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INTRODUCTION AND SUMMARY OF THE ARGUMENT 

Petitioner—the suspended Superintendent of Schools for Okaloosa 

County—is asking this Court to issue an extraordinary writ of quo warranto to 

prohibit the Governor from exercising his constitutional authority to suspend 

public officials for bad acts committed in the past that directly impact the health, 

safety and welfare of the public at-large. Petitioner seeks this Court’s intervention 

in a matter that has been pending in front of the Florida Senate pursuant to Article 

IV, section 7 of the Florida Constitution and Florida Senate Rule 12.9, since 

January 16, 2019 when Petitioner requested a formal hearing.1 Petitioner would 

have this Court intrude upon the separation of powers and submit its judgment and 

opinion in place of that which the Florida Senate was on course to decide. On the 

merits, Petitioner severely misconstrues the text of the Florida Constitution 

addressing the Governor’s suspension authority and relies on non-binding 

advisory opinions that are inapplicable. Petitioner also incorrectly construes 

Florida Statute § 112.42—this statute does not enlarge or limit the Governor’s 

constitutional authority; but it merely addresses a legislative prerogative.  

                                                           

 
1 By operation of Florida Senate Rule 12.9(2), the proceedings in the Senate were 

abated upon the initiation of this challenge pending final determination and 

exhaustion of all appellate remedies. 
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 First, as a threshold matter, the Petition must be denied because the 

Governor has presented his jurisdictional authority to suspend Petitioner in 

Executive Order 19-13. The text of the Florida Constitution makes clear that 

courts have a limited role in the suspension and removal/reinstatement process. 

The Florida Constitution provides the Governor with the executive authority to 

suspend and the Florida Senate with the authority to remove or reinstate a 

suspended officer. Because the Constitution grants the authority to the Governor 

and the Senate in executive suspension, removal or reinstatements, this Court in 

State ex rel. Hardie v. Coleman, 155 So. 129 (Fla. 1943) provided that courts may 

conduct only a narrow judicial review of executive suspensions into the 

jurisdictional facts asserted by the Governor. The narrow judicial review is a facial 

review limited to the four-corners of the executive order of suspension to 

determine if the grounds for suspension have been listed and some factual 

allegations that reasonably bear relation to the grounds have been provided. 

Executive Order 19-13 clearly meets the requirements articulated by this Court in 

Coleman. 

 There is no dispute that the Petitioner served in an office that is within the 

Governor’s authority for suspension, to wit: Superintendent of Schools for 

Okaloosa County. There is no dispute that the Governor suspended the Petitioner 
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for neglect of duty and incompetence, both grounds explicitly allowed in Article 

IV, section 7(a). Executive Order 19-13 alleges a factual basis that bears a 

reasonable relation to the grounds for suspension. It cannot be said that the 

executive order is arbitrary or blank. Executive Order 19-13 thus provides 

sufficient notice to Petitioner and the Florida Senate as to the factual allegations 

and grounds for suspension, meeting the low burden created by Coleman. This 

Court lacks jurisdiction to adjudicate the sufficiency of the grounds for 

suspension, as that jurisdiction has been exclusively given to the Florida Senate 

under Article IV, section 7(b) of the Florida Constitution. Therefore, upon a facial 

review of the four-corners of Executive Order 19-13, the Governor’s jurisdictional 

authority is clear and this Court should deny the Petition. 

 Second, even if Petitioner could overcome the jurisdictional deficiencies, 

the Petition should still be denied on the merits because the arguments presented 

fail as a matter of law. Petitioner’s argument regarding the limitation on the 

Governor’s authority to suspend only for bad acts that have occurred during the 

current term of office is contrary to the plain language of the Article IV, section 7. 

Furthermore, the precedent cited by Petitioner is itself contrary to the plain 

language of the Florida Constitution and clearly distinguishable from this case.  

 As to the Governor’s constitutional authority to suspend certain officers, the 
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Florida Constitution limits the type of public office under the suspension authority 

and the grounds for suspension. Fla. Const. art. IV, § 7(a). The Florida 

Constitution provides no restraint on the Governor’s consideration of prior acts for 

the grounds of suspension. There is no textual bar to the Governor looking prior to 

an official’s election. Rather than acknowledging the plain language of Article IV, 

section 7(a), Petitioner asks this Court to read in a constitutional limitation on the 

Governor’s authority that is plainly absent. Petitioner relies on a 1912 non-binding 

advisory opinion2, comprised of two conclusory statements of law without any 

supporting analysis. Furthermore, that advisory opinion was based on a 

misapplication and misunderstanding of the limitations on the Governor’s 

appointment authority in the context of executive suspensions. This Court has 

departed from the 1912 advisory opinion in subsequent opinions. Petitioner 

additionally cites to two cases dealing with municipal employment and judicial 

disciplinary authority that are inapplicable to the suspension authority of the 

Governor. On the merits, this Court should limit its review of the Governor’s 

constitutional authority to the plain language of the Florida Constitution and not 

                                                           

 
2 Advisory opinions are the opinions of the individual Justices sitting on the Court 

when the advisory opinion is requested. An advisory opinion is not the opinion of 

the Court, as a body, therefore, it is not binding nor does it have the force and 

effect as primary authority. See Amos v. Gunn, 94 So. 2d 615 (Fla. 1922). 
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adopt the flawed 1912 advisory opinion or its progeny. 

Petitioner additionally argues that Florida Statute § 112.42 is an 

unconstitutional enlargement of the Governor’s authority to suspend. However, 

respecting separation of powers, Florida Statute § 112.42 can only be read as a 

legislative enactment by the Florida Senate for its removal or reinstatement 

proceedings regarding an executive suspension.  No branch of government can 

encroach on the explicit constitutional powers of another branch, thus Florida 

Statute § 112.42 is not be construed as either an expansion or limitation on the 

Governor’s explicit constitutional authority outlined in Article IV, section 7(a). 

Florida Statute § 112.42 may be understood in the context of its creation—as a 

direct response to a 1968 constitutional amendment directing that the Florida 

Senate prescribe by law its own proceedings on executive suspension. See Fla. 

Const. art. IV, § 7(b).  

 Both because there is no proper basis for the exercise of this Court’s 

discretionary jurisdiction, and because there is no legal merit to the claim asserted, 

this Court should dismiss or deny the Emergency Petition for Writ of Quo 

Warranto. 

STATEMENT OF FACTS 

Petitioner claims there are no substantial issues of fact, and while the merits 
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of the factual basis and allegations for suspending Petitioner are not for courts to 

decide, additional background surrounding the suspension is appropriate. Pet. 4. 

Factually, Petitioner was elected as the Superintendent of Schools for Okaloosa 

County on August 14, 2012, for a four-year term starting on November 20, 2012. 

Petitioner was re-elected during the August 30, 2016 primary election for an 

additional four-year term beginning on November 22, 2016. Pet. App. 20. 

Petitioner had a continuing duty as the Superintendent to protect the health, safety 

and welfare of the students in the school district during both terms. Petitioner’s 

statutory duties and responsibilities did not end or change at any time, absent the 

intervening election.  

As Executive Order 19-13 outlines, one of the factual bases for the 

suspension stems from allegations of a teacher abusing developmentally 

challenged pre-kindergarten students at Kenwood Elementary School during the 

2015-2016 school year. Pet. 6-7; Pet. App. 5-9 (Executive Order 19-13). The 

allegations were known, at a bare minimum, by Petitioner’s direct subordinate, 

Stacie Smith, the Assistant Superintendent for Human Resources, as late as June 

2016. Evidence suggests that Petitioner knew about the allegations of suspected 

child abuse and eventual findings from an internal investigation of child abuse in 

the months leading up to her re-election in November 2016. Evidence also 
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suggests that the Petitioner took certain steps in the months leading up to her re-

election to minimize public discussion of the internal investigation findings. To be 

sure, the voters of Okaloosa County did not become aware of the child abuse 

investigation until after the election, in the summer of 2017, and, the full extent of 

Petitioner’s involvement and knowledge of the child abuse was not public until the 

Grand Jury released its reports in 2018.  

Furthermore, any adjudication on the importance of a Grand Jury indictment 

or the merits of Petitioner’s responsibility in regard to the child abuse prior to her 

re-election is a question for the Florida Senate to decide. The Governor suspended 

the Petitioner on January 11, 2019. Petitioner requested during the Florida Senate 

Case Management Conference that the Governor file a Bill of Particulars, as 

authorized under Florida Senate Rule 12.9(4), that reiterates the factual basis 

presented in Executive Order 19-13. On February 15, 2019, the Governor filed a 

Bill of Particulars providing additional factual allegations and charges against 

Petitioner and asserting that her failures rose to the level of neglect of duty and 

incompetence.3 In all, the facts and circumstances providing grounds for 

Petitioner’s suspension were not limited to months before her current term as 

                                                           

 
3 The Bill of Particulars can be found on the Florida Senate website at: 

http://www.flsenate.gov/Session/ExecutiveSuspensions 



8 

Superintendent of Schools for Okaloosa County, but rather transcend terms and 

years. The Governor may consider the totality of the circumstances. These factual 

allegations are properly placed in front of the Florida Senate for review and 

adjudication on the merits. 

ARGUMENT 

I. The Petition should be denied because the Executive Order 

provides sufficient jurisdictional authority. 
 

The Florida Constitution vests the power of suspensions and removals of 

public officials squarely in the joint action of the executive and legislative 

branches. Fla. Const. art. IV, § 7. Once substantiated in a Governor’s executive 

order stating the grounds for suspension and filed with the Secretary of State, the 

judicial branch lacks jurisdiction to exercise judgment on the Governor’s 

executive authority and discretion to suspend. For this reason, a dismissal of the 

Petition is proper. 

Article IV, section 7 of the Florida Constitution encompasses the full and 

complete method of constitutional authority for gubernatorial suspensions and 

senatorial removals or reinstatements: 

(a) By executive order stating the grounds and filed 

with the custodian of state records, the governor 

may suspend from office any state officer not 

subject to impeachment, any officer of the militia 

not in the active service of the United States, or 
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any county officer, for malfeasance, misfeasance, 

neglect of duty, drunkenness, incompetence, 

permanent inability to perform official duties, or 

commission of a felony, and may fill the office by 

appointment for the period of suspension. The 

suspended officer may at any time before removal 

be reinstated by the governor. 

 

(b) The senate may, in proceedings prescribed by law, 

remove from office or reinstate the suspended 

official and for such purpose the senate may be 

convened in special session by its president or by a 

majority of its membership. 

 

(c) By order of the governor any elected municipal 

officer indicted for crime may be suspended from 

office until acquitted and the office filled by 

appointment for the period of suspension, not to 

extend beyond the term, unless these powers are 

vested elsewhere by law or the municipal charter. 

 

By the text of the Florida Constitution, the authority to suspend a public 

officer is committed to the Governor. Fla. Const. art. IV, § 7. And the authority to 

review the Governor’s suspension is committed to the Florida Senate. Fla. Const. 

art. IV, § 7(b). The Florida Senate has the exclusive authority to remove or 

reinstate a suspended public officer, unless the Governor reinstates the officer 

prior to Senate removal. Fla. Const. art. IV, § 7. “The Senate is nothing less than a 

court provided to examine into and determine whether or not the Governor 

exercises the power of suspension in keeping with the constitutional mandate.” 

State ex rel. Hardie v. Coleman, 155 So. 129, 134 (Fla. 1943). Thus, the powers 
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conferred upon the Governor and Senate to suspend and remove officers for 

certain grounds implies the authority to judge the jurisdiction, merits and 

sufficiency of those grounds. See Id. at 134; State ex rel. Hatton v. Joughin, 145 

So. 174 (Fla. 1933). The law is well settled that as long as the Governor acts 

within his jurisdictional limits, as outlined in the plain language of Article IV, 

section 7, his action may not be reviewed by the courts. See, e.g., Coleman, 155 

So. at 134-35. 

The Court in Coleman recognized one narrow exception to the general 

jurisdiction rule that courts may not inquire into the process of suspension and 

removal: courts may review only the jurisdictional facts asserted by the Governor 

in the order of suspension. Id. at 134. This inquiry is purely and solely a facial 

review of the suspension order. Courts are expressly prohibited from determining 

the sufficiency of the evidence to support the grounds for such suspension, the 

merits, as that function is exclusively vested with the Senate. Id. Regarding the 

depth of the jurisdiction analysis for the suspension authority, the Court opined,  

a mere arbitrary or blank order of suspension without 

supporting allegations of fact, even though it named one 

or more of the constitutional grounds of suspension, 

would not meet the requirements of the Constitution.  

 

Id. at 133. Therefore, as the Court in Coleman declared, if the suspension order 

names one or more of the grounds embraced in the Constitution and “contains 
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allegations that bear some reasonable relation to the charge made against the 

officer,” a court must adjudge the executive order as sufficient. Id. The lack of 

authority to look any further is due entirely on the process created and defined in 

the Constitution, creating a special “court” in the Senate. Id. at 136 (Davis, C.J., 

concurring). The Florida Senate acts as an explicit, direct and effective check on 

the executive suspension power. 

A facial review of Executive Order 19-13, limited to the four-corners of the 

order for the jurisdictional authority to suspend, warrants a denial of the Petition. 

The Governor suspended Petitioner for neglect of duty and incompetence. Pet. 

App. 5-9 (Executive Order 19-13). Executive Order 19-13 provides numerous 

factual allegations regarding Petitioner’s failures in office, each of which is related 

to the Governor’s finding of neglect of duty and incompetence. On its face, the 

order meets the requirements articulated in Coleman, and the Florida Senate 

process into the merits should proceed. Courts are not to displace the discretion of 

the Governor to suspend by deciding whether a public officer’s suspension is 

warranted under the factual allegations and circumstances. See In re Advisory 

Opinion to the Governor, 196 So. 2d 737 (Fla. 1967) (Supreme Court could not 

give advice to the Governor if the facts were sufficient to warrant a suspension 

order because that initial determination is solely an executive function). This 
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Court is without jurisdiction to adjudicate Petitioner’s claims that the factual basis 

for the grounds of suspension are not within the Governor’s authority, requiring a 

denial of the Petition.  

II. If not denied on the jurisdictional grounds, the Petition should be 

denied on the merits because Article IV, section 7(a) does not 

limit the Governor’s authority to suspend to bad acts that occur 

during the current term of office. 

 

Petitioner’s request that this Court review the authority and jurisdictional 

basis for the Governor’s suspension of Petitioner should also be denied on the 

merits. As discussed supra, the Florida Constitution places the sole authority to 

suspend certain state officers within the executive powers of the Governor, with 

review by the Florida Senate. See Fla. Const. art. IV, § 7; State ex rel. Kelly v. 

Sullivan, 52 So. 2d 422, 425 (Fla. 1951) (“The Governor is the exclusive judge, 

insofar as the Court are concerned, of the sufficiency of the proof of the charges 

advanced against an officer, not merely because the Court have been given no 

power of review, but for the further reason that the Senate has been granted such 

power.”); Coleman, 115 So. at 134 (Fla. 1934) (“The Governor is vested with the 

power of suspension, while the officer suspended can only be removed by the 

approval of the Senate.”); William M. Barr & Frederick B. Karl, Executive 

Suspension and Removal of Public Officers under the 1968 Florida Constitution, 

23 U. Fla. L. Rev. 635, 639 (1971) (“While the Governor has exclusive power to 
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initiate the proceedings, the senate’s responsibility is to review the Governor’s 

action and to make the final decision.”). The constitutional role of the Florida 

Senate is to weigh the merits and determine whether the factual allegations and 

grounds for suspension warrant removal or reinstatement, including weighing the 

factual allegations presented. Indeed, the Florida Senate may apply more or less 

weight to some factual allegations than others in reviewing the Governor’s 

suspension. This Court should refuse to intrude on the textually committed power 

of a coequal branch by denying the request to review the Governor’s authority 

because the constitutional requirements for executive suspension have been met. 

A. The plain language of Article IV, section 7(a) does not limit when 

the grounds for suspension must have occurred 
 

The text and plain language of Article IV, section 7 of the Florida 

Constitution does not limit the Governor’s authority to suspend public officials to 

bad acts occurring during the current term of office. Instead, the text and plain 

language of Article IV, section 7 is unambiguous as to the requirements and 

limitations on the Governor’s suspension authority. 

This Court has long held that any inquiry into the interpretation of a 

constitutional provision “must begin with an examination of that provision’s 

explicit language.” Zingale v. Powell, 885 So. 2d 277, 282 (Fla. 2004) (citing 

Caribbean Conservation Corp., Inc. v. Florida Fish and Wildlife Conservation 
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Comm’n, 838 So. 2d 492, 501 (Fla. 2003); Florida Society of Ophthalmology v. 

Florida Optometric Assn., 489 So. 2d 1118, 1119 (Fla. 1986)). When the language 

is clear and unambiguous, the provision of the Constitution must be enforced as 

written. See Florida Society of Ophthalmology, 489 So. 2d at 1119 (citing Plante 

v. Florida Comm’n on Ethics, 354 So. 2d 87, 89 (Fla. 1st DCA 1977)). The 

explicit language of Article IV, section 7(a) provides clear, unambiguous 

requirements and limitations on the Governor’s suspension authority: (1) the 

Governor must suspend via executive order filed with the custodian of state 

records; (2) the Governor’s suspension is limited to: “any state officer not subject 

to impeachment, any officer of the militia not in the active service of the United 

States, or any county officer”; (3) the Governor can only suspend for the following 

grounds: “malfeasance, misfeasance, neglect of duty, drunkenness, incompetence, 

permanent inability to perform official duties, or commission of felony”; and (4) 

the Governor has the ability to reinstate any suspended officer prior to Senate 

removal. Fla. Const. art. IV, § 7(a). Article IV, section 7(b) gives exclusive 

authority to remove or reinstate a suspended officer to the Florida Senate, thereby 

prohibiting the Governor from unilaterally removing a public officer. But Article 

IV, section 7 does not place other limitations on the Governor’s suspension 

authority, and this Court should avoid creating a limitation that is not otherwise 
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expressly included in the text of the Constitution.  

As discussed infra, the Governor has complied with the explicit language 

provided by Article IV, section 7, as to Petitioner. See Coleman, 155 So. at 130 

(“the power of suspension, being solely in the Governor, must be limited to the 

grounds stated in the Constitution”). There is no dispute that Petitioner was 

serving as a county officer, to wit: Superintendent of the Okaloosa County School 

District. See Fla. Const. article IX, § 4-5 (Each county shall constitute a school 

district and each school district shall have a superintendent who shall be elected 

by the elector, unless the elector votes to have the superintendent be employed by 

the school district); In re Advisory Opinion to Governor, 626 So. 2d 684, 689-90 

(Fla. 1993); Pet. at 2, 5. There is no dispute that the grounds for suspension are 

neglect of duty and incompetence, with corresponding facts provided in Executive 

Order 19-13.  See Pet. at 5-7; Pet. App. 5-9. This Court’s facial review should end 

the inquiry, and any other question presented by Petitioner should be reserved for 

the Florida Senate. 

However, Petitioner asks this Court to go beyond the plain language of 

Article IV, section 7(a) by reading the phrase “during the current term of office” 

after the grounds for suspension, as a further restriction on the Governor’s 

authority. This Court’s precedent and long-standing canons of construction 
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demand denying Petitioner’s invitation to amend the Constitution from the bench. 

First, the language of the Constitution must be allowed to speak for itself. See 

Florida Society of Ophthalmology, 489 So. 2d at 1119. Second, this Court should 

follow the principle casus omissus pro omission habendus est (a matter not 

covered by the text of a provision should be treated as not covered). See 

Villanueva v. State, 200 So. 3d 47, 52 (Fla. 2016); Antonin Scalia & Bryan A. 

Garner, Reading Law: The Interpretation of Legal Text 93 (2012).  Had the people 

of Florida wanted to limit the Governor’s power to only suspend public officials 

for bad acts committed in their current term of office, they could have included a 

provision creating that limitation. Furthermore, Petitioner’s assertion that an 

amendment to the Constitution in Article V allowing for the disciplining of 

judicial officers for acts prior to their commission does not justify this Court 

placing a similar restriction on the Governor’s suspension authority in Article IV.  

Petitioner’s attempt to create ambiguity, or in the alternative, add text that 

does not exist, fails based on the plain, explicit language on Article IV, section 

7(a). Because the constitutional provision is unambiguous, this Court should reject 

Petitioner’s invitation to go outside the bounds of the provision’s plain language. 

See City of St. Petersburg v. Briley, Wild & Assocs., Inc., 239 So. 2d 817, 822 (Fla. 

1970).  



17 

B. This Court’s prior decisions as cited by Petitioner are 

inapplicable to the Governor’s suspension authority 
 

Petitioner cites several prior opinions and decisions from this Court to 

support the Petition for Writ of Quo Warranto. These opinions and decisions are 

non-binding and inapplicable to the Governor’s suspension authority. To the 

extent the opinions are relevant to the matter at hand, the Court should not adopt 

their reasoning because they are contrary to the plain language of Article IV, 

section 7.  

Petitioner cites to In re Advisory Opinion to Governor, 60 So. 337 (Fla. 

1912) (hereinafter 1912 Advisory Opinion), as the first opinion limiting the 

Governor’s suspension authority to bad acts occurring in the current term of 

office. Pet. at 1, 9. The question presented to the Court from Governor Gilchrist 

was whether he could suspend a county commissioner for allegedly accepting a 

bribe eight years prior. 1912 Advisory Opinion, 60 So. at 337. The two-paragraph 

advisory opinion from the Court provides the text of then controlling Article IV, 

section 15 of the Florida Constitution (1885) and a conclusory statement, “[t]he 

power thus given the Governor to suspend the incumbent of an office and to fill 

the office by appointment is necessarily confined to the current term of the office.” 

1912 Advisory Opinion, 60 So. at 337 (citing In re Advisory Opinion to Governor, 

12 So. 114 (Fla. 1893) (hereinafter 1893 Advisory Opinion)). The Court’s 
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conclusion is problematic for two reasons: (1) the text of the controlling 

constitutional provision was silent as to a limitation to the current term of office, 

and (2) 1893 Advisory Opinion does not stand for the premise articulated by the 

Court in 1912 Advisory Opinion.  

First, 1912 Advisory Opinion misconstrued the text of the Florida 

Constitution. At the time, the Constitution stated that certain officers “may be 

suspended from office by the Governor for malfeasance, misfeasance, or neglect 

of duty in office.” Fla. Const. art IV, § 15 (1885). From this language, the Court 

opined that “that the causes [for suspension] from office shall arise from the 

conduct of the officer during the term for which the officer is then in commission.” 

1912 Advisory Opinion, 60 So. at 337-38 (emphasis added). But this temporal 

limitation was not explicit in the constitutional text. And to the extent the Court 

read “in office” from the text of the Constitution as limiting the grounds for 

suspension to the current term of office, the operative “in office” is absent from the 

current constitutional provision. Compare Fla. Const. art. IV, § 15 (1885) with, 

Fla. Const. art. IV, § 7(a) (1968). 

Second, 1912 Advisory Opinion represented that the 1893 Advisory Opinion 

stood for a premise that the Court did not reach. The Court in 1893 Advisory 

Opinion addressed two questions: (1) whether a gubernatorial appointee could 
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continue to serve if a suspended officer is subsequently reelected during the period 

of suspension, and (2) whether Governor Mitchell had to commission the 

suspended officer who was reelected. 1893 Advisory Opinion, 12 So. 114. The 

Court intentionally refrained from any judgment regarding the Governor’s 

authority to suspend for bad acts occurring in a prior term.  Id. at 116 (“[W]e 

consequently omit any discussion of the power of an executive under the 

constitution to further suspend for an act committed prior to the term in which 

such order may be made.”). Thus, the opinion did not provide support for the 

premise articulated by the Court in 1912. 

As advisory opinions to the Governor are not binding, this Court should 

depart from the limitation on the Governor’s suspension authority articulated in 

1912 Advisory Opinion. See Lee v. Dowda, 19 So. 2d 570, 572 (Fla. 1944); Amos 

v. Gunn, 94 So. 615, 627 (Fla. 1922) (Advisory opinions do not have the same 

force and effect as primary authority, they are merely expressions of the individual 

justices and without binding effect in subsequent juridical proceedings).  

Perhaps because of the faculty nature of the reasoning in 1912 Advisory 

Opinion, this Court began departing from the advisory opinion in its adjudications 

and precedents within two decades. In State ex rel. Hardee v. Allen, 172 So. 222 

(Fla. 1937), this Court addressed Governor Sholtz suspension of C. Jay Hardee, 
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the solicitor of criminal court of record in Hillsborough County, for neglect of 

duty. Hardee, relying on 1912 Advisory Opinion, argued that the acts for which he 

was suspended were committed at a time prior to his current term of office, 

prohibiting Governor Sholtz from suspending him. Hardee, 172 So. at 224. 

Addressing the opinion from 1912 Advisory Opinion, the Court opined, 

[T]o the effect that one cannot be suspended during his 

current term for an offense committed in a previous term, 

has reference to finished offenses known and condoned 

by election or appointment, but can have no reference to 

matters arising from the neglect of a continuing duty of 

an officer during the time in a current term he holds a 

commission to discharge the duties of the office.  

 

Id. at 225. This language revealed that the Court recognized the absurdity that 

would follow from barring the Governor from considering bad acts from a prior 

term of office, when the duties of office continue through multiple terms.4  

Petitioner’s reliance on Rosenfelder v. Huttoe, 24 So. 2d 108 (Fla. 1945), as 

precedent limiting the Governor’s authority is misplaced. In Rosenfelder, the 

Court addressed an employment law matter between the City of Miami and 

Huttoe, a former city patrolman, who was dismissed from his position; the Court 

                                                           

 
4 Notably, the Court in Hardee did not need to reach the issue of whether 1912 

Advisory Opinion properly considered the Governor’s ability to look at finished 

offenses from prior terms of office. Any discussion of the finished offenses issue 

in Hardee was dicta. 
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did not address the Governor’s suspension authority. Id. at 109. Huttoe filed a writ 

of mandamus demanding his dismissal from employment be reversed. Id. This 

Court limited its review to whether the grounds for dismissal were sufficient for 

the disciplinary action by the City of Miami under its charter and to ensure due 

process was afforded. Id. at 110. Three of the five charges for dismissal alleged 

Huttoe violated city policy by taking part in a political campaign. Id. The Court 

held that not only was the city charter vague in defining that prohibition, but also, 

freedom of suffrage and political expression, being essential liberties, outweighed 

the policy of dismissing Huttoe. Id. Of import, the Court also explained that the 

grounds for dismissal occurred “for more than three, five and six years after they 

accrued, during which time [Huttoe] had been promoted . . . which necessitated 

approval of his past conduct.” Id. Petitioner relies on Rosenfelder for the dicta that 

reelection or reappointment cleanses the individual of previously committed acts. 

Id. (citing Speed v. Common Council of City of Detroit, 57 N.W. 406 (Mich. 

1894); State ex rel. Gill v. Common Council of City of Watertown, 9 Wis. 254 

(Wis. 1859)). 

There are three reasons why Rosenfelder should not be applied to this 

matter. First, the Court in Rosenfelder addressed a city charter’s authority to 

dismiss an employee, not the Governor’s constitutional authority to suspend public 
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officers. Second, Huttoe was subject to intervening evaluations and assessments of 

his past behavior in being promoted, including the need for “approval of his past 

conduct.” Id. Here, as discussed supra, some of the bad acts that served as grounds 

for Petitioner’s suspension were not public, potentially hidden from the public in 

the months leading up to Petitioner’s reelection, and, therefore, did not get 

presented to the public for approval or disapproval of the past conduct. Nor has 

Petitioner ever been subjected to addressing the charges against her in the 

suspension context. See also Hardee, 172 So. at 224-25. Third, the precedent cited 

in Rosenfelder explains prior bad acts may be a cause for removal provided the 

proceedings are done under the strict requirements of the law and with due 

process. See Gill, 9 Wis. at 261-62 (“We do not say that in no case could acts done 

during a prior term justify a removal. Thus, if, after a treasurer was elected, it 

should be discovered that during his prior term he had committed a defalcation, 

and been guilty of gross frauds in the management of his office, it might perhaps 

be just grounds for removal.”).  

This allowance for Senate removal on an executive suspension based on bad 

acts occurring in a prior term of office was affirmed by the Florida Supreme Court 

in State ex rel. Hand v. McDonald, 18 So. 2d 16 (Fla. 1944). In Hand, the Court 

refused to review a removal by the Senate for drunkenness of a public official 
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even though there had been an intervening reelection subsequent to the suspension 

order and before the Senate hearing. Id. at 20. While Hand did not explicitly 

address the merits of the executive suspension or Senate removal based on prior 

bad acts, the Court’s review of the entire record found no error. Id.  

Petitioner’s argument that intervening elections may cleanse the taint of the 

bad acts fails. While re-election may cleanse the public official in her own eyes, 

the Governor’s authority to suspend transcends elections or terms of office. The 

Governor’s executive authority to make sure the laws of the state are followed and 

the health, safety and welfare of the public is protected has been expressly 

confirmed in the Florida Constitution. The will of the people was to entrust the 

Governor with the solemn duty to hold public officials accountable and rid public 

offices of the evils listed in Article IV, section 7(a).  

Petitioner’s reliance on State ex rel. Turner v. Earle, 295 So. 2d 609 (Fla. 

1974), is also not applicable. On April 16, 1973, the Judicial Qualifications 

Commission (“JQC”) filed a request for suspension of Eleventh Circuit Judge Jack 

M. Turner, related to an indictment of conspiring to commit bribery when Judge 

Turner was in a different elected office. Turner, 295 So. 2d at 612. Judge Turner 

challenged the JQC’s power to proceed against him for allegations committed in 

another public office. Id. The Court held the JQC could not discipline Judge 
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Turner for misconduct alleged to have occurred when he was in a different public 

office not within their jurisdiction. Further, the Court allowed the JQC to 

investigate alleged misconduct within a reasonable time backwards that could 

serve as an additional basis for charges that may continue into the current term of 

office. Id. at 619-20; See also In re Kelly, 238 So. 2d 565 (Fla. 1970) (Approving a 

JQC investigation that extend backwards into a judge’s conduct in prior terms of 

office).  

 Of import here, Justice Ervin’s dissent in Turner acknowledges the plain 

language of the controlling constitution provision did not place the time limitation 

that the majority read: 

The quoted language from Section 12 does not fix any 

specific time limits or periods beyond which particular 

acts of misconduct of a judge may not be investigated by 

the Commission. The power to remove and discipline is 

made ‘cumulative’ to the ground of impeachment and 

gubernatorial suspension and it not geared down by time 

limitation precedents applying to these forms of 

suspension and removal. This ‘cumulative’ power related 

to any ‘conduct unbecoming a member of the judiciary’ 

without reference to time of its occurrence.  

 

Turner, 295 So. 2d at 621 (Ervin, J., dissenting). Justice Ervin cautioned the court 

on prematurely intruding on the disciplinary matters of other bodies and warned 

not to emasculate the approach to impeachment and suspensions in the Florida 

Constitution by creating “narrow, restrictive precedents which are not expressly 
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written into it.” Id. at 624. Similarly, Justice Boyd in a separate dissent, concurred 

with Justice Ervin’s limited textualist approach to the matter. Restraining his 

review to the text of Article V, section 12 of the Florida Constitution, Justice Boyd 

wrote, 

There is no provision in the foregoing section limiting 

the time of consideration of misconduct of the specific 

term of office being held by the judge then under 

investigation by the [JQC]…There is simply nothing in 

Section 12 stating that the misconduct or disability must 

occur or arise from acts committed during the current 

term of office of the judge under investigation. 

 

Turner, 295 So. 2d at 624-25 (Boyd, J., dissenting). Furthermore, Justice Boyd 

opined that since the text of the Constitution did not specifically limit the time, the 

public anticipated and expected that any and all misconduct, committed at any 

time, would be the proper subject for investigation. Id.  

 The Court in Turner specifically cautioned future courts to read all dictum 

in the opinion “in the context of the circumscribed facts and not considered a 

precedent in cases involving different facts.” Id. at 619 (Roberts, J.). This Court 

should read the majority’s holding in Turner narrowly, as applied to the facts of 

Judge Turner’s case and the constitutional authority granted to the JQC. See also 

The Florida Bar v. McCain, 361 So. 2d 700 (Fla. 1978) (Rejecting the holding in 

Turner, finding no express limitation governing attorney discipline proceedings). 
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Twenty years after Turner, this Court in Inquiry Concerning Davey, 645 So. 2d 

398 (Fla. 1994), addressed a 1974 amendment to Article V, section 12(a) of the 

Florida Constitution, related to the JQC’s authority to investigate misconduct prior 

to and during a judicial officer’s term. The Court found the language of the 

amended section unambiguous on its face, concluding the JQC may investigate 

any judge for misconduct occurring during the term of office and pre-judicial 

conduct. Inquiry Concerning Davey, 645 So. 2d at 403. Petitioner cites to Inquiry 

Concerning Davey and suggests that because Florida voters amended the 

Constitution to expose judicial officers to disciplinary action for pre-commission 

misconduct, the failure to add similar language to similarly expose public officers 

should be read as an express prohibition on the Governor’s authority. This tortured 

application of expressio unius is completely inapt. Any change to Article V has no 

bearing on the proper understanding of Article IV; no negative implication 

follows. Petitioner’s improper invocation of the expressio unius canon is nothing 

more than an attempt to shoehorn a purposivist argument into a text that cannot 

support Petitioner’s conclusion. 

The inclusion of an explicit allowance for the JQC to investigate and 

discipline judicial officers for bad acts occurring prior to their commission cannot 

be read to place a restriction on the Governor’s suspension authority. Nor would 
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there be justification for this Court to entertain a pari materia argument between 

Article IV, section 7 and Article V, section 12. This Court should reject any 

invitation by Petitioner to question why similar language was not added to the 

Governor’s authority. The functions of the JQC advising the Supreme Court on 

misconduct by judicial officers are distinct in kind from the executive authority 

given to the Governor under Article IV.   

Distinguishing the prior precedent on whether prior bad acts can serve as 

the basis for suspension, termination of employment, or investigation by the JQC, 

this Court should find that the plain, explicit language of Article IV, section 7(a) 

of the Florida Constitution, contains no restriction on the Governor’s discretion to 

determine the grounds for suspension occurring during the current term of office 

or a prior term. 

III. Section 112.42, Florida Statutes, is not an unconstitutional 

expansion of the Governor’s suspension authority 
 

Petitioner contends that Section 112.42, Florida Statutes, impermissibly 

enlarges the Governor’s suspension power. To the contrary, the statute does not 

alter, define, or contradict the Governor’s constitutional authority to suspend. 

Rather, respecting the separation of powers, the statute can only be read as a 

legislative enactment providing guidance for considering a gubernatorial 

suspension before the Florida Senate, in proceedings prescribed by law. See Fla. 
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Const. art. IV, § 7(b).  

Article IV, section 7(b) provides in relevant part that the Florida Senate may 

prescribe by law its proceedings on an executive suspension. Prior to the 1968 

amendment to the Florida Constitution, there were no statutory guidelines for the 

Florida Senate in reviewing executive suspensions. See Fla. Const. art. IV, § 15 

(1885). Article IV, section 15 of the 1885 Florida Constitution was sparse in 

outlining how the Senate needed to act, including a lack of direction on the 

importance of timely and efficiently hearing the executive suspension. In 1968, the 

constitutional provision on executive suspensions and removals was amended, in 

part, providing clarity and directing the Florida Senate to establish proceedings for 

removal or reinstatement by law. Fla. Const. art. IV, § 7(b). One year later, the 

legislature enacted Chapter 69-277, Laws of Florida (“Senate Bill No. 1646”), an 

act providing procedures to be followed by the Senate in suspension and removal 

proceedings as directed by Art. IV, § 7(b). The legislature acknowledged the 

Governor’s constitutional authority and provided guidance that its review of 

executive suspensions must follow if the bad act or acts giving rise to the 

suspension occurred during the officer’s current term or the preceding four years. 

See Ch. 69-277, § 3, Laws of Fla. (amended by Ch. 71-333, § 1, Laws of Fla.). To 

be sure, Chapter 69-277, Laws of Florida, can only be read as the laws governing 
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the Senate’s proceedings, as directed by Art. IV, § 7(b) of the Florida Constitution 

affirmatively defining the breadth of the Senate’s review. It certainly should not be 

read as a limitation on the Governor’s authority. 

Courts have long recognized that the power to appoint and suspend officers 

rests firmly in the realm of the executive. See, e.g., Hatton, 138 So. at 395 (Fla. 

1931). Article IV, section 1 of the Florida Constitution vests the Governor, and 

only the Governor, with the “supreme executive power.” That the legislature 

cannot intrude is made explicit by Article II, section 3, where the Constitution 

states that “the powers of the state government shall be divided” into the three 

branches, and “no person belonging to one branch shall exercise any powers 

appertaining to either of the other branches unless expressly provided.” Nothing in 

Florida’s Constitution allows the legislature to impose limits on the executive 

power of suspension. See generally Jones v. Chiles, 638 So. 2d 48, 52 (Fla. 1994) 

(Legislative limits on a Governor’s constitutional bestowed appointment authority 

violate the separation of powers doctrine). 

For these reasons, Petitioner’s assertion that Section 112.42 is an unlawful 

expansion of power finds no basis in law or fact, and Petitioner’s attacks rooted in 

Section 112.42 fail. 
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CONCLUSION 

The explicit, plain language of the Florida Constitution does not limit the 

Governor’s suspension power to acts that occurred during the current term of a 

public officer. In the instant matter, the Governor applied his discretion within the 

constitutional confines on his authority to suspend. Executive Order 19-13 meets 

the requirements of the Florida Constitution in its factual allegations, and therefore 

this Petition should be denied on a facial review of the executive order.  

While previous advisory opinions have suggested an unwritten, temporal 

limitation exists, those opinions are in direct contradiction to the plain language of 

Article IV, section 7 of the Florida Constitution and the limitations contained in 

the text. This Court should decline Petitioner’s explicit and improper invitation to 

imagine requirements not contained in the Constitution’s text, professed by 

Petitioner as “nothing in section 7(a) grants the Governor carte blanche authority 

to suspend public officers for acts or omissions committed to prior to the 

beginning of their term of office.” Pet. 9. This Court should also decline 

Petitioner’s invitation to rule on the merits of Executive Order 19-13, as that 

function has been textually and exclusively placed in the Florida Senate. Finally, 

this Court need not reach the question of the constitutionality of Florida Statute § 

112.42, however, if it does, it must be read as constitutional and limited to the 



31 

Senate’s proceedings, as directed by Article IV, § 7(b). 

The Petition for Writ of Quo Warranto should be denied because Executive 

Order 19-13 is sufficient in its jurisdictional authority or the Petition should be 

denied on the merits.  
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