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ARGUMENT 

In response to the Court’s Order of March 28, 2019, which allowed any 

proponent to file in support of the Energy Choice Initiative, the Court only received 

two briefs in support. One was filed directly by the Sponsors and one was filed by 

Infinite Energy. However, the attorney for Infinite Energy is the same attorney who 

drafted the Initiative and appeared on behalf of the Sponsors at the Financial Impact 

Estimating Conference (FIEC).1 So essentially, the Sponsors are the only proponents 

of the Initiative. One thing this citizen initiative is lacking, is citizens. 

In both briefs there is a continuing reference to Pope v. Gray, 104 So.2d 841 

(Fla. 1958). In fact twice in the official Sponsor Brief and once in the Infinite Energy 

Brief a quote is used from such case positing that review of proposed amendments 

“is the most sanctified area in which a court can exercise power.” Id. at 842. While 

Pope is dealing with a legislative amendment the Court has applied this standard in 

initiative cases. However, Pope provides “the electors have a right to approve or 

reject a proposed amendment to the organic law of this State, limited only by those 

instances where there is an entire failure to comply with a plain and essential 

requirement of [the law].” Id. (emphasis added) (quoted by Advisory Op. to Att'y 

Gen. re Right to Treatment & Rehab. for Non–Violent Drug Offenses, 818 So.2d 

                                                           
1 https://thefloridachannel.org/videos/2-11-19-financial-impact-estimating-

conference-part-1/ 
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491, 494 (Fla.2002))(Non-Violent Drug Offenses). The suggestion from the 

Sponsors is that the Court should ignore the failure to comply with the single subject 

and ballot summary requirements in this case. The Court in Non-Violent Drug 

Offenses describes the deference in Pope as “appropriate” in citizen initiative cases, 

“[b]ecause such amendments often are initiated by ad hoc groups of concerned lay 

persons without formal legal training or prior experience in the field, such 

amendments are reviewed under a forgiving standard and will be submitted to the 

voters if at all possible.” See Id. This initiative was not drafted by an “ad hoc group 

of concerned lay persons,” but by the Corporate Counsel for “competitive energy 

suppliers that together supply electricity, natural gas, and related home and business 

energy services to more than three million customers across the United States and 

Canada.” See Infinite Energy Brief, p. 1. Contrary to the image of regular citizens 

trying to change the way they are governed, this is a well-heeled special interest 

group trying to advance a policy change that would benefit their industry. The Court 

should be skeptical of commercial interests attempting to use the citizen initiative 

process to benefit themselves. The Court is being asked to hand-wave away the 

numerous questions raised by a complete overhaul of a regulatory structure that is 

overseen by the Legislature, the Court, the Executive Branch, the Public Service 

Commission and local governments. The sweeping change would affect contracts, 

laws, orders and taxes which the Sponsors’ Briefs make no attempt to address. The 
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sponsors also make no effort to address the stranded costs that would arise as result 

of the Initiative. The Sponsors’ Briefs are long on emotional rhetoric about the “free-

market” and short on any actual analysis of the restrictions on citizen initiatives that 

the voters have already put in the constitution in the form of the single subject rule. 

I. The Mishmash of Policy Choices put Together by the Energy 

Choice Initiative violate the Single-Subject Rule 

 

The Brief filed by Infinite Energy claims that “The Energy Choice 

Amendment is based on the competitive electricity market in Texas, which is the 

most successful model in America.” See Infinite Energy Brief, p. 11. Without getting 

into the merits or demerits of the Texas system, the claim that the Energy Choice is 

modeled after Texas is not true. In Part B of the Initiative it provides for the “right 

of electricity customers to buy, sell, trade, or dispose of electricity.” In Texas 

consumers have no right to sell electricity, either to each other or back to their utility. 

See http://www.ncsl.org/research/energy/net-metering-policy-overview-and-state-

legislative-updates.aspx . What the Initiative means by “dispose of electricity” is still 

unclear. 

Texas also has not applied retail competition to the entire state only in areas 

overseen by Electric Reliability Council of Texas (ERCOT). See Tex. Util. Code 

Ann. §§ 39.551 to 39.555. In fact, no state has complete choice for all investor-

owned utility (IOU) customers. See https://callmepower.com/energy-

markets/deregulated-states. 

http://www.ncsl.org/research/energy/net-metering-policy-overview-and-state-legislative-updates.aspx
http://www.ncsl.org/research/energy/net-metering-policy-overview-and-state-legislative-updates.aspx
https://callmepower.com/energy-markets/deregulated-states
https://callmepower.com/energy-markets/deregulated-states
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The Initiative also provides that “every person or entity has the right to choose 

their electricity provider, including … by producing electricity themselves or in 

association with others.” See Initiative, §(b). (emphasis added). Texas does not 

allow community energy sharing though other states do. See 

http://www.sharedrenewables.org/community-energy-projects/. 

The Initiative also provides that consumers “shall not be forced to purchase 

electricity from one provider” and “prohibit[s] any granting of either monopolies or 

exclusive franchises for the generation and sale of electricity.” See Initiative, § (b) 

and § (c)(1)(iv). Yet Infinite Energy in their brief argues: 

Texas also provides a safety net for customers whose chosen REP is 

unable to provide service for whatever reason, in the form of official 

“Providers of Last Resort (POLR),” who operate as “a back-up electric 

service provider in each area of Texas open to competition.” The 

Energy Choice Amendment permits such entities, as it would be 

difficult to define POLR service, which may be provided by different 

companies and which “is intended to be temporary and used only under 

rare circumstances when a REP is unable to provide service,” as an 

“exclusive franchise.” However, the structure of any future Florida 

POLR would be up to the Florida Legislature. (Footnote deleted, 

emphasis added). See Infinite Energy Brief, p. 19. 

 

The plain language of the Initiative gives consumers a right to have multiple 

providers. Yet the drafter of the Initiative claims the Initiative will allow for POLR 

without explaining how the Initiative’s plain language which prohibits monopolies 

or exclusive franchises allows for this or how voters would know that their purported 

constitutionally guaranteed right could go away based on a market failure. It really 

http://www.sharedrenewables.org/community-energy-projects/
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frames that what is being presented as consumer rights are really rights for 

companies like Infinite Energy to sell energy. The benefits to Infinite Energy are 

clear, but what benefits the voters get out of this deal is less clear.  

 In giving consumers a right to purchase from multiple providers, to produce 

electricity themselves or in conjunction with others, to sell electricity, to trade 

electricity, to dispose of electricity, the Initiative has put together a Frankenstein’s 

Monster of policies no state has bundled together let alone identified as “rights.” By 

claiming to be modeling Texas, the proponents are trying to mask that the Initiative 

does not have the “logical and natural oneness of purpose” that citizen initiatives 

require. Fine v. Firestone, 448 So.2d 984, 990 (Fla. 1984). Infinite Energy identifies 

the chief purpose as “providing the customers of investor-owned utilities with the 

right to choose their electricity provider in a competitive market.” See Infinite 

Energy Brief, p. 41. Similarly, the sponsor brief identifies the purpose as “to give 

customers of IOUs the right to choose their electricity provider from a truly 

competitive energy market.” Sponsor Brief, p. 4. This is misleading. The Initiative 

also creates a competitive wholesale market, which affects every electricity 

consumer and utility, whether an IOU or not. This is clearly logrolling and the 

Initiative should be rejected.  
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II. Sponsors Fail to Explain How the Creation of RTO/ISO is Clear 

to Voters and Compliant with Single Subject Requirements  

 

 The Infinite Energy Brief discusses the creation of a Regional Transmission 

Operator (RTO) or Independent System Operator (ISO). See Infinite Energy Brief, 

p. 6. A representative of the Sponsor also acknowledged this at the FIEC.2 As 

discussed in the Senate’s Initial Brief the necessity of creating this organization is 

not disclosed in the Initiative and takes a function traditionally performed by the 

PSC and moves it to a new grid operator. Senate Brief, pp. 10-12. The Sponsors 

liken this to ERCOT, but it should be noted that Texas has the only independent grid 

in the United States and, therefore, does not have the same level of oversight by the 

Federal Energy Regulatory Comission (FERC).3 Therefore, Texas has been able to 

maintain an independence that Florida could not.4 As mentioned earlier, Texas has 

only been able to create a competitive market in the ERCOT region not overseen by 

FERC. 

 The creation of a single grid operator for the whole state of Florida is 

something that was considered and rejected when FERC first required it in FERC 

order 2000. (1999 WL 33505505). The Florida PSC found that “a Peninsular Florida 

                                                           
2 https://thefloridachannel.org/videos/2-11-19-financial-impact-estimating-

conference-part-1/ at approximately the 18 minute mark. 
3 https://www.ferc.gov/industries/electric/indus-act/rto/ercot.asp. 
4 Texas has taken specific actions to avoid FERC jurisdiction, avoiding the 

additional federal oversight. https://www.eenews.net/stories/1060067625. 

https://thefloridachannel.org/videos/2-11-19-financial-impact-estimating-conference-part-1/
https://thefloridachannel.org/videos/2-11-19-financial-impact-estimating-conference-part-1/
https://www.ferc.gov/industries/electric/indus-act/rto/ercot.asp
https://www.eenews.net/stories/1060067625
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RTO was more appropriate for Florida's utilities and ratepayers than a larger, 

regional RTO.” In Re: Review of GridFlorida Regional Transmission Organization 

(RTO) Proposal, PSC-06-0388-FOF-EI (2006 WL 1311944) (2006 Fla. PSC). There 

are also concerns because not all of Florida is overseen by the same NERC reliability 

council5 which creates another hurdle that the Legislature could not resolve. It was 

ultimately determined that even a smaller RTO was not cost effective. Id. FERC 

accepted this decision and did not require further proceedings. GridFlorida LLC, et. 

al., 115 FERC P 61341 (F.E.R.C.), 2006 WL 1681280. The Initiative leaves no 

option but to create a statewide RTO/ISO regardless of whether it is cost effective 

or not. The voters are not presented with any of this information and nowhere does 

the Initiative give any notice that a new grid operator, which would need to be 

created with Federal approval and further comply with Federal regulations.  

 This Initiative demonstrates why the single-subject restriction exists. As 

explained by the Court numerous times: 

It is apparent that the authors of article XI realized that the initiative 

method did not provide a filtering legislative process for the drafting of 

any specific proposed constitutional amendment or revision. The 

legislative, revision commission, and constitutional convention 

processes of sections 1, 2 and 4 all afford an opportunity for public 

hearing and debate not only on the proposal itself but also in the drafting 

of any constitutional proposal. That opportunity for input in the drafting 

of a proposal is not present under the initiative process and this is one 

                                                           
5 

https://www.nerc.com/AboutNERC/keyplayers/PublishingImages/2017_NERC_R

egions_May2017.jpg. 

https://www.nerc.com/AboutNERC/keyplayers/PublishingImages/2017_NERC_Regions_May2017.jpg
https://www.nerc.com/AboutNERC/keyplayers/PublishingImages/2017_NERC_Regions_May2017.jpg
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of the reasons the initiative process is restricted to single-subject 

changes in the state constitution. The single-subject requirement in 

article XI, section 3, mandates that the electorate's attention be directed 

to a change regarding one specific subject of government to protect 

against multiple precipitous changes in our state constitution. 

Fine v. Firestone, 448 So.2d 984, 988 (Fla. 1984) (cited by 28 cases). 

 

The Initiative fails to direct the electorate’s attention to one specific topic, but instead 

purports to create rights, new governmental agencies, new restrictions on corporate 

structure, and erases all sorts of consumer protections to institute a regulatory 

scheme which has never been shown to actually obtain the benefits the Sponsors 

claim despite having existed for almost two decades. 

III. The Sponsors Misconstrue the Effects on Multiple Levels and 

Branches of Government 

 

The Sponsor claims the Energy Choice Initiative does not fun afoul of the 

multi-function requirement since it is “directed principally to a single branch of 

government,” the Legislature. Sponsor Brief, p. 40. The sponsor misapplies the 

Court’s opinions that have allowed room for legislative implementation in cases 

where the initiative “focus on a single subject.” Advisory Opinion to Attorney 

General re Protect People from the Health Hazards of Second-Hand Smoke by 

Prohibiting Workplace Smoking, 814 So.2d 415, 422 (2002) (finding the Legislature 

was not substantially affected when required to implement a prohibition on smoking 

in enclosed workplaces). The Initiative far from focuses on a single subject and 

requires the exact type of cataclysmic policy change the Court is meant to prevent. 
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For proposed initiatives that do not otherwise violate the single subject 

requirement, the Court has held the mere fact an initiative requires some level of 

legislative implementation does not in and of itself constitute a single subject 

violation. For example, the petition in Ltd. Casinos authorized a limited number of 

gaming casinos in specific counties throughout the state. Advisory Opinion to Atty. 

Gen. re Ltd. Casinos, 644 So.2d 71, 74 (1994). The initiative required supplemental 

implementation through general law to provide further regulation of such casinos. 

There the Court found the Legislature was not substantially affected because such 

language was “incidental and reasonably necessary to effectuate the purpose of the 

proposed amendment…” Id. 

Undoubtedly, the Energy Choice Initiative rests on legislative implementation 

well beyond incidental implementation. Sponsor Brief, p. 44 (stating “[t]he Energy 

Choice Amendment chiefly affects the Florida Legislature, since it is tasked with the 

creation of new legislation within constitutional parameters designed to effectuate 

the right of customers of investor-owned utilities…”). The Initiative substantially 

affects the Legislative branch because it requires the Legislature to implement a 

complex and complete overhaul of the electric utility industry. Furthermore, the 

Initiative performs a legislative function by dictating specific policy choices, such 

as disallowing incumbent investor-owned utility participation, the sponsor believes 

are a “component part of the plan to create real competition in Florida.” Sponsor 
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Brief, p. 29. (emphasis added). The specific enumerations of the Initiative, which 

the sponsor admittedly claims to have chosen to “create a true competitive market 

free of monopoly control,” do not leave the Legislature with discretion and abrogates 

its constitutional legislative powers. Id. 

The Court has found that an initiative that requires to the Legislature to take 

certain actions can have a substantial impact on other branches of government 

violates the single subject test. In Advisory Op. to the Att'y Gen. re Requirement for 

Adequate Pub. Educ. Funding, 703 So.2d 446, (Fla. 1997) this Court struck an 

initiative that required forty percent of total appropriations to go to public education. 

The Court found that: 

Although the legislature performs the appropriations function, this 

function also directly affects agencies of the executive branch that 

depend upon legislative appropriations, as well as local governments 

and special districts which likewise depend upon appropriations. To 

arbitrarily limit agencies, local governments, and special districts to 

sixty percent of the State's appropriations would substantially alter the 

operation of the various requirements for finance and taxation in article 

VII in respect to bonded indebtedness and State mandates to local 

governments, thereby affecting the functioning of all State agencies, 

local governments, and special districts. Id. 

 

 As numerous opponents have pointed out, any changes by the Legislature to 

this area would of necessity affect taxes, contracts, local regulations, and state bonds. 

In ignorance of this reality, the Sponsors say the Initiative only affects the 

Legislature and ignore the effects such legislation would definitively have on other 

parts of the government. 
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While the Energy Choice Initiative should be denied because it substantially 

affects and performs a legislative function and requires legislation that would 

substantially affect most, if not all, other parts of government, the most egregious 

and unprecedented provision of the Initiative is the remedy provided if the 

Legislature “fails to comply with its constitutional duty.” See Initiative, § (e). The 

proposed Initiative substantially alters the role of the judicial branch by giving courts 

a new constitutional role to monitor and manage legislative implementation in any 

instance where any Florida citizen believes that the Legislature has “failed to adopt 

complete and comprehensive legislation to implement [the initiative] in a manner 

fully consistent with its broad purposes.” Id. 

The Initiative necessitates the court interject itself into the legislative process 

in derogation of article II, section 3 of the Florida Constitution. In their answer brief, 

the sponsor simply states such language should be approved because it “mirrors” the 

provisions the Court approved in In re Advisory Opinion to Atty. Gen. re use of 

Marijuana for Debilitating Medical Conditions. Sponsor Brief, p. 47. 

In Marijuana for Debilitating Medical Conditions the Court approved a 

proposed initiative that required implementation by the Department of Health, an 

executive agency. The Court found that the constitutionally created role of the 

department in overseeing and licensing the medical use of marijuana was directly 

connected to the single subject of the proposed amendment and did not find the fact 
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that the agency was required to comply with the provision necessarily constituted 

the usurpation of the branch’s function within the meaning of the single subject rule. 

In re Advisory Opinion to Atty. Gen. re use of Marijuana for Debilitating Medical 

Conditions (Marijuana for Debilitating Medical Conditions), 132 So.3d 786, 797 

(Fla. 2014). However, the Court did not discuss the provision of such initiative which 

provided standing to any Florida Citizen to seek judicial relief to compel compliance 

with the department’s constitutional duties. 

While the proposed initiative in Marijuana for Debilitating Medical 

Conditions was novel in that it constitutionally enshrined and required an executive 

agency to implement specific regulations set forth in the Constitution, the authority 

of a court to ensure an executive agency implements regulations is far more akin to 

the court’s traditional role of judicial review in the rule-making process. See 

generally §§120.56, 120.57, and 120.68, Fla. Stat. Therefore, such initiative 

arguably did not substantially alter the role of the courts. 

The Energy Choice Initiative is markedly different. Rather than requiring 

courts to compel an executive agency to implement specific regulations, the 

Initiative requires courts to compel the Legislature to enact specific legislation. The 

Initiative necessitates the court interject itself into purely legislative functions by 

requiring judicial relief that would compel the Legislature to enact legislation that is 

fully consistent with the Initiative’s broad purposes and stated terms. The Initiative 
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attempts to go down an unprecedented route that would completely upend the very 

underpinnings of the separation of powers doctrine. It would require the Court to 

“compel the Legislature to exercise a purely legislative prerogative” in contravention 

of separation of powers as it currently exists. See Dade County Classroom Teachers 

Association v. Legislature, 269 So.2d 684, 686 (Fla.1972). See also Senate Initial 

Brief, pp. 4-6. 

The Initiative not only creates a novel role for the courts, it also effectively 

nullifies the current role the Court plays in reviewing actions relating to rates or 

services of electric utilities as provided in article V, section (3)(b) of the Florida 

Constitution. See also §366.10, Fla. Stat. The answer brief fails to address how the 

Initiative affects the Court’s mandatory jurisdiction regarding electric utilities. There 

are only four areas where the Court has mandatory jurisdiction: orders imposing the 

death penalty; declarations declaring statutory provisions invalid; bond validations; 

and certain orders of the Public Service Commission on utility rates and services. 

Art. V, §3, Fla. Const. One would be hard pressed to comprehend how completely 

nullifying one of the four areas could be deemed insubstantial. 
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CONCLUSION 

The Court should strike the Energy Choice Initiative from further 

consideration. It is clear from their briefs that not even the Sponsors are capable of 

explaining all the changes that would come with such an Initiative. No more so 

would voters be able to understand it. The Sponsors have made clear they intend to 

promote this Initiative by claiming it promotes competition, a speculative point at 

best, without disclosing the costs, increased regulation and general confusion that 

would result from passage. It would not be in the service of democracy to allow self-

serving special interests attempt to sell Floridians on a hodge-podge of contradictory 

policies that completely overhaul the current electric regulatory structure and  how 

service is provided without any notice of how it all would actually work. 

The time has come, the Walrus said, 

To talk of many things: 

Of shoes — and ships — and sealing-wax — 

Of cabbages — and kings — 

And why the sea is boiling hot — 

And whether pigs have wings. 

 

From the Walrus and the Carpenter, Lewis Carroll (1871). 

 

 In the poem the Walrus was walking with his friend the Carpenter and some 

young oysters. The Walrus was not interested in conversing, but in distracting the 

oysters to get them to where he and the Carpenter could consume them. Instead of 

shoes and ships and sealing wax, the Sponsors claim they want to talk of 

competition,  and free-markets, and democracy. What they really wish to do is 
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distract from the fact they wish to woo the voters into approving a massive overhaul 

of a heavily regulated area so they can profit. Like the older, wiser oysters in the 

poem, the Court should decline the Sponsor’s invitation for a stroll. 
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