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ARGUMENT AND AUTHORITIES 

  The proposed amendment entitled “Right to Competitive Energy Market for 

Customers of Investor-Owned Utilities; Allowing Energy Choice.” (the 

“Amendment”) is clearly and conclusively defective. Fundamental to the function 

of the judiciary and the stability of our constitutional form of government is the idea 

that the words of the text matter. This textual fidelity is particularly true in the 

context of the foundational document of our state government, the constitution, 

because of the efforts necessary for amendment. The Court must strike the Energy 

Choice Amendment from the ballot because its imprecise language violates the 

single-subject requirement, its summary is demonstrably false, and its ballot title and 

summary violate the requirements of clear and accurate disclosure and instead “fly 

under false colors,” and “hide the ball,”.   

I.  UNIQUE ISSUES AND BACKGROUND 

Citizens for Energy Choices (the “Sponsor) and The Energy Suppliers 

(together the “Proponents”) dedicated over forty pages of their briefs to the alleged 

merits of a different form of electricity delivery to consumers. This system cost 

Texans living in deregulated areas more than $27 billion in higher residential 

electricity bills from 2002 through 2017 than if they had paid the same average prices 

as Texans living outside deregulation. Electricity Prices in Texas A Snapshot Report, 

Exhibit 7 Texas Coalition for Affordable Power (2019). On an individual basis, a 
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typical residential customer under deregulation (defined as a customer paying 

average deregulated prices and consuming 1,300 kilowatt hours of electricity every 

month) would have saved more than $5,500 from 2002 through 2017 had he or she 

paid the same average prices as those charged outside deregulation. Id Exhibit 8.   

Massachusetts consumers in a “competitive” type of system paid $253 million 

more than they would have paid if they had received electric supply from their 

traditional regulated electric company during the three-year period from July 2015 

to June 2018. Mass Attorney General Files Bill To Support Electricity Customers 

Framingham Source (January 23, 2019), Are Consumers Benefiting from 

Competition? Pg. viii Massachusetts Attorney General’s Office (2018). The 

Attorney General of Massachusetts has a report that mentions that the retail 

electricity “companies con or lie to potential customers to get them to switch electric 

providers, then charge them higher rates. The companies have targeted elderly 

homeowners…” Id Appendix 5B. Illinois households buying from retail suppliers in 

this type of system paid over $600 million more than customers who stayed with a 

public utility over the last four years. Attorney General Raoul Urges Lawmakers to 

Strengthen Oversight of Alternative Retail Energy Suppliers and Protect Consumers 

from Deceptive Practices, Illinois Attorney General’s Office (April 23, 2019).  

Connecticut ratepayers on in this type of system paid approximately $200 

million more for electricity than they would have on the standard offer over between 
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2015 and 2018. Energy innovation of the future cannot rely on retail choice as its 

delivery vehicle, Elin Swanson Katz and Andrew W. Minikowski, Utility Dive (June 

10, 2019).  Compounding the problem of consumers' monetary losses on competitive 

supply is the practice of many suppliers of engaging in deceptive and flagrantly 

illegal marketing and sales practices. Id. From 2014 to 2017 Maryland households 

using suppliers in this type of system have paid about $255 million more in all than 

if they had stayed with their regulated utility’s supply offer. Maryland's 

Dysfunctional Residential Third-Party Energy Supply Market, Abell Foundation 

(December 2018). The claims they make on the benefits of the Amendment are not 

only baseless but misleading, just like the ballot title and summary.  

However, neither their claims nor the facts presented here matter to the 

analysis before the court. To quote the Energy Suppliers, “This Court has made it 

clear that it “does not review the merits or the wisdom” of proposed amendments. 

Advisory Op. to Att’y Gen. re Authorizes Miami-Dade & Broward Cty. Voters to 

Approve Slot Machines in Parimutuel Facilities, 880 So.2d 522, 523 (Fla. 2004).” 

Energy Suppliers Br. at 3. The two issues before the Court are whether the 

Amendment encompasses a single subject and matter directly connected therewith, 

and whether the ballot title and summary fairly and accurately advise voters of the 

chief purpose of the measure, are not misleading, and comply with specified word 
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limits. 1 To do that the court must look to the text of the Amendment and the text of 

the Amendment’s ballot title and summary. Energy Suppliers state that opponents 

of the Amendment attempt “to frame the introduction of individual choice and free 

market competition into Florida’s electricity system as a kind of constitutional 

hemoclysm2.” Energy Suppliers Br. at 3. This cavalier use of language is precisely 

what plagues the Amendment. Opponents don’t frame individual choice and free 

market competition as a violent and bloody conflict of the constitution but instead 

accurately portray the Amendment as a constitutional cataclysm inaccurately 

described to voters, with a summary that is verifiably false, and text that 

encompasses multiple subjects.  

II. THE INITIATIVE VIOLATES THE SINGLE SUBJECT 
REQUIREMENT 

 
 To be simplistic, the reason the Amendment embraces multiple subjects is 

because the Proponents attempted to create a competitive wholesale and retail 

                                                            
1Article IV, section 10, of the Florida Constitution requires the Attorney General to 
"request the opinion of the justices of the supreme court as to the validity of any 
initiative petition circulated pursuant to Section 3 of Article XI." Section 16.061, 
Florida Statutes (2018), states that “(t) he Attorney General shall, within 30 days 
after receipt of a proposed revision or amendment to the State Constitution by 
initiative petition from the Secretary of State, petition the Supreme Court, 
requesting an advisory opinion regarding the compliance of the text of the 
proposed amendment or revision with s. 3, Art. XI of the State Constitution and the 
compliance of the proposed ballot title and substance with s. 101.161."  
2 Wiktionary defines hemoclysm as “A violent and bloody conflict, a bloodbath; 
specifically (chiefly with capital initial), the period of the mid-twentieth century 
encompassing both world wars.” It is identically defined in yourdictionary.com. 
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energy market, the first subject. Then attempted to tilt that market in their favor by 

excluding certain competitors, the second subject. Then created a completely new 

cause of action and also upset the separation of powers, the third and fourth subjects 

respectively. And each of these separate and distinct subjects are not aimed at 

achieving a single goal or purpose.  

A.  The Amendment substantially affects multiple functions and 
branches of government 

 
The Proponents attempt to argue that because the Amendment places the 

majority of the burden of implementation on the legislature that is the only function 

of government the Amendment affects. (See. Energy Suppliers Br. at 44 “The 

Energy Choice Amendment chiefly affects the Florida Legislature.” See also 

Sponsor Br. at 40 “the Amendment makes clear, its implementing provision is 

directed principally to a single branch of state government.”) But this misses the 

point. Of course an amendment that requires implementing legislation will put an 

additional burden on the legislature but that is not the complete picture of all the 

government functions the Amendment substantially affects.  

As argued previously, this amendment affects the functions of the legislative 

and the judicial branches of government. Sections (a), (b), (c), and (d) perform a 

legislative function by regulating the market for electricity generation. Section (e) 

affects three other legislative functions. First, changing the requirements for standing 

are substantive in nature and therefore is a legislative function. Second, creating a 
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new cause of action against the legislature that does not exist in all of Florida 

jurisprudence is a legislative function. Third, shifting a legislative function of the 

ultimate authority on what laws to make to implement the Amendment to the 

judiciary affects a function of the legislature and the judiciary.  

Proponents attempt to gloss over the Amendment’s multifunction problem by 

correctly noting that an amendment can require implementation by the legislature. 

They then try to compare the mandate for a regulatory agency to go into rule making 

found in the medical marijuana amendments to the shift of legislative power to the 

judiciary in their Amendment. First, to compare over eight million consumer 

customers’ need for electricity with a few hundred thousand medical marijuana 

patients doesn’t withstand scrutiny. Second, mandating an executive branch agency 

commence rulemaking occurs routinely in statute and discretion in rulemaking is 

limited by statute. See. Fla Stat. 120.536. Finally, the issue is not the need for 

implementing legislation or the fact that a person could seek redress in court to 

enforce a constitutional right. The issue is that the court is left to make the ultimate 

policy judgement on what constitutes “complete and comprehensive” legislation 

under the Amendment and any Florida citizen has standing to bring the lawsuit.  

There is a distinction between the administration of exact justice between two 

parties, or enforcing a positive right like freedom from unreasonable search and 

seizure and determining what is complete and comprehensive legislation in the 
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context of a highly complex regulated marketplace for a product that affects the 

safety and security of the population of the state. This distinction is why the 

Amendment affects both a legislative and judicial function when the Amendment 

shifts this legislative discretion to the judiciary. See Burnett v. Greene 122 So. 570, 

590 (Fla. 1929) “The power sought to be conferred is not a judicial power which 

may be exercised only by courts, because a court is a body in the government for the 

public administration of justice. Its purpose and sole function is to administer exact 

justice, as nearly as may be, to all parties before it, not to determine the wisdom of 

a public measure designed to promote the ‘public health, convenience or welfare.”  

The Sponsor attempts to confront this argument by again comparing 

prescribed marijuana use and regulation by the Department of Health to a mandate 

requiring the legislature to fundamentally change how more than eight million 

Floridians get electricity. They state “how much more compelling is a provision 

recognizing that a citizen in a free nation is aggrieved if the Legislature fails to, as 

constitutionally required, create a free and competitive marketplace for electricity”. 

Sponsor Br. at 51. The Sponsor miss-characterizes the text of the Amendment and 

what it does. The Amendment does not recognize that a party is aggrieved, the 

recognition of injury would open an aggrieved party to redress available in Article I 

Section 21 of the state constitution. The Amendment instead creates a new cause of 

action, changes the requirement for standing, and opens the court to any Floridian 
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who believes that the legislature hasn’t adopted complete and comprehensive 

legislation to implement the Amendment.  The courts are already open to address 

injury and protect constitutional rights in specific controversies applying the law to 

a specific set of facts. This new cause of action and this shift of the ultimate 

discretion from the legislature to the judiciary as to what constitutes “complete and 

comprehensive legislation” implementing the Amendment are government functions 

substantially affected by the Amendment. This Court’s jurisprudence affirms that 

Florida’s constitution forbids a single amendment from modifying multiple 

functions of state government. Such an amendment may not appear on the ballot.     

B.   The Amendment does not have a logical and natural  
oneness of purpose 

 
 The Proponents tell us that the Amendment’s single subject is providing 

electricity customers the right to choose their provider in a competitive market. They 

say the Amendment has the ““single unifying purpose” of providing the customers 

of investor-owned utilities with the right to choose their electricity provider in a 

competitive market.” Energy Suppliers Br. at 41 “All of its enumerated provisions 

have a logical and natural connection to the single plan to give customers of investor 

owned utilities a right to choose their electricity service from a genuinely 

competitive energy market.” Sponsor Br. 25. The problem for the Proponents is that, 

despite their economic theories they attempt to advance in their legal machinations, 

by closing the market for electricity service from investor owned utilities the 
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Amendment deviates from its alleged single unifying purpose of a competitive 

electricity market.  

 The fact the Proponents admit that the incumbent investor owned utilities will 

be pushed out of the market and try to argue they in fact must be pushed out shows 

their purported goal of competition in the wholesale and retail electricity market is 

incomplete. The actual goal of the Amendment is to eliminate the competition then 

open a competitive wholesale and retail electricity market with all major competitors 

prohibited from competing.   

 The term investor owned utility or utilities or “IOU” is used over one hundred 

and forty times in the Proponents’ briefs to describe various utilities in Texas and 

utilities in Florida. It is undefined in their briefs and remains undefined in the 

Amendment. The Sponsor tells us “the discussion on the meaning of "investor 

owned utility" is not compelling”” because of the history of the courts, legislature 

and Florida Public Service Commission and current investor owned utilities using 

the term. Sponsor Br. at 79. The fact that they believe the term investor owned 

utilities means Florida Power and Light, Tampa Electric Company, Duke Energy, 

Gulf Power and Florida Public Utilities is irrelevant. Infinite Energy, Inc., NRG 

Energy, Inc., and Vistra Energy Corp., the so called “Energy Suppliers,” are in fact 

also investor owned utilities by the terms of the amendment they are supporting. 

Paradoxically, the amendment the Energy Suppliers advocate would allow any 
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citizen to bring suit against the legislature for implementing legislation that allowed 

them as investor owned utilities, by the plain meaning of the words, to participate in 

the new electricity generation market.   

Common parlance in realm of the regulated retail and wholesale electricity 

market is irrelevant to the voter and to this court. The use of a term in the context of 

a fact specific dispute regarding an entity in a complex and highly regulated market 

doesn’t render it common parlance or fix the words definition. The intent of the 

drafters is irrelevant. It is the text, the words and their common meaning that are the 

polestar that direct the court to the meaning of the Amendment. By its terms, the 

Amendment forbids private investment in business enterprises that would supply the 

citizens of this state with electricity. This is an example of the drafters of the 

Amendment seemingly having a certain intent based on some preconceived notions 

about the regulated retail and wholesale electricity market that cannot simply be 

attributed to voters or the court and held up by the Proponents as unassailable fact.  

The Energy Suppliers describe the “Providers of Last Resort (POLR),” who 

operate as “a back-up electric service provider in each area of Texas open to 

competition.” Energy Suppliers Br. at 19. The Energy Suppliers tell us that the 

Amendment permits such entities, as it would be difficult to define POLR service, 

which may be provided by different companies and which “is intended to be 

temporary and used only under rare circumstances when a (Retail Electrical 
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Provider) is unable to provide service,” as an “exclusive franchise.” Id. However, 

the structure of any future Florida POLR would be up to the Florida Legislature. A 

legislature which could be sued by any citizen who subjectively didn’t agree with 

how the legislature adopted complete and comprehensive legislation regarding the 

POLR or any other part of the Amendment. Plus, depending on the circumstance, 

the POLR could be a direct violation of the Amendment which states that an 

electricity customer “shall not be forced to purchase electricity from one provider.” 

Again, this is an example of drafters of the Amendment seemingly having a certain 

intent based on some preconceived notions about the regulated retail and wholesale 

electricity market that cannot simply be attributed to voters or to the court. 

The Amendment must stand on its own and its text must speak for itself. The 

Proponents unsuccessfully argue that if there is “any reasonable theory” to support 

an amendment’s placement on the ballot, it should be upheld regardless of the 

multiple subjects it addresses. They essentially argue that, in the competitive 

electricity market they envision, investor owned utilities must be forbidden from 

owning power generation assets or there can be no competitive electricity market 

and because they say so it must be true. But this ignores that “investor owned 

utilities” is undefined and the Amendment’s words’ common meaning must be used 

to interpret the text. The Sponsor speaks of choosing to “disallow incumbent 

participation” Sponsor Br. pg. 29, but nowhere in the text of the Amendment does it 
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indicate that incumbent investor owned utilities are the ones prohibited from the 

retail generation market. The Amendment speaks only of investor owned utilities, 

whether they be the incumbents, the upstarts, or the disrupters. The Amendment does 

not have a logical and natural oneness of purpose. It has a stated purpose to give 

customers the right to choose their electricity provider in a competitive market. It 

has its real and intended purpose to create this new market for the Energy Suppliers 

with major competitors eliminated. And it delivers the unintended consequence of 

forbidding all investor owned utilities, be they incumbent, startups or out of state, 

from the electricity generation market.  

III. THE BALLOT TITLE AND SUMMARY VIOLATE 
SECTION 101.161 OF THE FLORIDA STATUTES 

 
The basic purpose of section 101.161 is “to provide fair notice of the content 

of the proposed amendment so that the voter will not be misled as to its purpose, and 

can cast an intelligent and informed ballot.” Advisory Op. to Att'y Gen. re Fee on 

Everglades Sugar Prod., 681 So.2d 1124, 1127 (Fla.1996).  

In conducting its inquiry into the validity of a proposed amendment under 

section 101.161(1), the Court asks two questions. First, the Court asks whether “the 

ballot title and summary … fairly inform the voter of the chief purpose of the 

amendment.” Advisory Op. to Att’y Gen. re Right to Treatment & Rehab. for Non-

Violent Drug Offenses, 818 So. 2d 491, 497 (Fla. 2002). Second, the Court asks, 

“whether the language of the title and summary, as written, misleads the public.” 
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Advisory Op. to Att'y Gen. re Right of Citizens to Choose Health Care Providers, 

705 So.2d 563, 566 (Fla.1998). The ballot title and summary of the Amendment fail 

to fairly inform voters of the chief purpose of the Amendment and they affirmatively 

mislead the voters about the Amendment’s requirements and consequences.  

A. The Summary is Factually Inaccurate 

The ballot summary plainly states that the Amendment “Requires the 

Legislature to adopt laws providing for competitive wholesale and retail markets for 

electricity generation and supply, and consumer protections, by June 1, 2025.” The 

sponsor tells us “that is the date that is most relevant to voters” as that is when the 

legislation will take effect and the new market will open Sponsor Br. at 75. That 

could be the date that is most relevant to voters, however, the actual text of the 

Amendment states that “(b)y June 1, 2023, the Legislature shall adopt complete and 

comprehensive legislation to implement” the Amendment. Besides the obvious 

infirmity of the summary for being factually wrong, there is a substantial difference 

in the legislature being given three years to try to craft such a dramatic change to the 

way that electricity is provided to the citizens of Florida versus five years to attempt 

to craft the complete transformation of the electricity market. It is irrelevant that the 

Amendment states that the laws implementing the amendment shall take effect by 

June 1, 2025, because the summary states that the Amendment “Requires the 

legislature to adopt laws…by June 1, 2025,” when in fact the Amendment requires 
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they do so by June 1, 2023. Per statute, the ballot summary of the amendment is an 

explanatory statement of the chief purpose of the measure. The Sponsor of the 

Amendment argues that an explanatory statement of the chief purpose can include a 

falsehood and still meet statutory and constitutional standards for inclusion on the 

ballot. That cannot be true. 

The Sponsor tells us the 75 words of the summary are “precious words” 

Sponsor Br. at 75. The first clause of the second sentence of the summary, twenty-

five of those “precious words”, tells voters something that is verifiably false and in 

direct conflict with the text of the amendment it is supposed to be clearly and 

concisely summarizing. The Sponsor provides an explanation for the wrong date 

being in the summary, but explanations do not matter. The drafters could have easily 

put the correct date for when the legislature must adopt the laws. They could have 

used the two remaining “precious words” to tell voters that the adopted laws would 

be “implemented 2025”. The drafters could have given the legislature twenty-nine 

extra days and stated the laws must be adopted by June 2023 and implemented June 

2025 and all the “precious words” would have been used and the summary would 

have accurately described to the voter the contents of the text of the Amendment.  

This is why the statute and this court’s precedent require a clear and concise 

summary to avoid hypothetical questions and speculation that are inherent when 

there are substantive flaws in a proposed amendment’s ballot summary. Does the 
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average voter hinge their vote on whether the legislature has three or five years to 

effectuate the amendment? Who knows? If you dig into the legally irrelevant 

information provided by the proponent Energy Suppliers it took more than three 

years for Texas to implement their new regulatory system. It certainly makes a 

difference to the legislature whether or not they would have three or five years to 

fulfill their constitutional duty. Maybe it is a determinative factor for five percent of 

the voters but completely irrelevant to ninety-five percent. This court is not in a 

position to divine whether or not it makes a difference to voters. With all the possible 

explanations and rhetoric, it is not the court’s role to examine the rational, 

justification, policy goals, and aspirations of the Amendment and its supporters. The 

court must look at the text of the summary, and the text of the summary is false.   

CONCLUSION 

The Amendment violates the single-subject rule because it is guilty of 

logrolling, it substantially alters or performs the functions of multiple branches of 

state government, and it lacks a logical oneness of purpose. The ballot summary 

deceives the voter about when the legislature must adopt implementing legislation. 

Its title and ballot summary mislead the voter through substantive inconsistencies 

between the summary and text, and “hide the ball” by failing to disclose to voters 

the sweeping changes the Amendment would create. The Court must strike the 

Amendment from the ballot.  
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