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STATEMENT OF THE CASE AND FACTS 

 This is a petition for an advisory opinion regarding the validity of a citizen 

initiative sponsored by Citizens for Energy Choices entitled, Right to Competitive 

Energy Market for Customers of Investor-Owned Utilities; Allowing Energy 

Choice (“Energy Choice Amendment”). The Amendment provides  

Article and Section Being Created or Amended: Article X, New Section  
 
Full Text of the Proposed Constitutional Amendment:  
 
(a) POLICY DECLARATION. It is the policy of the State of Florida that 
its wholesale and retail electricity markets be fully competitive so that 
electricity customers are afforded meaningful choices among a wide 
variety of competing electricity providers.  
 
(b) RIGHTS OF ELECTRICITY CUSTOMERS. Effective upon the dates 
and subject to the conditions and exceptions set forth in subsections (c), 
(d), and (e), every person or entity that receives electricity service from an 
investor-owned electric utility (referred to in this section as “electricity 
customers”) has the right to choose their electricity provider, including, but 
not limited to, selecting from multiple providers in competitive wholesale 
and retail electricity markets, or by producing electricity themselves or in 
association with others, and shall not be forced to purchase electricity from 
one provider. Except as specifically provided for below, nothing in this 
section shall be construed to limit the right of electricity customers to buy, 
sell, trade, or dispose of electricity.  
 
(c) IMPLEMENTATION. By June 1, 2023, the Legislature shall adopt 
complete and comprehensive legislation to implement this section in a 
manner fully consistent with its broad purposes and stated terms, which 
shall take effect no later than June 1, 2025, and which shall: (1) implement 
language that entitles electricity customers to purchase competitively 
priced electricity, including but not limited to provisions that are designed 
to (i) limit the activity of investor-owned electric utilities to the 
construction, operation, and repair of electrical transmission and 
distribution systems, (ii) promote competition in the generation and retail 
sale of electricity through various means, including the limitation of 
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market power, (iii) protect against unwarranted service disconnections, 
unauthorized changes in electric service, and deceptive or unfair practices, 
(iv) prohibit any granting of either monopolies or exclusive franchises for 
the generation and sale of electricity, and (v) establish an independent 
market monitor to ensure the competitiveness of the wholesale and retail 
electric markets. (2) Upon enactment of any law by the Legislature 
pursuant to this section, all statutes, regulations, or orders which conflict 
with this section shall be void.  
 
(d) EXCEPTIONS. Nothing in this section shall be construed to affect the 
existing rights or duties of electric cooperatives, municipally-owned 
electric utilities, or their customers and owners in any way, except that 
electric cooperatives and municipally-owned electric utilities may freely 
participate in the competitive wholesale electricity market and may choose, 
at their discretion, to participate in the competitive retail electricity market. 
Nothing in this section shall be construed to invalidate this State's public 
policies on renewable energy, energy efficiency, and environmental 
protection, or to limit the Legislature's ability to impose such policies on 
participants in competitive electricity markets. Nothing in this section shall 
be construed to limit or expand the existing authority of this State or any of 
its political subdivisions to levy and collect taxes, assessments, charges, or 
fees related to electricity service.   
 
(e) EXECUTION. If the Legislature does not adopt complete and 
comprehensive legislation to implement this section in a manner fully 
consistent with its broad purposes and stated terms by June 1, 2023, then 
any Florida citizen shall have standing to seek judicial relief to compel the 
Legislature to comply with its constitutional duty to enact such legislation 
under this section. 
 
BALLOT TITLE: Right to Competitive Energy Market for Customers of 
Investor-Owned Utilities; Allowing Energy Choice. 
 
BALLOT SUMMARY: Grants customers of investor-owned utilities the 
right to choose their electricity provider and to generate and sell electricity. 
Requires the Legislature to adopt laws providing for competitive wholesale 
and retail markets for electricity generation and supply, and consumer 
protections, by June 1, 2025, and repeals inconsistent statutes, regulations, 
and orders. Limits investor-owned utilities to construction, operation, and 
repair of electrical transmission and distribution systems. Municipal and 
cooperative utilities may opt into competitive markets.  
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SUMMARY OF THE ARGUMENT 

 The Court applies a deferential standard to citizen initiative petitions and is 

reluctant to interfere with the citizens’ right to self-determination. The Court 

recognizes the initiative process “is the most sanctified area in which a court can 

exercise power.” If “any reasonable theory” can support an amendment’s 

placement on the ballot, it should be upheld. Many opponents have disregarded the 

Court's admonition that it does not consider the merits or wisdom of initiatives, and 

impermissibly argued the merits and wisdom of this initiative.  The PSC and other 

opponents rely on a quote from a 1926 Montana PSC ruling that competition has 

ceased to be potent in public utility operation and that free markets are a failure.  

But as Justice Scalia explained in a 2007 majority opinion, while electric utilities 

had historically been vertically integrated monopolies, technology now allows for 

"competitive markets in the generation component of the electric utility industry."   

 The juggernaut of opposition filings by the AG, the Senate, the House and 

the PSC suggests the enormous clout of the IOU state-nurtured monopolies, which 

in 2014 and 2016 alone gave $43 million in contributions to Florida state level 

candidates, political parties and PACs, including large amounts to opponents AIF 

and the Chamber. The IOUs expenditures not only underscore their astounding 

influence, they poignantly demonstrate why the ballot initiative process is the only 

means by which a restructuring of the energy market can be achieved.   
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 The amendment has a logical oneness of purpose, which is to give customers 

of IOUs the right to choose their electricity provider from a truly competitive 

energy market. A free and competitive market cannot be achieved if the IOUs 

continue to exercise their enormous market power (now over 79% of the state's 

population) through the existing monopolistic structure. The limiting of investor 

owned utilities to only transmission and distribution functions is far from 

antithetical to competition; it is the only means of achieving it. The PSC itself 

acknowledges that "divestiture will be a necessary event in the transition to 

competitive electricity markets."  PSC Br. at 31. The right to produce and sell 

electricity is part and parcel of a genuinely free and open market place. If a 

customer has the right to choose his or her electricity provider in a totally free 

market, it follows that the customer has the right to choose to buy and sell 

electricity from or to other customers that have been granted the right to generate 

electricity themselves or in association with others. Opponents' claims that the 

amendment impermissibly alters sections of the constitution are misguided. The 

possibility that a Constitutional provision may need to be applied at some point to 

address a consequence of an amendment’s passage does not mean the amendment 

has altered or impacted the provision itself. The Court has held that an initiative 

will not be removed merely because there is some “possibility that an amendment 

might interact with other parts of the Florida Constitution.”   
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 Opponents' arguments that the amendment impermissibly combines 

customer choice with the "elimination" of the regulatory system and PSC's 

authority "to regulate electric utilities" ignore the fact that under the amendment 

the Legislature has the complete authority to fashion a system of regulatory 

oversight that protects the citizens' interests and that retains as much of the PSC's 

regulatory authority the Legislature deems appropriate.  Because the amendment 

says nothing about the PSC’s role and the matter is left to the Legislature, the 

opponents do not know what responsibilities the PSC will retain or lose in a 

restructured free market. As to the ratemaking function, American citizens offered 

a vote for or against free market competition in the retail energy industry, should 

reasonably be expected to understand that a government agency can no longer be 

dictating rates in a truly competitive free market.  

 The amendment does not substantially alter or perform the functions of 

multiple government branches and thereby cause precipitous and cataclysmic 

changes in government. The implementing language uses virtually the same 

wording as other provisions approved by the Court, including the Hazards of 

Secondhand Smoke and the Medical Marijuana I and II cases. The opponents' fears 

of cataclysmic or precipitous policy changes are also unfounded because the 

amendment affords the implementing branch far more time to effectuate purposes 

than other proposals approved by the Court. Finally, the amendment’s exemptions 

and limiting provisions lessen its impact on both state and municipal entities.  
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 The ballot title and summary clearly describe the amendment's chief 

purpose, fairly and accurately track the amendment's actual text, and are not 

misleading.  "Investor owned utility" is not misleading, but is the term by which 

the opponents FPL, Gulf, TECO and Duke, are referred by the courts, the 

legislature, the PSC and by the companies themselves, including in their own ads 

to the public.  Opponents' arguments as to the failure to identify statutes affected 

misinterpret the law and ignore the fact that any such changes depend on what the 

Legislature determines in implementing the amendment.  

 The title and summary do not mislead the voters as to the content of the 

amendment. The summary tracks the language of the amendment, informing voters 

that it grants “customers of investor-owned utilities” the right to choose their 

electric provider from a competitive energy market, that the market being created 

is for IOUs and their customers only, that the initiative “[l]imits investor owned 

utilities to construction, operation and repair of electrical transmission and 

distribution systems” and that “[m]unicipal and cooperative utilities may opt into 

competitive markets.” There are no material discrepancies between the 

Amendment and the ballot title and summary.  There is no merit to the argument 

that the use of the phrase "repeals inconsistent statutes" materially differs from the 

phrase statutes "that conflict with this section shall be void." Where a summary 

uses a term readily understandable to the average voter and honors the purpose of 

the amendment, “the use of different terminology does not render the [summary] 
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misleading.”  The same general principle applies to the argument that the summary 

misleads the voters by informing them the amendment requires the Legislature to 

adopt laws providing for the competitive market by June 1, 2025, whereas the 

amendment states that the Legislature shall adopt legislation by June 1, 2023 which 

shall take effect no later than June 1, 2025. Summaries are not intended to recite 

every aspect of the amendment but “to provide fair notice of the content of the 

proposed amendment,” and an average voter is not likely to hinge his vote on 

whether the Legislature has three years or five years to effectuate the amendment.  

 The Duke/TECO brief is more of a discourse on lexicography than a legal 

brief on the relevant issues. The brief chides the Court on its judicial holdings, 

graciously allowing that "while in many ways admirable," they "could benefit from 

this Court's clarification."  The House brief takes issue with the current legal 

standards on initiatives and in defiance of controlling authority, pronounces new 

rules that would prohibit nearly all initiatives by disallowing any that could be 

considered lawmaking or that would add policy where the Legislature already has 

the power to act.  We respectfully urge the court to decline to adopt such rules.  
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ARGUMENT 

 Standard of Review 

 The Court applies a deferential standard of review to the validity of citizen 

initiative petitions and is reluctant to interfere with the citizens’ right to self- 

determination. Advisory Op. to Att'y Gen. re Voting Restoration Amendment, 215 

So.3d 1202, 1205 (Fla. 2017); Advisory Op. to Att'y Gen. re Rights of Elec. 

Consumers Regarding Solar Energy Choice (Solar Energy II), 188 So.3d 822, 827 

(Fla. 2016). In fact, the Court has long recognized that the amendment process “is 

the most sanctified area in which a court can exercise power.” Pope v. Gray, 104 

So.2d 841, 842 (Fla. 1958). As the Court explained, "[s]overeignty resides in the 

people and the electors have a right to approve or reject a proposed amendment to 

the organic law of this State, limited only by those instances where there is an 

entire failure to comply with a plain and essential requirement of the organic law 

in proposing the amendment." Id. at 842 (emphasis added); see also In re Advisory 

Op. to the Att'y Gen. re Use of Marijuana for Certain Med. Conditions (Medical 

Marijuana I), 132 So.3d 786, 794 (Fla. 2014) and Advisory Op. to Att'y Gen. re 

Right to Treatment & Rehab. for Non–Violent Drug Offenses, 818 So.2d 491, 494 

(Fla. 2002). For this reason, the Court does "not consider or address the merits or 

wisdom of the proposed amendment" and must "act with extreme care, caution, 

and restraint before it removes a [proposed] constitutional amendment from the 

vote of the people." In re Advisory Op. to Att’y Gen. re Authorizes Miami-Dade & 



9  

Broward Cty. Voters to Approve Slot Machines in Parimutuel Facilities, 880 So.2d 

522, 523 (Fla. 2004), quoting Askew v. Firestone, 421 So.2d 151, 154, 156 (Fla. 

1982). 

 Judicial review of the amendment process is therefore extremely deferential. 

If “any reasonable theory” can support an amendment’s placement on the ballot, it 

should be upheld. Armstrong v. Harris, 773 So.2d 7, 14 (Fla. 2000); see also, In re 

Advisory Op. to Att'y Gen. re Limits or Prevents Barriers to Local Solar Elec. 

Supply (Solar Energy I), 177 So.3d 235, 241-242, 246 (Fla. 2015) (the Court 

applies a “deferential standard of review” that sets a “high threshold” for 

invalidating a ballot initiative).  To that end, the Court is “obligated to uphold the 

proposal unless it is ‘clearly and conclusively defective.’” Voting Restoration 

Amendment, 215 So.3d at 1205 (quoting Advisory Op. to Att’y Gen. re Fla’s 

Amendment to Reduce Class Size, 816 So.2d 580, 582 (Fla. 2002)); In re Advisory 

Op. to Att’y Gen. re Fairness Initiative Requiring Legislative Determination that 

Sales Tax Exemptions and Exclusions Serve a Public Purpose, 880 So.2d 630, 633 

(Fla. 2004) (“the Court has no authority to inject itself into the process, unless the 

laws governing the process have been ‘clearly and conclusively’ violated.”). The 

burden is on opponents to show a proposed amendment violates these standards. 

See, e.g., Solar Energy I, 177 So.3d at 246 (approving an amendment because 

“[t]he proposal has not been shown to be ‘clearly and conclusively defective’”). 
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Scope of Court’s Inquiry 

 When it reviews a proposed amendment arising through the initiative 

process the Court’s inquiry is limited to two issues: “(1) whether the amendment 

itself satisfies the single-subject requirement of article XI, section 3, Florida 

Constitution; and (2) whether the ballot title and summary satisfy the clarity 

requirements of 1.161, Florida Statutes.” Voting Restoration, 215 So.3d at 1205 

(quoting In re Advisory Op. to the Att'y Gen. re Use of Marijuana for Debilitating 

Med. Conditions (Medical Marijuana II), 181 So.3d 471, 476 (Fla. 2015)). 

I. UNIQUE ISSUES RAISED BY OPPONENTS' APPEARANCES  
 AND BRIEFS 
 
 In flagrant disregard of the Court's admonition that it will “not consider or 

address the merits or wisdom of [a] proposed amendment,” many of the 40 

opposition parties have made the merits and wisdom of the amendment a 

prominent theme of their arguments. Askew v. Firestone, 421 So.2d 151, 156 (Fla. 

1982). Citing studies, statistics, expert opinions, pundit predictions, bygone case 

law, law review articles, and the experiences of states which enabled incomplete or 

flawed models of energy competition, the opponents impermissibly seek to 

persuade the Court that free markets, restructuring and de-monopolization are “bad 

in the long run for consumers,” (FPL Br. at 16) and that competition in the utility 

industry “is a failure.” PSC Br. at 7. See FPL Br. at 17; FARE Br. at 4; Senate Br. 

at 16; JEA Brief at 12; Belle Glade, et al. Br. at 2,7-8; PACE Br. at 19; Chamber 
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and Econ Dev. Council Br. at 10, 26.1 

 The PSC Brief, for example, amounts to an utterly impermissible tutorial on 

the supposed merits of Nineteenth-Century-style government protected 

                                                
1 The FPL brief claims the amendment will  “dismantle the state’s energy system 
and replace it . . . with an unprecedented experiment at the risk of the health, 
welfare, and security of all Floridians.” FPL Br. at 17.  Another brief argues the 
amendment will lead to “price increases, unpredictable price spikes, complex 
pricing that impedes comparative pricing, discrimination in rates or service, lack of 
service, shortages and blackouts, supplier failure (with uncertain backup), and 
safety issues.” FARE Br. at 4. The Senate Brief argues inaccurately that "only 17 
states and Washington, DC have partially deregulated energy markets such as the 
type sought by the Energy Choice Initiative." Senate Br. at 16. Another brief 
claims the amendment "may significantly reduce the Municipal Governments’ 
revenue by eliminating or reducing franchise fees and reducing property values.” 
Ft Lauderdale Br. at 7.  Another makes its arguments "based upon the experience 
in other states that have adopted similar legislation." JEA Brief at 12. A group of 
small towns announce they are filing to "inform the Court on issues unique to our 
communities” and spuriously claims that because “companies whose only 
limitation is profit would enter the field [the amendment] will result in higher 
discriminatory rates.” Belle Glade, et al. Br. at 2,7-8. Another brief argues the 
"amendment works an anti-competitive effect.” PACE Br. at 19.  The OUC Brief 
submits the amendment will "destabilize business arrangements” and will increase 
access to electric providers "without the concurrent promise of better or improved 
customer service."  OUC Br. at 10,32.  Flouting the Court's clear pronouncements, 
the Chamber's brief proclaims that the amendment "would result in significantly 
lower revenues to local governments" and that "local governments could lose, 
based on 2018 revenue figures, (1) $18 to $197 million in property taxes; (2) $43 
to $129 million in public service taxes; and (3) $1.4 to $4.2 million in sales taxes . . 
. and the state could lose (1) $14 to $279 million in gross receipt taxes; (2) $18.5 to 
$55 million in state taxes; and (3) an unquantifiable amount of losses from 
corporate income taxes."  Chamber Br. at 26. At one point the Chamber brief 
improperly invites the Court to consider the supposed "[b]illions of dollars in the 
aggregate deregulated areas could have saved if they had they paid the same 
average prices as those observed in areas exempt from the deregulated system.”  
Chamber & EDC Br. at 10.  The Chamber argues, "There is simply no justification 
for wreaking such havoc in the Florida electricity market." Chamber Br. at 26.  
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monopolies. (Perhaps a refresher on the virtues of America's modern free market 

might have proven more instructive). We learn that a state-controlled monopoly “is 

in the public interest” and can best “protect consumers.” PSC Br. at 4,7. Relying 

on a case premised on outdated, half-century old technology, the PSC insists that 

"regulation can substitute for competition," that the PSC can best "balance the 

interests of . . . electric utilities and their customers," and that "competition has 

long ceased to be potent as a regulatory factor in public utility operations."2 PSC 

Br. at 6-7, citing City Gas Co. v. Peoples Gas System, Inc. 182 So.2d 429, 433-34 

(Fla. 1965) and Storey v. Mayo, 217 So.2d 304, 307 (Fla. 1968)). Remarkably, the 

"quote" from Storey and City Gas about competition ceasing to be a potent factor is 

from a 1926 ruling of the Montana PSC in an era entirely pre-dating competition 

and the functional unbundling of electricity provider services.3 The quote is relied 

                                                
2 The PSC Brief is replete with inaccurate information as to PSC regulatory 
watchdog protections. For instance, PSC claims that ratepayers will pay “for their 
electric utility’s capital expenditures whether they occur in a regulated or a 
competitive market, but in the current regulated market, the PSC ensures that 
utilities do not build and customers do not pay for unnecessary capacity.”  PSC Br. 
at 10. In reality the PSC allows Florida’s IOUs to maintain 25 percent generating 
capacity reserve margins, while their rules only require 15 percent, and while 
federal regulators regard 10 percent as perfectly adequate. Not only do they NOT 
ensure that utilities don’t build and customers don’t pay for unnecessary capacity, 
but they happily acquiesce in our IOUs’ routine overbuilding of capacity. 
 
3 We note that in 1926, Montana had a population of 500,000.  In 2018, Florida had 
a population of 21.3 million, and technology exists now that allows competition on 
a single grid (e.g., as in the Texas model, as well as those of states that have 
instituted choice). What worked for Montana—or what was even feasible in 
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on prominently in the briefs filed by PSC, FPL, Gulf Power, FARE, and the Palm 

Beach, Jacksonville and Central Florida Urban Leagues.  

 These attacks on the merits of the amendment are wildly inaccurate and 

totally inappropriate.  They not only fly in the face of the Court's rulings but they 

compel the supporters to spend a portion of their answer briefs, including this 

introduction, responding to them.  

 The Energy Choice Amendment seeks neither to advance a progressive 

agenda nor to undermine the principles of our free society. To the contrary, it 

proposes to allow the free market to operate as intended where technology allows. 

Fully competitive electricity markets were not possible when Florida codified its 

current utility regulation policy in 1951, or when Storey and City Gas were decided 

in 1965 and 1968. But as Justice Scalia explained in his majority opinion in 

Morgan Stanley Capital Group Inc. v. Public Utility District No. 1 of Snohomish 

County, 554 U.S. 527, 536-37 (2008), technology now allows for competitive 

markets in the generation component of the electric utility industry: 

 In recent decades, [FERC] has undertaken an ambitious 
program of market-based reforms. Part of the impetus for those 
changes was technological evolution. Historically, electric utilities 
had been vertically integrated monopolies. For a particular geographic 
area, a single utility would control the generation of electricity, its 
transmission, and its distribution to consumers. Since the 1970's, 
however, engineering innovations have lowered the cost of generating 
electricity and transmitting it over long distances, enabling new 

                                                                                                                                                       
Montana—nearly a century ago has no bearing in this discussion and certainly not 
in light of the questions this Court is asked to answer.   
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entrants to challenge the regional generating monopolies of traditional 
utilities.  

To take advantage of these changes, the [FERC] has attempted to 
break down regulatory and economic barriers that hinder a free market 
in wholesale electricity. It has sought to promote competition in those 
areas of the industry amenable to competition, such as the segment 
that generates electric power, while ensuring that the segment of the 
industry characterized by natural monopoly—namely, the 
transmission grid that conveys the generated electricity—cannot exert 
monopolistic influence over other areas. 

To further pry open the wholesale-electricity market and to reduce 
technical inefficiencies caused when different utilities operate 
different portions of the grid independently, the Commission has 
encouraged transmission providers to establish “Regional 
Transmission Organizations”—entities to which transmission 
providers would transfer operational control of their facilities for the 
purpose of efficient coordination. It has encouraged the management 
of those entities by “Independent System Operators,” not-for-profit 
entities that operate transmission facilities in a nondiscriminatory 
manner. In addition to coordinating transmission service, Regional 
Transmission Organizations perform other functions, such as running 
auction markets for electricity sales and offering contracts for hedging 
against potential grid congestion.  

554 U.S. at 536-37 (citations omitted).  

 Given what Justice Scalia described as "this backdrop of technological 

change and market-based reforms," it is also hard to imagine why a free market 

proposal would garner such vociferous opposition from a Republican Attorney 

General, both chambers of a conservative Republican statehouse, and such 

powerful "business organizations" as AIF and the Florida Chamber, whose 

respective missions are to "represent the principles of prosperity and free 

enterprise" and to champion "a free enterprise system with limited intrusion by 
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government in the marketplace."4 But these filings merely underscore the excessive 

power and influence these state-nurtured monopolies now wield.  That influence is 

on stark display in this very proceeding.  A May 2018 Integrity Florida report on 

the Political Influence of Florida’s Top Energy Corporations revealed that 

"Florida’s four largest energy companies contributed more than $43 million to state 

level candidates, political parties and political committees in the 2014 and 2016 

election cycles alone."5  Over $6 million of those contributions were made to 

Florida's major political parties ($5.3 million to RPOF and $926k to DPOF) and 

the rest to PACs and candidates. This same report found that from 2014-2017, the 

IOUs also paid $5,548,000 for 90-100 legislative lobbyists, employing more than 

one lobbyist for every two Florida legislators. Id.  In the 2014 and 2016 election 

cycles, the IOUs contributed $9,419,460 to AIF and the Florida Chamber of 

Commerce. 6  

The IOUs expenditures not only underscore their impressive political and 

economic strength, they poignantly demonstrate why the ballot initiative process is 

                                                
4 https://www.flchamber.com/about/; http://aif.com/menu_about.html 
 
5 Alan Stonecipher, Brad Ashwell & Ben Wilcox, Integrity Florida, Power Play 
Redux: Political Influence of Florida’s Top Energy Corporations (May 2018), 
http://www.integrityflorida.org/wp-content/uploads/2018/05/Power-Play-Redux-
final.pdf. 
6 Ignoring this sad political reality, the Chamber ironically pronounces that "the 
Chamber and the Council generally oppose amending the Florida Constitution to 
achieve policy goals that can be accomplished through the legislative process" and 
they argue that in 1998 the "Florida legislature considered and rejected 
restructuring." Chamber Br. at 1,8. (Emphasis added) 
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the only means by which a restructuring of the energy market can be achieved. 

But it is not only the overtly political arms of state government that have 

joined in opposition.  The state entity that is supposed to act as an independent, 

balanced electricity overseer has also filed in opposition. As it happens, the IOUs 

give handsomely to the politicians responsible for appointing PSC members. In the 

2014 & 2016 cycles alone, the IOUs gave $40,750 in direct contributions to the six 

legislators on the PSC nominating council and $1.8 million to the Governor who 

appoints them.7 The PSC filed its opposition brief after being directed to do so in 

an extraordinary joint letter dated March 28, 2019 from the Senate President and 

the Speaker of the House stating the amendment would "undo the current 

regulatory structure" and suggesting what the brief should argue.8  The Audubon 

Society has also weighed in to oppose a competitive energy market. In its press 

release regarding this filing, the Audubon Society disclosed that an FPL 

representative sits on its board and that "FPL has made philanthropic gifts" to the 

                                                
7 Alan Stonecipher, Brad Ashwell & Ben Wilcox, Integrity Florida, Power Play 
Redux: Political Influence of Florida’s Top Energy Corporations (May 2018), 
http://www.integrityflorida.org/wp-content/uploads/2018/05/Power-Play-Redux-
final.pdf. 
8 Letter from Bill Galvano, President of the Senate & Jose R. Oliva, Speaker of the 
House of Representatives, to Art Graham, Chairman, Florida Public Service 
Comm’n (March 28, 2019), 
http://www.psc.state.fl.us/Files/PDF/Agendas/InternalAffairs/Iapdfs/IA-04-02-
19.pdf. 
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society.9   

Multiple small and large municipalities, numerous city urban leagues, 

various associations, and other diverse interest groups adeptly and quickly 

prepared opposition briefs presenting similar arguments, often citing the same 

studies, and identifying obscure facts such as the four IOUs’ total tax expenditures, 

franchise payments, and municipal fees to communities throughout the state. A 

public records request revealed that on April 10, 2019, only eight days before 

opposition briefs were due, FPL counsel emailed a document titled "Dereg - Large 

City Draft Amicus Brief.docx" to the City of Pompano Beach, noting that it "may 

serve as an amicus brief by several large cities in opposition to the ballot 

petition."10  The actual brief filed eight days later by Ft. Lauderdale, Hollywood, 

Pompano Beach and Davie as Amicus is a word-for-word copy of the brief 

prepared by FPL. An FPL "Large City Draft Brief" suggests the possibility of an 

FPL small city draft or of draft briefs for other parties as well.  The brief by Belle 

Glade, Indiantown, Chipley, Vernon and the Lake Okeechobee Regional Economic 

Alliance of Palm Beach County follows a similar amicus format, and relies on the 
                                                
9 Press Release, Audubon Florida, Audubon Files Brief in Florida Supreme Court 
to Protect Clean Energy Progress and Conservation in Florida (April 18, 2019), 
available at http://fl.audubon.org/press-release/audubon-files-brief-florida-
supreme-court-protect-clean-energy-progress-and. 
10 Email from Patrick M. Bryan, Senior Counsel, FP&L, to Mark Berman, City 
Attorney, City of Pompano Beach (April 22, 2019) (on file with author). 
https://drive.google.com/file/d/1qVRsqEXtKKzIKVEyq9_BWZ4HPnrbHeRf/view 
https://drive.google.com/file/d/1-DI73NiRlsCOuD0RlCY-sBloFh5hICUY/view 
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same Stern and Navarro studies cited in FPL’s "Large City Draft Brief."  

II.  THE ENERGY CHOICE AMENDMENT SATISFIES THE 
 SINGLE-SUBJECT REQUIREMENT 
 
 Article XI, section 3 of the Florida Constitution establishes the requirement 

that amendments by citizen initiative "shall embrace but one subject and matter 

directly connected therewith." In evaluating whether an initiative violates the 

single-subject requirement “the Court must determine whether it has a logical and 

natural oneness of purpose.” Voting Restoration Amendment, 215 So.3d at 1206 

(quoting Medical Marijuana II, 181 So.3d at 477). In reaching this decision the 

Court asks whether the initiative (1) engages in “logrolling” by combining 

disparate issues to procure passage of an otherwise unpopular provision, or (2) 

“substantially alter[s] or perform[s] the functions of multiple aspects of 

government.” Id. at 1207. As demonstrated below, the Energy Choice amendment 

meets the single-subject requirement because (A) it has a logical and natural 

oneness of purpose; and (B) it will not substantially alter or perform “the functions 

of multiple branches of state government.” Advisory Op. to Att'y Gen. re Voter 

Control of Gambling in Florida, 215 So.3d 1209, 1214 (Fla. 2017) (quoting 

Marijuana I, 132 So.3d at 795).  

 A. The Energy Choice Amendment and its Implementing Provisions 
      Have a Logical and Natural Oneness of Purpose 
 
 Article XI, section 3 reserves to the people the power to propose 

amendments or revisions to their Constitution and limits initiatives to one subject 



19  

and matters directly connected therewith. This requirement is satisfied if the 

amendment “may be logically viewed as having a natural relation and connection 

as component parts or aspects of a single dominant plan or scheme.” Sales Tax 

Exemptions, 880 So.2d at 634; Fine v. Firestone, 448 So.2d 984, 990 (Fla. 1984).    

 In Solar Energy II this Court approved an expansive ballot initiative, 

proposed and supported by the IOUs, which was said to “establish” a right to own 

or lease solar equipment to generate electricity  As its opponents pointed out, the 

amendment substantially curtailed the method by which solar would be supplied 

and developed going forward in Florida.  Among the provisions were those (1) 

requiring backup to come only from “electric utilities” (2) directing that non-solar 

customers pay no part of the “cost of backup power and electric grid access,” (3) 

defining allowable “leases” as only those with a “stream of periodic payments” 

which do not vary based on usage, and (4) prohibiting customers from owning or 

leasing any solar equipment not installed “on their own property for their own 

use." Id. at 827-28. As have the opponents here, the opposition argued the 

amendment required voters to accept parts of the proposal they may dislike 

(requiring backup power to come only from IOUs and prohibiting customers from 

owning or leasing solar equipment not installed on their own property) in order to 

get a disparate provision they desire (the right to own or lease solar equipment for 

personal use). In rejecting the contention that the amendment combined disparate 

subjects, the Court explained that “[c]ombining a constitutional right with the 
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government's authority to regulate that right represents two sides of the same coin, 

and we have approved ballot initiatives that similarly have created constitutional 

rights and allowed the government to regulate the right.” See e.g. Medical 

Marijuana II, 181 So.3d 471. Solar Energy II, 188 So.3d at 828.   

 The amendment approved in Solar Energy I incorporated a broad range of 

provisions regarding the purchase, sale, rate, service, tax, fees, classification and 

regulation of solar-generated electricity production. 177 So.3d at 240. In rejecting 

the opponents’ single subject challenges, the Court explained that “[a]lthough the 

proposed amendment contains a number of provisions—some dealing with 

economic barriers to supply of solar electricity and others dealing with government 

regulation with respect to rates, service, or territory—the logical and natural 

oneness of purpose of the amendment remains the same.” Id. at 243. 

 Like the amendments in Solar Energy I and II, the Energy Choice 

Amendment satisfies the single subject requirement as it presents a single unified 

issue to voters -- whether customers of investor-owned utilities should have the 

right to choose their energy provider from a truly competitive energy market. 

Every component of the Amendment addressed in sections (a)-(d) is naturally 

related to that principal objective.   

 Section (a) affirms it is the policy of the State “that its wholesale and retail 

electricity markets be fully competitive so that electricity customers are afforded 

meaningful choices among a wide variety of competing electricity providers.” 
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Section (b) logically and naturally relates to the principal object of the amendment 

by defining “electricity customers,” confirming their “right to choose their 

electricity provider[s],” and identifying certain of the rights that includes. Section 

(c) provides that by June 1, 2023, (and taking effect no later than June 1, 2025), the 

Legislature shall adopt “complete and comprehensive legislation to implement this 

section” in a manner consistent with its broad purposes and terms.  Section (c) is 

directly and clearly related to the Amendment’s purpose of providing energy 

choice, because it facilitates the Amendment’s objective to provide electricity 

customers the right to choose their energy provider from a competitive energy 

market and it enumerates various elements necessary to accomplish that end. 

Section (d) makes it clear the amendment does not apply to electric cooperatives 

and municipally-owned electric utilities, apart from giving them the option to 

participate in competitive markets at their discretion.  Section (d) also clarifies that 

the amendment does not invalidate state policy on renewables, energy efficiency or 

environmental protection, and does not limit or expand existing state and local 

authority to levy and collect taxes and fees related to electricity service. As have 

recent amendments approved by the Court and given the IOUs' influence in the 

political process, section (e) provides for judicial review if the Legislature fails to 

implement the Amendment.   

  The Energy Choice Amendment complies with the single-subject rule 

because its “various provisions . . . are not ‘disparate subjects’ and instead are 
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directly connected to the purpose of the amendment and to each other.” Solar 

Energy I, 177 So.3d at 244.  Each of the provisions is designed to facilitate the 

Amendment’s “single unifying purpose” of giving customers of IOUs the right to 

choose their energy provider within a fully competitive energy market. 

 This conclusion is further supported by the Court’s decisions in Medical 

Marijuana I and II. The proposed amendment in Marijuana II included provisions 

(1) creating protections from civil and criminal liability for caregivers, physicians, 

and treatment centers, (2) delineating medical conditions for which marijuana 

could be prescribed, (3) specifying the wording of physician certificates of need (4) 

creating multiple limitations (5) directing the Department of Health to implement a 

host of enumerated regulations and (6) bestowing standing on any Florida citizen 

to seek judicial relief to compel the Department to comply with these directives.  

Similarly, in Medical Marijuana I, this Court approved a ballot initiative that 

included several provisions addressing the initiative’s administration. 132 So.3d 

786.  In addition to creating a right for qualifying patients to use marijuana for 

medical purposes, the amendment also outlined the Department of Health’s role in 

overseeing the drug’s use. The amendment also preserved the government’s ability 

to enforce laws relating to the use, possession, production, or sale of non-medical 

marijuana. Id. at 793-94. Notwithstanding objections that the amendment 

encompassed multiple subjects, the Court held it complied with the single-subject 

rule. It determined that a proposal may “delineate a number of guidelines” or 
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“enumerate various elements necessary to accomplish [a] plan” as long as its 

components have a natural and logical connection to a single plan or scheme. Id. at 

796.  The Energy Choice Amendment meets the single-subject test for the same 

reasons. All of its enumerated provisions have a logical and natural connection to 

the single plan to give customers of investor owned utilities a right to choose their 

electricity service from a genuinely competitive energy market.   

 Finally, there is no “unpopular” issue being swept along with the initiative to 

grant electricity customers the right to choose their energy provider from a 

competitive energy market. Rather, the implementing provisions are all 

components of that single dominant plan.  Because the Energy Choice Amendment 

has a single unifying purpose to which each of its provisions relates, it satisfies the 

first requirement of the single-subject rule.   

 1. Competitive Market and Removal of Monopoly Power 

 Opponents claim the amendment impermissibly conjoins a citizen’s right to 

choose retail electricity providers in a free and competitive market with a 

requirement that the IOUs in their current form not be among the new providers. 

This argument misses the point.  It rests on the erroneous notion that a truly 

competitive free market is possible where the IOUs -- which have profited from a 

century-old state sponsored monopoly over electricity generation and sale to 79% 

of Florida’s households -- are allowed to continue in their current vertically 

integrated form in the retail market.  The amendment acknowledges that a free and 



24  

competitive market cannot be achieved if the IOUs continue to exercise their 

enormous market power and control through the existing monopolistic structure. 

FPL argues that to place a provision “barring certain companies from generating or 

selling electricity under the umbrella of competition” one would have to “accept 

the sponsor’s factual assumption that such a provision would spur competition.”  

FLP Br. at 11-14. This argument fails for numerous reasons.  First, it wrongly 

shifts the burden to the proponent to prove such a connection, ignoring the law that 

places the burden of proof on the opponent to show that an amendment is "clearly 

and conclusively defective.” Solar Energy I, 177 So.3d at 246 (the Court applies a 

“deferential standard of review” that sets a “high threshold” for invalidating a 

ballot initiative). To that end, the Court is “obligated to uphold the proposal unless 

it is ‘clearly and conclusively defective.’” Voting Restoration Amendment, 215 

So.3d at 1205 (quoting Amendment to Reduce Class Size, 816 So.2d at 582; It is 

not incumbent on the proponent to prove the amendment’s rationale is unassailably 

sound.  To the contrary, the Court “is obligated to uphold the proposal” unless the 

opponent can prove the amendment is “clearly and conclusively defective.”  Sales 

Tax Exemptions, 880 So.2d at 633 (“the Court has no authority to inject itself into 

the process, unless the laws governing the process have been ‘clearly and 

conclusively’ violated.”). It is not enough to posit, as FPL did in its brief, that the 

inverse relation between truly free markets and monopolistic incumbency is “not 

self evident.” FPL Br. at 11.  
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 Second, the opponents’ claim ignores the principle that if “any reasonable 

theory” can support an amendment’s placement on the ballot, it should be upheld. 

Armstrong v. Harris, 773 So.2d 7, 14 (Fla. 2000). The proponents reasonably 

believe a truly competitive market is only possible if vertically integrated 

monopolies are disallowed in the new market.  Based on the Texas model and for 

reasons articulated in the answer brief filed by the Energy Suppliers suppliers, the 

sponsors believe that allowing IOUs to continue to enjoy the monopoly ownership 

of a substantial fleet of generation, all paid for to some degree or another by 

ratepayers, and to continue to wield their enormous, entrenched power as 

competitors in a restructured market is antithetical to a “fully competitive 

wholesale and retail electricity market.” The IOUs argue it “is not self-evident” 

that a provision “barring certain companies from generating or selling electricity. . 

. would spur competition,” and suggest that “barring a qualified, experienced 

participant from the market is the antithesis of creating competition.” FPL Br. at 

11.  But given the incumbents’ enormous market power, limiting investor owned 

utilities to only transmission and distribution functions is far from antithetical to 

competition; it is the only means of achieving it. Legitimate competition cannot 

exist as long as the entrenched incumbents are allowed to continue to dominate the 

market. The FPL/Gulf brief misapprehends the purpose of the provision. It is not 

included to “spur competition” but to prevent the entrenched incumbent from 

thwarting competition through both its market power and its political clout. 
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Moreover, and most importantly, the “fairly arguable” point advanced by the 

opponents is actually a straw man, because the amendment does not prohibit the 

legislature from crafting legislation allowing the same “qualified, experienced 

participant” to participate in the market, but only after corporate reorganization to 

comply with the new law.  As FPL is well aware, every one of the former IOUs in 

Texas that owned generation prior to that state’s restructuring continues to own 

generation and participate in the wholesale market—albeit with caps on the amount 

of generation that can be owned (a rule that applies to all generation owners, to 

prevent market power) and under a corporate structure that ensures that the 

generation company is kept fully at arm’s length from the remaining Transmission 

and Distribution Utility (TDU) that continues to own and operate the poles, wires, 

and related infrastructure.11 

 Third, by arguing in effect that the Court cannot approve the amendment 

unless it accepts the logic behind it, FPL is impermissibly inviting the Court to 

examine the wisdom and merits of the amendment.  Sales Tax Exemptions, 880 

So.2d at 633. The amendment presents what the proponents believe to be the only 

method of achieving a fully competitive wholesale and retail electricity market 
                                                
11 In 2017, NextEra bid vigorously for ONCOR Electric Delivery, the largest TDU 
in Texas.  Had the bid succeeded, FPL’s parent company, NextEra, would exist in 
Texas exactly how the Amendment’s drafters envision FPL will exist in Florida: 
three separate arm’s length companies – one a rate-regulated TDU monopoly, one 
a competitive generation company, and one a competitive retailer. It's disingenuous 
for FPL to so adamantly claim that what its parent does, and sought to expand in 
Texas, cannot work in Florida.   
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affording meaningful choices among a wide variety of competing electricity 

providers in Florida, and that includes divestiture of the IOUs generation and sales 

components of the vertically integrated monopolies the IOUs have long enjoyed. 

The voters are free to accept or reject that proposal. The need for restructuring 

should not be a novel concept for Florida voters who, living in a capitalist free 

market nation, understand that monopolies are antithetical to free markets and 

genuine competition and who realize that divestiture is necessary to restructure 

monopolistic markets. It is hardly a stretch to suggest that the average voter in an 

otherwise free market society would understand that you cannot have a free choice 

in a genuinely competitive wholesale and retail energy market when four 

companies (FPL, Gulf, Duke Energy and TECO) continue to enjoy monopoly 

control over 79% of the state's energy production and sales. And, given the "full-

Court press" we’ve witnessed in this proceeding alone and the $63 million dollars 

counterpart-IOUs spent to defeat a similar ballot initiative in the much smaller 

state of Nevada,12 the IOUs should not be heard to suggest that the voters will be 

left unaware of any negative consequences the IOUs can concoct.  

 Fourth, the argument that the structure of the amendment does not support 

the concept of market power elimination is also a straw man. The language in the 

                                                
12 James DeHaven, Ballot measures: About $63 million was spent to defeat 
Nevada’s Question 3.  It worked., Reno Gazette Journal (Nov. 7, 2018), 
https://www.rgj.com/story/news/politics/2018/11/06/63-million-spent-defeat-
nevadas-question-3-worked/1908835002/. 
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Amendment is not limited to the IOUs – it requires the Legislature to enact laws 

that “promote competition in the generation and retail sale of electricity through 

various means, including the limitation of market power.” The limitation of market 

power would apply to the entire market, including IOU affiliates and their 

competitors.    

 Finally, the concept of divestiture clearly and obviously has “a natural 

connection and relation with the other provisions as a component part” of a single 

dominant plan or scheme for the establishment of competitive electricity markets 

in Florida. The PSC Brief itself acknowledges that "divestiture will be a necessary 

event in the transition to competitive electricity markets."  PSC Br. at 31.  

The opponents rely on Advisory Opinion to the Att’y Gen. re Right of 

Citizens to Choose Health Care Providers (“Heath Care Providers”), 705 So. 2d 

563 (Fla. 1998), which held that the amendment combined two distinct subjects by 

banning limitations on healthcare provider choices imposed by law and by 

prohibiting private parties from entering into contracts that would limit healthcare 

provider choice. Central to this Court’s decision was its determination that the 

amendment would have forced a voter who may favor or oppose one aspect of the 

initiative to vote on the healthcare provider issue in an “all or nothing” manner.   

 The Energy Choice Amendment is distinguishable from the Health Care 

Providers amendment.  That initiative presented to voters a single proposal that 

would have done two separate things – it would have prohibited government from 



29  

restricting choice of health care providers by law, and it would have prohibited 

private parties, such as insurers, from restricting choice of health care providers by 

contract.  Thus, a voter who might have been in support of eliminating government 

restrictions on provider choice, but might not have supported eliminating such 

restrictions on private parties, such as insurers, would have been forced to accept 

the proposal he or she opposed to obtain the proposal he or she supported.  As the 

Court explained, the amendment “creates an illusory right to choose a health care 

provider when in fact it would severely limit an individual’s ability to enter into a 

health care contract.”  705 So. 2d at 566.  In this case, the sponsor chose to 

disallow incumbent participation to eliminate the incumbent’s market power in the 

retail and wholesale marketplaces because it viewed the other jurisdictions that did 

so (Texas and Europe) as being successful in creating truly competitive markets, 

while those that did not (other U.S. jurisdictions) as failing in doing so. Therefore, 

the sponsor views the limitation on private conduct as a component part of the plan 

to create real competition in Florida, and not merely a distinct and separate 

measure that would create an illusory right by limiting competition, which was the 

real problem in Health Care Providers. Here, the choice is essentially this: create a 

true competitive market free of monopoly control or do not create a true 

competitive market free of monopoly control. The concepts of free markets and 

monopoly breakup are interrelated and interdependent. The Energy Suppliers’ 
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brief provides a number of concrete examples of how monopolies and their market 

power can distort free markets. 

 Opponents also rely on a case involving redistricting to argue the 

Amendment violates the single-subject requirement. Advisory Op. to Attorney Gen. 

re: Indep. Nonpartisan Comm’n to Apportion Legislative & Cong. Dists., 926 So. 

2d 1218 (Fla. 2006). FPL Br. at 12-13 and JEA Br. at 13.  In Nonpartisan 

Commission, the Court disapproved the amendment because it encompassed two 

distinct and severable things. It not only established a commission to perform the 

Legislature’s role in carrying out the function of redistricting, but it also provided 

new standards to be applied in reaching the redistricting formulation. The two 

subjects were not naturally connected. The establishment of a Commission to 

substitute for the Legislature was one thing, but changing the applicable standards 

for determining how to make the redistricting decision was another altogether. 

Unlike the components of the Energy Choice Amendment, the subjects could not 

be  “logically viewed as having a natural relation and connection as component 

parts or aspects of a single dominant plan or scheme.” Sales Tax Exemptions and 

Exclusions, 880 So.2d at 634.  The creation of different standards for redistricting 

did not in any way further the purpose of removing that role from the legislature. 

The new commission could have simply applied the same standards. By the same 

token the goal of using fairer standards to determine political districts was not 

furthered by changing the entity that applied them. By contrast, the aim of the 
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Energy Choice Amendment to create real competition so that customers of IOUs 

have a meaningful choice of electricity providers is served by each element of the 

Energy Choice Amendment.    

  2. Right to Produce Electricity 

 Opponents argue that the creation of a new right to choose an electricity 

provider in a competitive market does not necessitate the separate creation of a 

right for individual customers to produce electricity themselves or in association 

with others. The argument asserts that the creation of two distinct rights violates 

the single-subject rule by proposing logically separable and distinct constitutional 

rights. In a number of the opponents' briefs, they subtly alter the legal standard for 

single-subject compliance, suggesting that every component must "necessitate" the 

others. Here, the opponents are saying that the two distinct rights are “logically 

separable” and that one does not “necessitate” the other. Of course, any rational 

person can develop a theory about how two ideas are disparate or separate. That is 

not what the Court must determine. The Court is charged with determining whether 

there is a natural and logical connection between the two concepts in the 

furtherance of the amendment’s chief purpose. There clearly is.  

 The amendment is designed to give a customer of an investor owned utility a 

right to choose its electricity provider from any non-monopolistic source. In 

furtherance of that end, the amendment grants customers the right to generate 

electricity themselves or in association with others, effectively allowing the 
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customer to choose herself, her neighbors, or some other combination of persons or 

entities to be her electricity provider. The only entity from whom the customer 

cannot choose is the incumbent IOU. This limitation, as discussed elsewhere, is 

also in furtherance of the amendment’s chief purpose, because it prevents the IOUs 

from using their enormous market power to, as Justice Scalia put it, "exert [their] 

monopolistic influence" to thwart the free and fully competitive energy market.  

Morgan Stanley, 554 U.S. at 536-37. If a customer has the right to choose his or 

her electricity provider in a totally free market, it follows that the customer has the 

right to choose to buy and sell electricity from or to other customers that have been 

granted the right to generate electricity themselves or in association with others.  

 3. Impact on Constitutional Provisions  

 Opponents wrongly argue the Amendment does not meet the single-subject 

requirement because it purportedly affects multiple provisions of the Florida 

Constitution such as Article I, section 10 relating to impairment of contracts and 

Article II, section 3 regarding separation of powers.  The Amendment has no 

impact whatsoever on these Constitutional provisions because they remain in effect 

in all respects. Of course, existing IOUs are necessarily party to numerous 

contracts in their wholesale and retail businesses. The possibility that a 

Constitutional provision may need to be applied at some point to address a 

consequence of the Amendment’s passage does not mean the Amendment has 

altered or impacted the provision in the way the Court’s decisions contemplate. 
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The Court has held that an initiative will not be removed merely because there is 

some “possibility that an amendment might interact with other parts of the Florida 

Constitution.” See Advisory Opinion to the Att’y Gen’l re Term Limits Pledge, 718 

So.2d 798, 802 (Fla. 1998). Opponents provide no support for their claim that the 

Amendment alters or impacts the Constitutional prohibition against impairment of 

contracts. Indeed, wholesale and retail electricity market restructuring under the 

Amendment will be a valid exercise of the police power delegated from the people 

to the Legislature, a power which cannot be foreclosed by agreement between 

private parties. City of Plantation v. Utilities Operating Co., Inc., 156 So. 2d 842, 

844 (Fla. 1963). See also H. Miller & Sons, Inc. v. Hawkins, 373 So .2d 913, 914 

(Fla. 1979) (it is a "well-settled principle that contracts with public utilities are 

made subject to the reserved authority of the state, under the police power of 

express statutory or constitutional authority, to modify the contract in the interest 

of the public welfare without unconstitutional impairment of contracts"). What's 

more, the PSC is already permitted under current law to impair contracts for 

electricity service. See § 366.07, Fla. Stat. (2018). Opponents not only ignore the 

State’s inherent ability to modify utility contracts in the interest of public welfare, 

but strangely argue that the exercise of such power under a Constitutional 

provision may not be considered an exercise or use of the police power. This flies 

in the face of the fundamental concept of American Government that “all power is 

originally vested in, and consequently derived from, the people.” Amendments 
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Offered in Congress by J. Madison, June 8, 1789. Florida's Constitution recognizes 

this fundamental principle in providing that “All political power is inherent in the 

people.” Article I, Sec. 1. It is that power that is the source of the State’s “police 

power” to legislate in the interests of the people to promote their health, safety and 

welfare.  

 4. The Impact on the PSC's Authority   

One opponent argues that a “voter may generally prefer the concept of 

‘energy choice’ but oppose the effective elimination of the current electric utility 

rate review by the Florida Public Service Commission and this Court.”  AIF Br. at 

14-15.  Another claims the Amendment’s fundamental flaw is combining customer 

choice with the “disassembly of the entire policy and regulatory framework of the 

electric utility industry in the State” and compelling the legislature to implement a 

new mechanism outside the PSC process for dealing with a subject that is uniquely 

within the purview and expertise of the PSC.” OUC Br. 16-18.  Another argues 

"the Amendment forces voters to embrace excluding the FPSC from rate regulation 

in order to get the purported benefit of additional choices in electricity providers.” 

Senior Alliance Br. at 24.  These arguments all overlook a basic tenet of our free 

market economy and, more importantly, miss a cardinal principle of the Court’s 

pronouncements on the single-subject requirement.  Of course, nearly every 

amendment will have provisions that accomplish different aspects of the single 

dominant purpose. As explained above, an amendment may contain various 
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diverse elements as long as “its components have a natural and logical connection 

to a single plan or scheme.” Marijuana I, 132 So.3d at 796.  Of course, if you are 

an American and you are offered a vote for or against free market competition in 

the retail energy industry, you will or should reasonably be expected to understand 

that a government agency will no longer be dictating rates. And if we are afraid of 

where the free market might lead rates, we ought to consider relocating to a closed-

market society.  The trend in every American industry has been to improve 

competitive markets by shrinking natural monopolies as much as possible. 

Arguments to the contrary invariably amount to those of the monopolists who 

benefit from expanding their monopolies beyond their natural borders.   

 The OUC Brief laments that “the authority of the PSC to regulate electric 

utilities . . . is eliminated in the cursory language of the Initiative that ‘regulations 

or orders that conflict with this section shall be void.’ OUC Br. at 20.   “Included 

in this swath of regulatory chaff cut to the ground is the essential role the PSC 

plays in providing for ‘an adequate and reliable source of energy for operational 

and emergency purposes.’" Id. These concerns ignore the fact that nowhere in the 

Amendment language is the PSC stripped of its authority to regulate electric 

monopolies (in a post-restructured Florida, the TDUs), and that the Amendment 

does include language requiring the Legislature (presumably through the PSC, 

though this is at the Legislature’s discretion) to “promote competition,” “protect 

against unwarranted service disconnections, unauthorized changes in electric 



36  

service, and deceptive or unfair practices,” and “establish an independent market 

monitor.” Under the Amendment, the Legislature has the complete authority to 

fashion a system of regulatory oversight that protects the citizens' interests.    

 The opponents’ repeated concerns about the reduced role of the PSC are also 

specious, if not perplexing. First, they rely on the erroneous assumption that the 

PSC will be so impacted.  Because the amendment says nothing about the PSC’s 

role and the matter is left to the Legislature to determine, the opponents do not 

know what responsibilities the PSC will retain or lose in a restructured free market. 

As to the notion that any diminished role of the PSC is an impermissibly distinct 

subject, the argument seems to go that voters would be so wedded to the PSC that 

they would never want to see its power or authority eroded or limited in any way 

and that this common devotion to the PSC is so profound that it would present a 

Hobson’s choice to the average voter. “I would love for once in my life to have the 

freedom to actually choose my energy provider in a free market rather than have 

my company, my rates, my service provider and my energy sources dictated to me 

by the happenstance of locale and the imperious hand of government, but golly, I 

just can’t bear to see the PSC’s power diminished.”  By the same token, there is 

there is no reason to believe the average voter would wish to see the PSC stripped 

of authority in ways that the Amendment does not require, or that the Legislature 

would opt to do so.  
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 Eliminating the PSC’s duties and responsibilities is not the purpose of the 

Amendment.  If anything, it is a potential consequence incidental to the 

Legislature’s implementation of the Amendment, as the introduction of retail 

competition will eliminate the need for the PSC to set rates for retail electricity 

providers.  However, that does not mean the PSC’s role would be eliminate.  The 

PSC is the natural agency to continue regulating the rate and service of the TDU 

companies that maintain the grid, to oversee the siting of competitive generation 

plants, to address the state’s policies on renewable energy, energy efficiency, and 

environmental protection, and to license and oversee competitive retail electric 

providers.13 

 One opponent observes that “almost any collection of distinct topics can be 

characterized as a ‘single subject’ at a sufficiently high level of generality.” AIF 

Br. at 11. By the same token almost any a single subject at a certain level of 

specificity can be characterized as a collection of distinct topics. While the body 

has many "distinct" parts, they all work together to form a single organism "and 

matter directly connected therewith."  The issue isn’t whether the amendment 

might contain more than one mandate or directive, else no amendment by initiative 

could ever be approved.  

                                                
13 The opponents’ arguments seem to wrongly presume that the Legislature, in 
meeting its obligation to implement the Amendment, could only do so in a manner 
intentionally designed to be as disruptive and harmful as possible. 



38



39  

B. The Energy Choice Amendment Does Not Substantially Alter or                
Perform the Functions of Multiple Branches of the Government 
 
 1.  Applicable Law  

 As an additional requirement of the single-subject rule, a proposed 

amendment may not substantially alter or perform the functions of multiple 

government branches and thereby cause precipitous and cataclysmic changes in 

state government. See Advisory Opinion to the Att’y Gen. re Right to Treatment & 

Rehabilitation for Non-Violent Drug Offenses, 818 So.2d 491, 496 (Fla. 2002); 

Advisory Opinion to the Att’y Gen. – Save Our Everglades, 636 So.2d 1336, 1340 

(Fla. 1994); Advisory Opinion to the Att’y Gen. – Restricts Laws Related to 

Discrimination, 632 So.2d 1018, 1020 (Fla. 1994). An initiative which affects 

several branches of government will not automatically fail; rather, it is only when a 

proposal substantially alters or performs the functions of multiple branches that it 

violates the single-subject test. Advisory Opinion to the Att’y Gen. re Amendment 

to Bar Gov’t from Treating People Differently Based on Race in Public Education, 

778 So.2d 888, 892 (Fla. 2000).  As the Court reiterated in Save Our Everglades, 

"We have found proposed amendments to meet the single-subject requirement 

even though they affected multiple branches of government." 636 So.2d at 1340 

n.1 (emphasis added) (quoting Advisory Op. to Att'y Gen.—Limited Political Terms 

in Certain Elective Offices, 592 So.2d 225, 227 (Fla.1991)). 
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 As this Court has observed, “[i]t is difficult to conceive of a constitutional 

amendment that would not affect other aspects of government to some extent.”  

Advisory Op. to Atty Gen. re Ltd. Casinos, 644 So.2d 741, 74 (1994). Rather, to 

fail this test, the amendment “must alter or perform the functions of multiple 

branches of government and thereby cause ‘precipitous’ or ‘cataclysmic’ changes 

to the government structure.” Solar Energy I, 177 So.3d at 244 (citing Advisory 

Op. to Atty Gen. re Funding of Embryonic Stem Cell Research, 959 So.2d 195, 198 

(Fla. 2007)).  

 2.   The Law Applied to Energy Choice Amendment 

 The Energy Choice Amendment does not run afoul of the multi-function 

requirement.  First, as section (c) of the Amendment makes clear, its implementing 

provision is directed principally to a single branch of state government. The 

Amendment provides that the “Legislature shall adopt complete and 

comprehensive legislation to implement this section in a manner fully consistent 

with its broad purposes and stated terms.” Other initiatives have been approved 

with implementing provisions directed toward other branches that contain virtually 

the same wording. See Advisory Op. to Att’y Gen. re: Protect People from the 

Health Hazards of Second-Hand Smoke by Prohibiting Workplace Smoking, 814 

So.2d 415 (Fla. 2002) (unanimously approving amendment directing that “the 

Florida Legislature shall adopt legislation to implement this amendment in a 

manner consistent with its broad purpose and stated terms.”). The initiatives 
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approved in Marijuana I and Marijuana II had implementing provisions aimed at 

the executive branch that compelled a state agency to “issue reasonable regulations 

necessary for the implementation and enforcement of this section . . . in a timely 

fashion.” Marijuana II, 181 So.3d at 475; Marijuana I, 132 So.3d at 793, 796-97. 

This point was underscored by the Florida Senate itself when it wrote that “[t]his 

Court has generally found initiatives that focus on a single subject and ‘respect the 

legislative function by making allowance for the legislature to enact statutes to 

implement the constitutional provision,’ do not violate the single subject 

requirement."  814 814 soSo.2d 415 (2002).” Senate Br. at 3 (citing Health 

Hazards of Second-Hand Smoke) 

 Second, this Court has upheld several initiatives that affected the functions 

of government in ways similar to this proposal. See, e.g., Medical Marijuana I, 132 

So.3d at 796 (finding that a proposed amendment did not substantially alter or 

usurp the functions of government by requiring a government agency to “perform 

regulatory oversight.”); Advisory Op. to the Att’y Gen. re: Protect People, 

Especially Youth, from Addiction, Disease, and Other Health Hazards of Using 

Tobacco, 926 So.2d 1186, 1193 (Fla. 2006) (holding that a proposed amendment 

requiring the Legislature to establish and fund a statewide tobacco education and 

prevention program did not substantially alter or perform function of the 

government); Medical Marijuana II, 181 So.3d at 477 (finding that the 
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performance of regulatory oversight by agencies does not substantially alter a 

governmental function).  

 Third, although the marijuana initiatives arguably fostered far more 

cataclysmic impacts on state and local governments than the Energy Choice 

Amendment, the Court found they did not alter or perform the functions of the 

multiple government branches and thereby cause precipitous and cataclysmic 

changes in state government. It is hard to imagine an initiative more sweeping, 

cataclysmic and precipitous than one which in six-month’s time would end up 

creating an administrative apparatus to register and regulate doctors, patients and 

“centers” distributing hallucinogenic drugs that up to the moment of the 

amendment’s passage had been outlawed as harmful and addictive Schedule I 

narcotics. Not only did those amendments usher in a new regimen of regulatory 

oversight, but they fostered a new, billion-dollar cultivation, distribution and 

medical-use industry distributing the drug in so-called “compassionate cannabis 

dispensaries” throughout the state. Opponents argued the marijuana initiatives 

would impact multiple levels of government, including state and local law 

enforcement, the courts, the executive branch and the state, county and municipal 

authorities licensing and regulating the new industry. Notwithstanding the 

opponents’ arguments that the marijuana initiatives would bring with them 

precisely the type of precipitous and cataclysmic changes the rule abjures, the 
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Court twice has held that the marijuana initiatives did not substantially alter or 

perform the functions of multiple government branches.   

 Fourth, contrary to the opponents claims, it is not every type of cataclysmic 

or precipitous change that is constitutionally proscribed, only “‘precipitous’ or 

‘cataclysmic’ changes to the government structure.” Solar Energy I, 177 So.3d at 

244.  In any event, the opponents' fears of cataclysmic or precipitous policy 

changes are unfounded because the Energy Choice Amendment affords the 

implementing branch far more time to effectuate its terms and purposes than have 

other proposals approved by the Court. For example, the medical marijuana 

initiatives mandated that the brunt of their implementing regulations “shall be 

promulgated no later than six (6) months after the effective date of this section.” 

Marijuana II, 181 So.3d at 475; Marijuana I, 132 So.3d at 793. This six-month 

reprieve was said to purportedly “allow the Department sufficient time after 

passage” to promulgate the regulations necessary to implement the amendment’s 

monumental and transformative changes. Id. The workplace tobacco initiative 

directed the Legislature to adopt broad based legislation including civil penalties, 

administrative rules and enforcement measures to implement the amendment in 

“the next regular legislative session occurring after voter approval of this 

amendment” and having “an effective date no later than July 1 of the year 

following voter approval.” Advisory Op. to Att’y Gen. re: Protect People From the 

Health Hazards of Second-Hand Smoke. 814 So.2d 415, 418 (Fla. 2002). In its 
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unanimous ruling approving the measure the Court noted simply that “[t]he 

measure respects the legislative function by making allowance for the Legislature 

to enact statutes to implement the constitutional provision.” Id. at 422. The 

initiative approved in Health Hazards of Using Tobacco provided that “effective 

immediately,” and funded annually beginning with “the calendar year after the 

voters approve the amendment,” the Legislature shall pass and fund “a 

comprehensive statewide tobacco education and prevention program” including 

advertising campaigns, state and local community based partnerships, youth 

programs, enforcement of various laws and regulations against the sale to minors, 

and annual evaluations. 926 So.2d at 1189.  By contrast, the Energy Choice 

Amendment gives the Legislature three years after passage, until June 1, 2023 to 

adopt legislation implementing the provision, and provides that the legislation need 

not take effect until June 1, 2025, nearly five years after voter approval.   

 Fifth, the opposing arguments about the Amendment changing existing law 

are unfounded.  The Chamber, OUC and other opponents complain the 

Amendment would “wipe out decades of Florida law that regulates the provision of 

electricity to Florida residents and fundamentally reorder that industry,” and argue 

that “complete and comprehensive legislation that governs and regulates the 

provision of electricity in Florida already exists."  Chamber Br. at 18; OUC Br. at 

10; FARE Br. at 3. The Amendment states expressly that it will not "invalidate this 

State's public policies on renewable energy, energy efficiency, and environmental 
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protection, or limit the Legislature's ability to impose such policies on participants 

in competitive electricity markets" and that the Amendment shall not be construed 

"to limit or expand the existing authority of this State or any of its political 

subdivisions to levy and collect taxes, assessments, charges, or fees related to 

electricity service."  It is not accurate, then, to characterize the amendment as 

"wiping out decades of Florida law," but even it did, it is in the nature of 

Constitutional amendments to amend the Constitution. Again, the opponents decry 

the potential diminution of the PSC's authority, as if that had any bearing on the 

validity of the initiative.14 

 Sixth, the Amendment’s exemptions and limiting provisions lessen its 

impact on both state and municipal entities. By its express terms, the Amendment 

is careful to exempt any and all municipally owned electric utilities from its reach. 

See section (d) (“Nothing in this section shall be construed to affect the existing 

rights or duties of electric cooperatives, municipally-owned electric utilities, or 

their customers and owners in any way”).  In addition, the Amendment expressly 

states that “[n]othing in this section shall be construed to invalidate this State's 

public policies on renewable energy, energy efficiency, and environmental 

                                                
14 The PSC even complains the Amendment "is likely to substantially alter the 
function of the federal government as FERC may be called on to play a larger role 
in Florida's energy market," as if an impact on the federal government would 
justify prohibiting Florida voters from so amending Florida's own Constitution.   
PSC Br. at 37. 
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protection, or to limit the Legislature's ability to impose such policies on 

participants in competitive electricity markets.” Id.  Finally, the provision makes 

clear that “nothing in this section shall be construed to limit or expand the existing 

authority of this State or any of its political subdivisions to levy and collect taxes, 

assessments, charges, or fees related to electricity service.”   In the Solar Energy I 

case, the opponents argued the proposal was invalid because it impacted both state 

and local governments, removing certain regulatory authority from both, creating 

or altering state solar energy policy and limiting the Legislature’s authority. The 

Court rejected these claims, finding that “the amendment does not substantially 

alter or perform the functions of multiple branches of government producing 

‘precipitous’ or ‘cataclysmic’ changes.”  Solar Energy I, 177 So.3d at 244-45. The 

Energy Choice Amendment takes further steps to minimize its impact on multiple 

branches by exempting any and all municipally owned utilities, by expressly 

protecting state policies on renewable energy, energy efficiency and environmental 

protection and by preserving state and local authority to levy and collect taxes, 

assessments, charges and fees related to electric service.   

 Finally, the Energy Choice Amendment does not impermissibly impact 

multiple functions of government by explicitly providing a legal path for citizens 

to seek judicial relief to compel compliance by another branch of state government. 

The Amendment provides that if by June 1, 2023 the Legislature has not adopted 

legislation to implement the section, “any Florida citizen shall have standing to 
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seek judicial relief to compel the Legislature to comply with its constitutional duty 

to enact such legislation under this section.” This language mirrors the 

implementing provision approved over objection in Marijuana I and II. That 

initiative provided that if the executive branch agency (DOH) “does not issue 

regulations...within the time limits set in this section, any Florida citizen shall have 

standing to seek judicial relief to compel compliance with the Department's 

constitutional duties.” Marijuana II, 181 So.3d at 475.  Despite claims that this 

directive contravened the multiple functions test by conferring standing upon “any 

Florida citizen” to entreat the courts to compel another branch to comply with the 

Amendments’ mandates, the Court held that the amendment did not 

unconstitutionally alter or perform the functions of multiple government branches. 

As the Court has stated, “the fact that a branch of government is required to 

comply with a provision of the Florida Constitution does not necessarily constitute 

the usurpation of the branch’s function within the meaning of the single-subject 

rule.” Advisory Op. to the Att’y Gen. re Standards for Establishing Legislative 

Dist. Boundaries, 2 So.3d 175, 180-81 (Fla. 2009).  

 This Court has noted that, “virtually every amendment will have some effect 

on multiple branches of government.” In Re Advisory Op. to Att’y Gen. re: Fla. 

Minimum Wage Amendment, 880 So.2d 636, 640 (Fla. 2004); see also Casinos, 

644 So.2d at 74 (finding it “difficult to conceive of a constitutional amendment 

that would not affect other aspects of government to some extent”). That 
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consequential effect on “other aspects” of government, if it occurs, does not 

disqualify a proposed amendment.  

 3. Impact on Florida Division of Emergency Management   

 The JEA argues the Amendment would impermissibly and substantially 

impact the Florida Division of Emergency Management (FDEM), because it would 

require FDEM "to modify the State Comprehensive Emergency Management 

Plan." (FCEMP) JEA Br. at 22.   This argument fails because any impact on 

FDEM would be merely incidental and not constitute the type of cataclysmic 

change to government structure the Court has proscribed. Solar Energy I, 177 

So.3d at 244. See, Advisory Op. to the Att’y Gen. re Extending Sales Tax, 953 So. 

2d 471, 487-88 (Fla. 2007). Furthermore, the argument ignores the fact that (1) 

pursuant to F.S. 252.35 the FCEMP is already regularly modified, the last two 

plans promulgated in 2014 and 2018; (2) the FDEM is required under the statute to 

periodically review each local plan and each state agency plan for consistency with 

the state plan; and (3) FDEM is also required to report biennially to the Senate 

President, the Speaker of the House, and the Governor, "no later than February 1 of 

every odd-numbered year, the status of the emergency management capabilities of 

the state and its political subdivisions.”  

 4. The Save Our Everglades Case 

 The Energy Choice Amendment is distinguishable from the amendment 

disapproved in Save Our Everglades I. That amendment found liability for 
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pollution, imposed a fine as punishment for that liability, established a trust fund to 

collect the fine and established a board of trustees to administer the fine with 

specific instructions on how to use the money. That amendment didn’t merely 

affect several branches of government; rather, it substantially performed the roles 

of multiple branches of government. By summarily determining liability and 

imposing a fine, it performed a judicial function. By establishing a fine and 

providing for its appropriation and use, the amendment performed a legislative 

function. Further, by establishing a board of trustees to administer the trust fund, 

with a power to establish its own operating rules and regulations, the amendment 

performed an executive function. Finally, the amendment in that case was self-

executing and did not require legislative implementation. The alteration or 

performance of the functions of multiple branches of government was so 

substantial that the Court commented that it established a fourth branch of 

government.  The amendment here is not self-executing and requires the 

Legislature to implement its broad requirements with comprehensive legislation. 

While the amendment requires the creation of an independent market monitor, it 

leaves that action to the legislature, along with the specific details of how such an 

entity should be formed, and what powers it will have. The opponents’ assertion 

that the market monitor will be serving as an executive rather than a legislative 

branch entity ignores the fact the PSC, the current energy overseer, is a legislative 

entity. As the Florida Senate acknowledged in its Initial Brief, “[t]he legislature, in 
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creating the Public Service Commission, expressly stated that the Public Service 

Commission is part of the legislative branch.” Chiles v. Pub. Serv. Comm'n 

Nominating Council, 573 So.2d 829, 832 (Fla.1991). Senate Br. at 9. In any event, 

the Amendment leaves to the Legislature the proper task of crafting the Legislation 

necessary to allow for a competitive energy market, subject only to the limiting 

features set out in section (c) of the Amendment 

 5. The Citizens for Strong Schools Case  

 Relying on Citizens for Strong Sch., Inc. v. Fla. State Bd. of Educ., 262 So. 

3d 127 (Fla. 2019), various opponents argue the Court a (1) would be compelled to 

apply an unmanageable standard, (2) is "ill-suited to make such a complex policy 

judgment" and (3) would be performing a Legislative task to enforce the 

implementing provision of the Amendment.  Ft. Laud. Br. at 15; FECA Br. at 15; 

OUC Br. at 25-26; Senior Alliance Br. at 7, 14-15. These arguments are 

unpersuasive.  In Citizens for Strong Sch., the courts were asked in effect to review 

the entire state K-12 educational system to determine if it fulfilled the state's 

"paramount duty" under the Constitution, clearly an impossible and unmanageable 

standard to avoid judicial intrusion into the powers of the Legislature.  Here the 

Amendment would require the courts to determine only that any legislation 

includes the five requirements specified in Section (c), hardly an unmanageable 
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task.15  Under the Amendment the Court would not be asked to legislate anything, 

only to determine if a particular provision complied with the constitutional 

mandate--something the courts all over the nation do every day. 

 The Senior Alliance Brief argues the amendment "flips Art I section 21 on 

its head by allowing any citizen to bring suit...without a showing of injury or 

interest."  Senior Alliance Br. at 17.  But if virtually the same language was 

approved giving any citizen the right to bring suit to compel compliance with a 

provision allowing prescribed marijuana use, how much more compelling is a 

provision recognizing that a citizen in a free nation is aggrieved if the Legislature 

fails to, as constitutionally required, create a free and competitive marketplace for 

electricity, if he must otherwise continue to live under a system that dictates his 

electricity provider and if he continues to be denied a choice of providers for one 

of the most essential services in life. 

 For the reasons set out above, the Energy Choice Amendment does not 

substantially alter or perform the functions of multiple branches of government, 

thereby causing “the type of multiple precipitous and cataclysmic changes that the 

single-subject requirement is designed to prevent.” Advisory Opinion to the Att’y 

                                                
15 Ironically, although the opponents profess concern that the Court might ever be 
called upon to make policy assessments, they ask the Court to do exactly that in 
this proceeding by attacking the merits and wisdom of the proposed amendment as 
grounds for withholding it from the voters. 
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Gen. re Public Protection from Repeated Medical Malpractice, 880 So.2d 667, 670 

(Fla. 2004). 

 III.  THE BALLOT TITLE AND SUMMARY CLEARLY AND   
 ACCURATELY DESCRIBE THE AMENDMENT’S CHIEF 
 PURPOSE AND THEY ARE NOT MISLEADING 
 
 A. Statutory Requirements  

 Pursuant to section 101.161(1), Florida Statutes, proposed amendments 

submitted to the vote of the people shall include (1) a ballot title “not exceeding 15 

words in length, by which the measure is commonly referred to or spoken of,” and 

(2) a ballot summary, “not exceeding 75 words in length,” that must explain “the 

chief purpose of the measure.”16 The purpose of the ballot title and summary is “to 

provide fair notice of the content of the proposed amendment.” Advisory Op. to the 

Att’y Gen. re Fee on the Everglades Sugar Prod., 681 So.2d 1124, 1127 (Fla. 

1996). This Court has interpreted this provision to mean that the voter should "not 

be misled [but] have an opportunity to know and be on notice as to the proposition 

on which he is to cast his vote.” Askew v. Firestone, 421 So.2d at 155  

 In assessing compliance with §101.161(1) the Court asks “(1) whether the 

ballot title and summary, in clear and unambiguous language, fairly inform the 

voters of the chief purpose of the amendment; and (2) whether the language of the 

ballot title and summary, as written, will be affirmatively misleading to voters."  

                                                
16 The Title and Ballot Summary meet the word limitations of the statute.  The title 
 is 14 words and the Summary is 75 words. 
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Voter Control of Gambling, 215 So.3d at 1215. The Energy Choice Amendment’s 

ballot title and summary clearly satisfy §101.161(1).   

 B. The Ballot Title and Summary Fairly Inform the Voters of the         
      Chief Purpose of the Amendment 
 
 The ballot title, “Right to Competitive Energy Market for Customers of 

Investor-Owned Utilities; Allowing Energy Choice,” gives clear notice of the 

subject matter and the chief purpose of the measure.  The title apprises voters at the 

outset that the Amendment gives customers of investor-owned utilities the right to 

choose their energy from a competitive energy market.   

 The ballot summary reiterates the Amendment’s chief purpose in its first and 

second sentences, advising voters in clear and unambiguous language that the 

Amendment “[g]rants customers of investor-owned utilities the right to choose 

their electricity provider and to generate and sell electricity” and that the 

Amendment “[r]equires the Legislature to adopt laws providing for competitive 

wholesale and retail markets for electricity generation and supply, and consumer 

protections, by June 1, 2025.”  These two sentences alone advise the voters of both 

the chief aim of the proposal and the means of achieving it.  As this Court observed 

in Voter Control of Gambling, a ballot initiative will satisfy the first prong of the 

§101.161(1) test where “the chief purpose of [an] initiative . . . is reasonably clear” 

from a reading of the title and summary. 215 So.3d at 1216.  It is apparent from the 

actual text of the Amendment that its chief purpose is to give customers of IOUs 
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the right to choose their electric provider within a competitive electricity market. 

The title and summary could not be clearer in conveying that chief purpose. 

Because “the ballot title and summary, in clear and unambiguous language, fairly 

inform the voters of the chief purpose of the amendment,” the ballot language 

satisfies the first prong of the § 101.161(1) test. 

 In its March 1, 2019 letter referring the Petition to the Court and in its Initial 

Brief, the Attorney General’s office declared that the Amendment’s real purpose 

was something other than its stated purpose, which is to give customers of investor 

owned utilities a right to electricity provider choice through a competitive 

electricity market. Without disclosing the source of its special insight, the AG 

proclaimed that the actual, “undisclosed chief purpose of the proposed amendment 

is to eliminate the main providers of electricity service to Floridians, the investor-

owned utilities.” AG Petition Letter at 5. In its Brief, the AG revised its statement 

to proclaim that the Amendment's true chief purpose "is not to open the electricity-

generation market to entities other than investor-owned utilities, creating a 

competitive market," but to "create a new market for electricity generation 

excluding investor-owned utilities, the current largest market participants." AG Br. 

at 8. Other opponents make similar arguments. Realtors Br. at 13 ("to create a new 

marketplace for electrical energy production by prohibiting the investor-owned 

utilities . . . from continuing to do so"); League of Cities Br. at 17 ("true purpose is 

to minimize or expel IOUs, which provide the vast majority of electricity in this 
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state"); OUC Br. at 31 ("to eliminate the regulated structure of electric service in 

the State of Florida, which assures service is provided to all who need it at a 

reasonable rate of return in designated services territories, and replace it with an 

open Florida market to providers of electricity with no duty to serve and leaving 

the majority of the electric customers with no IOU guaranteeing service within 

their monopoly service territories").  

 The Court may well ask on what basis the AG or any other party can declare 

the purpose of an amendment to be something other than the purpose expressly 

stated in the title, summary and text of the amendment.  To the contrary, the Court 

has emphasized that in assessing statutory compliance the analysis must be 

confined to the title, summary and text of the proposed amendment itself. See, 

Voting Restoration Amendment, 215 So.3d at 1208 (court considers whether “the 

ballot title and summary . . . mislead voters with regard to the actual content of the 

proposed amendment”); Voter Control of Gambling, 215 So.3d at 1216-17 (“we 

review the clarity of only the ballot title and summary to determine whether the 

Initiative may be placed on the ballot, [asking] whether the ballot title and 

summary “fairly represent the amendment’s actual text and effect”).  Nonetheless, 

having declared a new “chief purpose” for the Amendment, the AG went on in her 

referral letter to complain the Amendment "hides the ball" because “instead of 

making clear what the proposed amendment's [supposed] chief purpose is, the 

ballot title and summary uses ambiguous language to disclose what investor-owned 



56  

utilities are limited to doing.” AG Petition Letter at 6. According to the AG's 

referral, that so-called “ambiguous language” is the second to the last sentence of 

the summary that reads, “Limits investor-owned utilities to construction, operation, 

and repair of electrical transmission and distribution systems.” In its Brief, 

however, the AG remarkably relies on precisely that language to support its claim 

that the undisclosed chief purpose is to exclude IOUs from the competitive market. 

See AG Br. at 8 ("Indeed, the first requirement in the proposed amendment’s 

implementation provision is that the Legislature enact legislation that is 'designed 

to (i) limit the activity of investor-owned electric utilities to the construction, 

operation, and repair of electrical transmission and distribution systems."). 

 The opponents' claim that the ballot summary misleads the voters as to the 

true purpose of the proposed Amendment fails for multiple reasons. First, as 

addressed above, it is based on the erroneous premise that eliminating IOUs is the 

chief purpose of the amendment. The title and summary need only “adequately 

disclose[]” “the primary purpose of the amendment,” Att’y Gen. re Fla’s 

Amendment to Reduce Class Size, 816 So.2d 580, 585 (Fla. 2002).  and the primary 

purpose of this Amendment as stated clearly in its summary is to give customers of 

investor-owned utilities a right to energy choice through a “competitive wholesale 

and retail market for electricity generation and supply.”  

 Second, in assessing compliance with the second prong of the §101.161(1) 

test, the Court considers whether “the ballot title and summary . . . mislead voters 
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with regard to the actual content of the proposed amendment.” Voting Restoration 

Amendment, 215 So.3d at 1208 (emphasis added). Where, as here, both the 

Summary’s statement of purpose and its articulated limits on IOUs faithfully track 

the text of the Amendment, it cannot be said to “mislead the voters” as to “the 

actual content of the amendment.”   

 Third, the AG’s argument ignores this Court’s repeated reminders that voters 

are both capable of and expected to exercise some due diligence in educating 

themselves on the substance and ramifications of the proposed amendment itself. 

See Legislative Dist. Boundaries, 2 So.3d at 186; Treatment & Rehab. for Non–

Violent Drug Offenses, 818 So.2d at 498. Florida voters are presumed to have “a 

certain amount of common understanding and knowledge.” Fla. Educ. Ass’n v. 

Fla. Dep’t of State, 48 So.3d 694, 701 (Fla. 2010). That common understanding 

and knowledge can reasonably be deemed to include the fact that a totally 

restructured and, as the summary states, a fully “competitive wholesale and retail 

market for electricity generation and supply” is one that places competitive retail 

suppliers on an equal footing and that no longer permits a state sanctioned 

monopoly of essentially four enormous conglomerates to own and control 79% of 

the state’s electricity production and supply.  The Energy Choice Amendment 

conveys an individual right to buy, sell, trade, or otherwise dispose of electricity – 

whether by self-generation, or by purchase from competing electricity suppliers – 

for all customers of investor-owned utilities. The words “wholesale” and “retail” 



58  

are intended to ensure that freedom of choice in electricity is guaranteed to all 

buyers of all types in all stages of the market, and the use of the word 

“competitive” is intended to reinforce that under the Amendment Floridians 

currently served by investor-owned utilities are entitled to more than mere 

competition in name only – they are entitled to real competition with genuinely 

competitive prices not controlled and manipulated by the monopoly power of an 

entity owning and controlling all three component functions of the electricity 

market – (1) production,  (2) transmission and distribution and (3) retail sales.  

 Fourth, the opponents' argument fails because the so-called “ambiguous 

language” is not ambiguous language. If the claim is that the summary hides the 

fact that IOUs will no longer be producers, we would expect the summary to have 

hidden that fact. Instead, it states that the Amendment “Limits investor-owned 

utilities to construction, operation, and repair of electrical transmission and 

distribution systems.”  Apparently, the framers didn’t do a very good job of 

“hiding the ball.”  Even if, as the opponents wrongly declare, the “chief purpose” 

of the amendment were to “eliminate” the IOUs as the main producers of 

electricity service to Floridians, the so-called ambiguous language of the summary 

tells voters that IOUs will be limited to the transmission and distribution functions 

in the new fully competitive energy market. 17   In any event, as the Court 

                                                
17 By prohibiting the incumbent IOUs which own and operate transmission and 
distribution infrastructure from directly owning generation or selling electricity, 
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emphasized in Advisory Op. to Att’y Gen. re Tax Limitation, 673 So.2d 864, 868 

(Fla. 1996), “the ballot summary is not required to include all possible effects . . . 

nor ‘to explain in detail what the proponents hope to accomplish.”  

 Finally, the opponents' arguments are undermined by the Court’s ruling in 

Voter Control of Gambling. There, the opponents claimed the initiative should not 

be passed because it was unclear from the text what effect the amendment would 

have on gambling that was already legal in Florida.  The Court held that the 

arguments “concern the ambiguous legal effect of the amendment’s text rather than 

the clarity of the ballot title and summary,” and found that where “[t]he text [of the 

amendment] comports with the ballot summary[]...the ballot title and summary do 

not affirmatively mislead the voter or ‘hide the ball’ regarding the amendment.” 

Voter Control of Gambling, 215 So.3d at 1216-17. As the Court explained, the 

Court’s chief inquiry at this stage is assessing whether the statements in the ballot 

summary “fairly represent the amendment’s actual text and effect.” 215 So.3d at 

1216. They clearly do in this case. If the summary fairly represents the text of the 

amendment, purported ambiguities in the language of the amendment may be 
                                                                                                                                                       
the Energy Choice Amendment prevents IOUs from exercising incumbent 
monopoly power, thus paving the way for genuine competition. By this limitation 
the Amendment would require Florida’s existing IOU’s to functionally unbundle 
their current operations, but nowhere in the amendment are the incumbent IOU’s 
prohibited from transferring their power generation and retail sales functions to 
separate business entities which will be subject to the same market power 
limitations imposed by the Legislature on all market participants. Given the 
political power and influence of the IOUs, there is no reason to believe the 
Legislature would craft legislation barring such transfers.  
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addressed in proper course after “the initiative is placed on the ballot and passed by 

voters.”  Id. at 1216.18   

      C.  The Language in the Amendment is Not Misleading  

  1. "Investor-Owned Utility" 

 FPL argues that the term “Investor Owned Utility” is not one that the 

average voter can be expected to understand. Yet the Legislature, state agencies 

Florida’s courts and the IOUs themselves have made abundant use of the term. 

Indeed, this Court has regularly used the term to describe any one of the five 

Florida IOUs affected by the initiative. See, Gulf Power Co. v. Public Service 

Com'n, 480 So.2d 97, 98 (Fla. 1985); Florida Power & Light Co. v. Beard, 626 

So.2d 660, 661 (Fla. 1993); Tampa Elec. Co. v. Garcia, 767 So. 2d 428, 430 (Fla., 

2000)); Citizens of Fla. v. Graham, 213 So.3d 703, 719 (Fla. 2017); and City of 

Plant City v. Mayo, 337 So.2d 966, 968 (Fla. 1976). As another example, the 

State's Emergency Management Plan, which is obviously intended to be 

understandable to all Floridians, uses the term "Investor-Owned Electric Utilities" 

without further explanation. FPL's arguments and questions about its meaning are 

                                                
18 For example, in an argument before the FIEC that has reappeared in their Briefs, 
the IOUs claim that the third sentence of the summary would prohibit them from 
owning even the transmission and distribution systems because the word 
“ownership” is not included in the list of limited activities.  This argument is 
meritless for numerous reasons. But it is also misplaced at this stage, because 
where the summary fairly represents the text of the amendment, such ambiguities 
are properly addressed if and when the initiative is approved by this Court and 
passed by the voters.  



61  

particularly dissembling, given that the company uses that term to describe itself in 

its advertisement inserts to the consumers. For example, in its May 2016 FPL 

"Energy News" circular, it wrote  

Our service reliability is 44 percent better than the national average 
and the best among Florida's investor-owned utilities. We're 
continuing this forward-looking approach to improve your service 
and provide you with outstanding value. 
 

https://www.fpl.com/news/2016/energy-news-0416-rates.pdf 
 
 In a 2014 Advertisement touting its low customer bills, FPL noted in 
explaining the data:  
 

Florida IOU Average – EEI data for Florida includes the following 
investor-owned utilities: Florida Power & Light Company, Gulf 
Power Company, Duke Energy Florida and Tampa Electric 
Company. 
 

https://www.fpl.com/rates/pdf/residential-summer-2014.pdf 
 
 FPL's arguments are all the more disingenuous, coming from the largest 

investor-owned utility in the nation, owned by NextEra Energy, the largest energy 

company in the world. All of the opponents' arguments about the term ignore the 

fact that a "utility" is by its nature a firm that has monopoly ownership or operation 

of components of the traditional monopolistic energy market – generation, 

transmission and distribution.  As defined in the Business Dictionary a "utility" is a 

"large firm that owns and/or operates facilities used for generation and 

transmission or distribution of electricity to the general public." 

http://www.businessdictionary.com/definition/utility.html.  
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 The voting public will also be guided by the context in which the term is 

used in the summary and amendment.  There are only three classes of electric 

utilities in Florida – investor owned, municipally owned, and cooperative – which 

are all disclosed in the Ballot Summary. There are no other types of electric 

providers in Florida, apart from limited self-generation. All three types of 

electricity producers are utilities and all are monopolies. The central difference 

between them is their ownership, whether investor, municipal, or cooperative. The 

use of the term investor-owned should be no mystery to voters, who are 

knowledgeable about who provides them power since they only have one provider.  

If their utility is investor-owned, they know it is not a municipal utility or a 

cooperative utility, and vice versa.  Both in the summary and in the body of the 

Amendment, the term is first used to identify which persons are granted new rights, 

i.e., customers of investor-owned utilities. It is clear from the context that the term 

identifies Florida electric utilities other than municipal or cooperative electric 

utilities. After all, as the opponents repeatedly emphasized, 79% of Floridians are 

direct customers of the investor owned utilities. One energy historian has explained 

how the term originated.  Edwin Vennard, the former managing director of their 

leading trade association, the Edison Electric Institute, came up with the term at a 

time when investor-owned utilities faced risks of government competition: 

A pioneer in polling and public relations, Vennard hired George 
Gallup to discover phrases and images that would spur Americans to 
feel positively about private utilities and negatively about public 
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power.  The two discovered that the public preferred the concept of an 
“investor-owned” company rather than a "privately owned” firm. 

 
Richard Munson, From Edison to Enron: The Business of Power and What it 

Means for the Future of Electricity, p. 75 (2005).  

 FPL relies on Treating People Differently, in which the Court found that the 

undefined phrase “exempts bona fide qualifications based on sex” would "leave[ ]  

voters to guess at its meaning." 778 So.2d at 899. That decision was premised on 

the Court's recognition that the phrase “bona fide qualifications based on sex” “is a 

legal phrase and voters are not informed of its legal significance.” Id. By contrast, 

the phrase “investor-owned utility” is not a legal term – it is used but never defined 

in Florida statutes or regulations—and is instead a term of common understanding.   

 There is also no question who the investor-owned utilities are in Florida.  

Every PSC report addressing the investor owned utilities identifies the same five 

companies – FPL, FPU, Gulf, Duke, and TECO.  Running a Google search of the 

phrase “Florida investor owned utilities” brings up these five entities immediately.  

In this age, anyone who has questions about what a term means is likely to search 

online for its meaning, and will have no trouble finding it. As the Senate 

acknowledges in its brief "The Florida Public Service Commission does commonly 

refer to the following group of five electric utilities as “investor-owned:” Duke 

Energy Florida, LLC; Florida Power & Light Company; Florida Public Utilities 

Corporation; Gulf Power Company; and Tampa Electric Company." Senate Br. at 
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35.  What's more, Duke and TECO call themselves investor owned utilities in their 

briefs, as did FPL in its brief in the Solar I case, where it stated unequivocally, 

Florida Power & Light Company (“FPL”), Duke Energy Florida 
(“DEF”), Gulf Power Company (“Gulf Power”), and Tampa Electric 
Company (“Tampa Electric”) (together, the “Companies”) appear in 
opposition to the Initiative pursuant to this Court’s Scheduling Order 
dated May 21, 2015. All of these opponents are investor-owned utilities 
operating under the jurisdiction of the Florida Public Service 
Commission (“FPSC”) pursuant to Chapter 366 of the Florida Statutes. 

 
Initial Brief of Opponents Florida Power & Light Co., Duke Energy Florida, Gulf 

Power Company & Tampa Electric Company, SC 15-780 at p. 2 (filed June 10, 

2015). 

 There is no need to define a term that clearly applies to a specific and limited 

number of entities of which average Floridians, including the IOUs and their 

customers, are fully aware.  Nevertheless, FPL’s brief, perhaps feigning ignorance, 

poses several rhetorical questions that it asserts are confounding. 

 2. FPL's Questions 

  FPL asks why a customer who generates and sells electricity wouldn't 

become an IOU and thus "be prohibited from generating and selling electricity?"  

The obvious answer is that the essence of the term "utility" in the electricity 

industry is monopoly. If there is no monopoly, there is no utility. Nobody selling 

electricity in a competitive market would be a utility.  The question of whether 

IOUs could still operate or enter the market after the effective date of the 
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amendment ignores the fact that there remains a natural monopoly in the 

transmission and distribution component of the energy industry. Even after 

competition, Floridians will be customers of investor-owned utilities for the 

foreseeable future, since the investor-owned utilities will continue to provide 

transmission and distribution service.  Upon passage, all customers of the investor-

owned utilities, now and in the future, will have a choice as to their electricity 

provider. FPL also asks whether investors in a company "ousted from the market" 

can "return to the market by investing in a new company."  The text of the 

summary and the amendment make clear that it would create a fully competitive 

wholesale and retail electricity market so that customers are afforded "meaningful 

choices among a wide variety of competing electricity providers."  As long as they 

are not a utility (a monopoly) there is nothing in the amendment requiring the 

Legislature to prohibit the IOUs from forming affiliates that are free to participate 

in a free market on a level playing field.  In fact, all the Florida IOUs participate as 

sellers in electricity and/or natural gas markets in other parts of the country. FPL 

affiliates compete in other competitive energy markets throughout the nation, and 

in fact the company touts that fact, describing itself on its home page/company 

profile as "the largest energy company in the United States as measured by retail 

electricity produced and sold."19  

 3. Failure to Identify Affected Statutes 
                                                
19 https://www.fpl.com/about/company-profile.html 
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The FPSC and others also contend the ballot summary is misleading for 

failing to identify the provisions that will be repealed as a result of implementation 

of the amendment, citing Restricts Laws Related to Discrimination, 632 So. 2d at 

1021.  PSC Br. at 16; Audubon Br. at 6-7.  But the Court did not hold in that case 

that a ballot summary must identify every existing law that will be affected by an 

amendment; rather, it found the amendment defective because a voter could have 

been misled into believing that the amendment only affected existing laws, when in 

fact it would also restrict the adoption of future laws.  Id.  No similar argument 

exists here.  

The Court has repeatedly expressly rejected the contention made by 

opponents here that a summary must explain every effect upon existing laws.  See, 

e.g., Voter Control of Gambling, 215 So.3d at 1217; Advisory Op. to the Atty. Gen. 

re Local Trustees, 819 So.2d 725, 731 (Fla. 2002); Health Hazards of Second-

Hand Smoke, 814 So.2d at 419. As the Court has explained, “it would be virtually 

impossible to indicate within the word limit of the ballot summary all the 

ramifications the proposed amendment would have on [the relevant existing law].”  

Local Trustees, 819 So. 2d at 731.  So long as the ballot summary adequately states 

its chief purpose and is not misleading in this regard, it meets the requirements of 

Section 101.161.  Moreover, because any changes to existing laws depend entirely 

on what the Legislature determines in implementing the Amendment, the impact 

on specific laws could not be articulated in the summary or text in any event. 
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  4. The Complexities of Legislation  

 The Senate complains that the average voter would not understand the 

complexities involved in crafting legislation to comply with the amendment. As 

the flowers that bloom in the spring, this fact has nothing to do with the matter at 

issue.  The Court has said that it must act with extreme caution and deference in 

interfering with the citizens right to self-determination and that this process “is the 

most sanctified area in which a court can exercise power.” Pope v. Gray, 104 

So.2d at 842. Given that standard, the Court should not strike a proposed 

amendment because voters may not grasp the complexities involved in its 

implementation. "I'd like to have a free market, competition and free choice, but I 

sure don’t want the legislature to be overworked." 

 5. Existing Rights of Municipal Utilities and Electric Cooperatives 

 The cooperatives and municipal utilities generally argue that the 

Amendment is misleading in stating that nothing in it shall be construed to affect 

the existing rights of electric and municipal cooperatives and their customers.  

They claim this is misleading because (1) the amendment will prohibit the IOUs 

from generating and selling electricity and they currently have contracts with the 

IOUs to buy their electricity, (2) their customers may be left without an electricity 

provider because that matter would be left to the free market, (3) there is no 

provision in the amendment for a provider of last resort, (4) voters will be losing 

the consumer protections they now enjoy, including the consumer advocate, (5) 
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voters might be fooled into thinking they could choose the nature and source of 

their energy (6) by stating that the legislation must "protect against unwarranted 

service disconnections, unauthorized changes in electric service, and deceptive or 

unfair practices," the summary creates the misimpression that utility customers 

have no current protections and (7) cost savings and improved service objectives 

"may not be realized."  These arguments fail for a number of reasons. First, there is 

no basis for the notion that when voters are told that nothing “in this section shall 

be construed to affect the existing rights or duties” of cooperative, municipally-

owned electric utilities, or their customers, they will be misled to believe there will 

be secondary impacts whatsoever upon them.  Second, the above arguments there 

ignore the reality that in a free market, electric cooperatives and municipalities 

would be free to purchase electricity from any competitive provider, including 

from reconstituted non-monopoly affiliates of the current IOUs. Third, the 

amendment specifically acknowledges and we have every reason to believe that in 

crafting legislation, the Legislature will incorporate every measure necessary to 

address each of the above concerns and any other concerns the opponents have 

identified.  Fourth, the arguments about choice of energy sources (renewable, 

nonrenewable, coal, green, natural gas, hydraulic, etc.) ignore the fact that (a) 

consumers currently have little or no choice whatsoever in that regard and (b) true 

competition would for the first time ever in Florida actually permit consumers to 

make such choices. Finally, there is no basis for the claim that outlining protections 
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to be included in a proposed amendment creates the misimpression that there are 

no current protections. Several technical concerns opponents have raised, such as 

the issue of “providers of last resort,” are addressed in the Energy Suppliers’ brief. 

 6. The AG's Claim that "Actual Competition" will be Lost  

 Among the more mystifying arguments is the AG's claim that:  

 Without explaining that electricity generation constitutes a 
significant segment of investor-owned utilities’ businesses that 
would have to be divested, the ballot summary does not explain that 
excluding investor-owned utilities from the electricity-generating 
market would significantly alter the nature of their businesses and 
vastly shrink the electricity-generating market itself. Without “this 
clear explanation, the voters will be unaware of the valuable” 
benefit—actual competition—“which [will] be lost if the 
amendment is adopted.”   

 
AG Br. at  9. (Emphasis added). It's not clear what "actual competition" the AG is 

referring to. Virtually all Floridians live under a current regime that offers them no 

choice whatsoever. They have to take whatever service they are assigned. People 

live their whole lives as customers of massive, state-sanctioned monopolies and 

they have no say in the matter.  

 D.  The Ballot Title and Summary Do Not Mislead the Voters as to the    
       Content of the Proposed Amendment 
 
 1. The Applicable Standard 

 In assessing compliance with the second prong of the §101.161(1) test, this 

court considers whether “the ballot title and summary...mislead voters with regard 

to the actual content of the proposed amendment.” Voting Restoration Amendment, 
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215 So.3d at 1208 (emphasis added); Voter Control of Gambling, 215 So.3d at 

1216 (issue is whether the ballot title and summary “fairly represent the 

amendment’s actual text and effect”) (emphasis added).  Although the law does not 

require that a ballot summary use the same language in the text of an amendment, 

that approach helps to ensure its legal efficacy under a claim that a ballot title and 

summary are misleading. Legislative Dist. Boundaries, 2 So.3d at 185; In re 

Advisory Op. to Att’y Gen. re the Medical Liability Claimant’s Compensation 

Amendment, 880 So.2d 675, 679 (Fla. 2004) (finding compliance with section 

101.161 in part because “the summary in this amendment comes very close to 

reiterating the briefly worded amendment”). 

 2. The Summary Tracks the Language of the Amendment 

 The ballot summary in this case goes beyond the minimum requirement by 

disclosing material provisions of the Amendment in plain terms derived directly 

from the language of the Amendment itself. The language of the Summary tracks 

closely – in some places verbatim – the language of the Initiative itself. The title 

and summary take the material concepts from each subsection and outline them 

succinctly and in order in the limited space prescribed.  

 In section (a) & (b) respectively, which are the Amendment’s “Policy 

Declaration” and its clause declaring the "Rights Of Electricity Customers,” the 

Amendment states:  
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 It is the policy of the State of Florida that its wholesale and retail 
electricity markets be fully competitive so that electricity customers 
are afforded meaningful choices among a wide variety of competing 
electricity providers. 

  
 [E]very person or entity that receives electricity service from an 

investor-owned electric utility (referred to in this section as 
“electricity customers”) has the right to choose their electricity 
provider, including, but not limited to, selecting from multiple 
providers in competitive wholesale and retail electricity markets, or 
by producing electricity themselves or in association with others, and 
shall not be forced to purchase electricity from one provider. Except 
as specifically provided for below, nothing in this section shall be 
construed to limit the right of electricity customers to buy, sell, trade, 
or dispose of electricity. 

 
 Precisely mirroring this language, the title and summary state that the 

Amendment grants a “Right to Competitive Energy Market for Customers of 

Investor-Owned Utilities; Allowing Energy Choice” (Title) and that the 

Amendment “[g]rants customers of investor-owned utilities the right to choose 

their electricity provider and to generate and sell electricity.” (Summary).   

 The Amendment’s “Implementation” section provides in pertinent part that: 

 By June 1, 2023, the Legislature shall adopt complete and 
comprehensive legislation to implement this section in a manner fully 
consistent with its broad purposes and stated terms, which shall take 
effect no later than June 1, 2025, and which shall: (1) implement 
language that entitles electricity customers to purchase competitively 
priced electricity ... (2) Upon enactment of any law by the Legislature 
pursuant to this section, all statutes, regulations, or orders which 
conflict with this section shall be void.   

 
Amendment Section (c).  Closely tracking the language of the Implementation 

section, the summary states the Amendment “Requires the Legislature to adopt 
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laws providing for competitive wholesale and retail markets for electricity 

generation and supply, and consumer protections, by June 1, 2025, and repeals 

inconsistent statutes, regulations, and orders.”   

 Section (c) of the Amendment requires that the implementing legislation 

include provisions designed to “limit the activity of investor-owned electric 

utilities to the construction, operation, and repair of electrical transmission and 

distribution systems.”  The summary reiterates that directive, stating that the 

initiative “[l]imits investor owned utilities to construction, operation and repair of 

electrical transmission and distribution systems.”  

 Section (d) of the Amendment, entitled “Exceptions,” provides that 

“[n]othing in this section shall be construed to affect the existing rights or duties of 

electric cooperatives, municipally-owned electric utilities, or their customers and 

owners in any way...”   

 By making it clear in both the title and the first sentence of the summary that 

the Amendment grants “customers of investor-owned utilities” the right to choose 

their electric provider from a competitive market, the ballot language informs 

voters that the competitive energy market being created by the Amendment is for 

IOUs and their customers only.  Section (d) goes on to provide that “electric 

cooperatives and municipally-owned electric utilities may freely participate in the 

competitive wholesale electricity market and may choose, at their discretion, to 

participate in the competitive retail electricity market.” The summary informs the 



73  

voters of this, stating that “[m]unicipal and cooperative utilities may opt into 

competitive markets.”  

 The ballot summary’s inclusion of language directly from the Amendment 

distinguishes this initiative from those whose summaries have been found to have 

mischaracterized their measures by using key terms not found in the amendments 

or by containing material discrepancies.  See Medical Marijuana I, 132 So. 3d at 

805 (collecting cases that found ballot summaries to be invalid because they 

contained materially and legally significant “discrepanc[ies] between the terms 

used in the ballot summar[ies] and the text of the amendment[s].”) (citing Treating 

People Differently, 778 So.2d at 896-97 and In re Advisory Op. to the Att’y Gen. re 

Casino Authorization, Taxation & Regulation, 656 So.2d 466, 468 (Fla. 1995)). 

There are no such material discrepancies between the Amendment and the ballot 

title and summary in this case. 

 3. “Conflict” vs. “Inconsistent” 

 Opponents contend that the ballot summary is misleading because it states 

that the amendment “repeals inconsistent statutes, regulations, and orders,” 

whereas the amendment itself states that “statutes, regulations, or orders which 

conflict with this section shall be void.” Opponents are mistaken.  “Inadvertent use 

of different but clearly synonymous terms in the proposed amendment and 

summary will not render a ballot summary fatally defective where the ‘differing 

use of terminology could not reasonably mislead voters.’”  Establishing Legislative 
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District Boundaries, 2 So. 3d at 185 (citing Advisory Op. to the Atty. Gen. 

English—The Official Language of Florida, 520 So. 2d 11, 13 (Fla. 1988)).   

 In the English-Official Language case, the summary stated that the 

amendment enabled the legislature to “implement this article” by appropriate 

legislation, whereas the amendment itself gave the legislature the power to 

“enforce this section” by appropriate legislation.  520 So. 2d at 13.  The Court 

stated that “though their meanings are not precisely the same, the words 

‘implement’ and ‘enforce’ are considered synonyms.  Id. (citing Webster’s Third 

New International Dictionary).  Thus, the Court held that “the differing use of 

terminology could not reasonably mislead voters” because, as a whole, the ballot 

summary fairly reflected the chief purpose of the amendment.  Id.  So too, here, the 

words “inconsistent” and “conflicting,” interpreted in their “most usual and 

obvious meaning” as discernible by reference to the dictionary,20 both mean “not 

compatible,” and are listed as synonyms for one another. See Merriam-Webster, 

https://www.merriam-webster.com/dictionary/inconsistent and conflict (last 

visited May 22, 2019).  The question is not whether there is any slight difference 

between the terms, but rather whether the use of a different term renders the 

summary “fatally misleading.”  Establishing Legislative District Boundaries, 2 So. 

3d at 186.  Where a summary uses a term that is readily understandable to the 

                                                
20Advisory Opinion to Governor--1996 Amendment 5 (Everglades), 706 So. 2d 
278, 282 (Fla. 1997) 



75  

average voter and honors the purpose of the amendment, “the use of different 

terminology does not render the [summary] misleading.”  Id.  (rejecting challenge 

to summary based upon use of phrase “city, county, and geographical boundaries” 

instead of “political and geographical boundaries”).  

     4. The Date of Implementation 

 June 1, 2025 is when the actual markets must open up, and that is the date 

that is most relevant to voters.  The drafters chose to put the most relevant date in 

the summary because putting the second date would have cost precious words 

which would have no doubt led to other challenges based on alleged omissions. 

And summaries are not intended to recite every aspect of the amendment but “to 

provide fair notice of the content of the proposed amendment.” Advisory Op. to 

Att’y Gen. Fee on the Everglades Sugar Production, 681 So.2d 1124, 1127 (Fla. 

1996).  The Court might ask if this is the kind of discrepancy the statute was 

intended to address.  The average voter is not likely to hinge his vote on whether 

the legislature has three years or five years to effectuate the amendment. 

 5. The Amendment Grants the Right to Generate and Sell Electricity 

 Opponents argue the ballot summary misrepresents the amendment's text by 

stating that it "Grants customers of investor-owned utilities the right to choose their 

electricity provider and to generate and sell electricity."  They say the amendment 

does not affirmatively grant that right, but only states that its terms should not be 
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construed to limit that right. See e.g., FPL Br. at 25; AIF Br. at 23-26. The 

amendment grants "every person or entity that receives electricity service from an 

investor-owned electric utility...the right to choose their electricity provider," either 

from the competitive market "or by producing electricity themselves or in 

association with others," and it further provides in the next sentence that "nothing 

in this section shall be construed to limit the right of electricity customers to buy, 

sell, trade or dispose of electricity." If a customer has the right to choose its 

electricity provider from any entity other than an investor-owned utility, it follows 

that the customer has the right to choose to buy electricity from another customer 

that has been granted the right to generate electricity itself or in association with 

others. “[T]he right to choose their electricity provider” naturally includes the right 

to choose to provide it yourself, and if you can provide it, you can naturally sell it. 

The right of a customer to sell electricity is therefore necessarily implicit in both 

the summary and the body of the amendment. Moreover, no such right exists in 

Florida currently, so the language directing that a section of the Amendment shall 

not be construed to limit a right to sell electricity would be meaningless unless the 

amendment grants such a right, which it clearly does. Consider for instance how 

some of our most cherished rights are written in the federal constitution.   

First Amendment – Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the Government for a 
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redress of grievances. 

Fourth Amendment – “The right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated…” 

Compare this to the Energy Choice right: 

Except as specifically provided for below, nothing in this section 
shall be construed to limit the right of electricity customers to buy, 
sell, trade, or dispose of electricity 

 “No law shall be made,” “the right of the people…shall not be violated,” 

“nothing shall be construed to limit” – they are all written in a form that establishes 

the right at issue by default, in that they limit the potential circumscription of that 

right. The summary does not misstate the Amendment's text by telling the voter 

that the amendment grants customers the right to choose their electricity provider 

and to generate and sell electricity.  

 Given the word limitations in §101.161(1), opponents can almost always 

identify details or effects of amendments that are not stated in the title and 

summary. But this Court has repeatedly emphasized that “the title and summary 

need not explain every detail or ramification of the proposed amendment.” 

Advisory Opinion to the Att’y Gen re Limiting Cruel and Inhumane Confinement of 

Pigs during Pregnancy, 815 So.2d 597, 599 (Fla. 2002). As the Court explained in 

Voter Control of Gambling, "‘an exhaustive explanation of the interpretation and 

future possible effects of [an] amendment [is] not required’ in the ballot title and 

summary.”  215 So.3d at 1217 (quoting Treating People Differently, 778 So.2d at 
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899); see Legislative Dist. Boundaries, 2 So.3d at 186 ("[A] ballot summary need 

not (and because of the statutory word limit, often cannot) explain ‘at great and 

undue length’ the complete details of a proposed amendment, and some onus falls 

upon voters to educate themselves about the substance of the proposed 

amendment." (quoting  Treatment & Rehab, 818 at 498 (emphasis added)).   

 It’s clear from a comparison of the ballot language to the text of the 

Amendment that the Title and Summary fairly and accurately convey the content 

of the proposed amendment. 

IV. THIS COURT SHOULD REJECT CALLS TO JUDICIAL ACTIVISM  
 

A. The Duke Energy and TECO Brief  
 
 With all respect for its accomplished author, the Duke Energy and TECO 

brief reads more like a discourse on lexicography than a legal brief on the relevant 

issues.  The brief begins by chiding the Court on its judicial holdings, graciously 

allowing that "while in many ways admirable," they "could benefit from this 

Court's clarification." Duke Br. at 2. It implicitly questions the wording of the 

Constitutional provision that governs the Court's review in this case, by suggesting 

the need for "clarification of the meaning of the constitutional phrasing 'shall 

embrace but one subject and matter directly connected therewith.'" Duke Br at 2-3. 

It also takes a swipe at the Legislature by suggesting the Court should clarify the 

Constitution's language to "help legislative drafters write improved, concrete and 

comprehensible amendment proposals complying with the constitutional 
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requirement."  Duke Br. at 3. He obviously has not limited his criticism to the 

sponsor's amendment.  No doubt many an approved ballot initiative would have 

failed under such pedantic scrutiny.   

 Respectfully, the discussion on the meaning of "investor owned utility" is 

not compelling because, among other things, it ignores the history of its extensive 

use by the Florida courts, the Legislature, the PSC and the IOUs themselves to 

identify FPL, Duke Energy, TECO, and Gulf Power.  The Duke Brief also 

speculates that "If an investor-owned utility were for any reason the only electricity 

provider in an area and the legislation would forbid the utility to provide 

electricity, consumers would have no electricity to buy." Duke Br at 13. Like the 

arguments presented by other opponents, this argument misunderstands how 

competitive markets work, and ignores the fact that this initiative gives the 

Legislature the time and the authority to craft legislation that protects Florida's 

citizens from whatever perils the Legislature may foresee.   

 But his point raises a more fundamental issue. When a state-sanctioned 

monopoly is no longer mandated by the limits of technology or, as Justice Scalia 

put it, "in those areas of the industry amenable to competition, such as the segment 

that generates electric power," why wouldn’t we have faith enough in our system to 

allow the free market to operate? 554 U.S. at 536-37. Instead, the PSC and other 
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opponents spend portions of their briefs extolling the virtues of a government 

"protected monopoly" and deriding capitalist companies. PSC Br. at 821   

 Through the decades, this Court has been able to interpret Florida's 

Constitutional strictures applying its own conception of “basic English 

composition.” 

 B. The House Brief 

 The House's Brief is unorthodox to say the least. Using language no doubt 

suggested by recent comments from the Court, it urges the Court to abandon 

decades of case law and reinterpret the applicable Constitutional provision based 

on specious claims that the drafters' "original meaning" was to prohibit all 

amendments by initiative that add policy to the Constitution. Never mind that it is 

virtually impossible to envision an amendment to the Constitution that does not in 

some way address policy.  (Medical Marijuana, Felon Voting, Reduced Class Size 

Victim's Rights, etc.). Claiming Article X "has become a hodgepodge of 

'constitutional statutes,'" the House urges the Court to reject its own rulings that 

"“[t]here is no limitation on matters which can be the subject of a constitutional 

amendment in Florida” and that the Court "does not decide whether the Legislature 

                                                
21Without mentioning that IOU's compete as providers in energy markets around 
the country, the small town brief refers to providers in competitive energy markets 
as "companies whose only limitation is profit" and as "profit-driven electricity 
providers," as if "profit" and competition were evil concepts. Belle Glade Br. P. 7-
9  
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should more appropriately address the subject matter of the proposed amendment” 

House Brief at 5, 6-8 (citing Lane v. Chiles, 698 So.2d 260, 263 (Fla. 1997) and 

Amendment to Reduce Class Size, 816 So.2d 500, 582 (Fla. 2002)).  Citing no 

authority, the House tweaks its initial pronounced rule and asserts that any 

"initiative proposal exceeds the authority reserved in Article XI, section 3, if it 

would add a policy to the Constitution in an area where the Legislature already 

has the power to act."  House Br. at 9. There is nothing to support the House's 

claim that "Article XI reserves to the initiative only ... the power to propose 

alterations to a charter as an inherently organic document, such as reallocations of 

power, restructuring of aspects of government, and creation of individual rights." 

Id. at 12. Again, without authority the House argues that the initiative process 

adopted in Florida prohibits the people from amending their constitution by 

"lawmaking" or by changing state policy in any respect. Id. at 11-14.  But the very 

law review article the House most relies on states that initiatives “reserve direct 

lawmaking power to the voters.” P.K. Jameson & Marsha Hoscak, 23 Fla. St. U.L. 

Rev. at 422.  One problem with the House's novel theory is that the reservation in 

1968 limiting amendments to a single section was expanded four years later to 

allow revisions or amendments to any portion or portions of the Constitution. Not 

able to locate precedent to support its "no policy" analysis, the House concludes by 

simply lamenting that Article X “has become a resting place for a proliferation of 

one-off initiative-proposed policies.” House Brief at 33. With all respect to the 
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Legislative branch, if there is any attempt to encroach on the functions of other 

branches it is exemplified in the brief filed by House counsel, which criticizes the 

Court's rulings and suggests they be completely overhauled with new guidelines 

according to the House. 

CONCLUSION 

  The AG and other opponents impermissibly invite the Court to consider the 

number of citizens potentially receiving service from the IOUs. In its referral, for 

instance, the AG states the Amendment “will have a profound effect on Florida 

and Florida’s consumers...and would affect upwards of 17 million Floridians.” AG 

Petition at 5 n.1. But approval does not depend on the number of Floridians 

affected, else scores of constitutional amendments impacting all or most Floridians 

would never have been approved: see e.g., ban on offshore oil drilling (2018),  

changes to redistricting method (2010), marriage definition (2008), tobacco fund 

(2006), minimum wage (2004); class size (2002), ban on workplace smoking 

(2002), 2/3 vote for tax increases (1996), term limits for cabinet and legislative 

members (1992), creating Florida Lottery (1986), right to privacy (1980), corporate 

income tax (1971), limits on homestead valuations (1992), making Florida a right 

to work state (1944); prohibiting a state income tax (1926).  

 The shift to a competitive energy market is hardly a radical or profound 

concept in a capitalist nation founded and built on the free enterprise system. Of 

course, the IOUs will do all they can to resist any effort that would threaten their 
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monopoly.  And that is precisely why the only means of achieving a free market 

for electricity in Florida is by citizen initiative.  

 As the Court has made clear, the issue is not whether the opponents or the 

Court agree with the proposal but whether the title and summary fairly state what 

the amendment provides. Fairness Initiative, 880 So.2d at 633 (Court does "not 

consider or address the merits or wisdom of the proposed amendment" and must 

"act with extreme care, caution, and restraint before it removes a [proposed] 

constitutional amendment from the vote of the people.").   

 Because the Amendment satisfies the single-subject requirement and its title 

and summary fairly state and do not mislead the voters as to the Amendment’s 

terms and purposes, the sponsor respectfully urges the Court to approve the 

measure for placement on the ballot.  

      Respectfully submitted, 
      Kenneth W. Sukhia 

Kenneth W. Sukhia 
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