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Statement of Interests 

Duke Energy Florida, LLC, and Tampa Electric Company are vertically 

integrated, investor-owned electric utilities that own, operate, and maintain 

electric generation, transmission, and distribution facilities and use them to 

provide electric service to approximately 1.8 million and 750,000 retail 

customers in Florida, respectively. They also buy and sell electricity on a 

wholesale basis from and to other electric utilities in Florida. Both companies 

are regulated as public utilities by the Florida Public Service Commission 

under Chapter 366, Florida Statutes. 

Writing on behalf of Tampa Electric and Duke Energy, the undersigned 

counsel is a legal lexicographer, a grammarian, and the coauthor of a leading 

treatise on legal interpretation. He occasionally appears as an advocate in 

cases in which the correct textual interpretation is a matter of great 

importance. 

Since the mid-1990s, he has been the editor in chief of Black’s Law 

Dictionary, with primary responsibility for the 7th through the 11th editions 

(the 11th is forthcoming in June 2019). He is the coauthor, with the late 

Justice Antonin Scalia, of Reading Law: The Interpretation of Legal Texts 

(2012), which is among the most widely cited treatises in American law. 

Among his other books are Garner’s Dictionary of Legal Usage (3d ed. 
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2011), Garner’s Modern English Usage (4th ed. 2016), and The Chicago 

Guide to Grammar, Usage, and Punctuation (2016). He is the author of the 

grammar and usage chapter of The Chicago Manual of Style (17th ed. 2017). 

He is also a leader in the plain-English movement and the author of 

Legal Writing in Plain English (2d ed. 2013). His book Guidelines for 

Drafting and Editing Legislation (2017), sponsored by the Uniform Law 

Commission, addresses subjects germane to this matter. Much of his 

professional career has been devoted to advocating that legislatures enact 

laws that the general public has a decent chance of understanding. The same 

holds for executive agencies that draft regulations. 

The undersigned counsel files this brief on behalf of Tampa Electric 

Company and Duke Energy Florida, LLC. 

Statement of the Case and of the Facts 

 On March 1, 2019, the Florida Attorney General filed a petition with 

this Court seeking an advisory opinion as to the validity of a citizens’ 

initiative petition titled “Right to Competitive Energy Market for Customers 

of Investor-Owned Utilities; Allowing Energy Choice.” Under Article V, 

Section 3(b)(10) of the Florida Constitution, this Court has jurisdiction to 

provide such an opinion. The full text of the proposed amendment to Florida’s 

Constitution is set forth in the Attorney General’s petition. The Attorney 
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General has also asked this Court for an advisory opinion about the Financial 

Impact Statement for the proposed amendment prepared by the Financial 

Impact Estimating Conference.  

 On March 28, 2019, this Court issued an order consolidating the two 

cases for all purposes and establishing a briefing schedule. Duke Energy 

Florida, LLC, and Tampa Electric Company submit this brief as interested 

parties opposed to the proposed amendment. 

Summary of the Argument 

 The proposed amendment contains a constitutionally impermissible 

multiplicity of subjects. (A. 009-011).  Although the drafters of the 

amendment purport to have a single subject—electrical-utility reform—that 

broad topic itself embraces many more specific subjects. This Court should 

clarify the meaning of the constitutional phrasing “shall embrace but one 

subject and matter directly connected therewith” by defining “subject” at the 

lowest level of abstraction. Here, the proponents’ rhetoric about the 

amendment’s subject dwells in the realm of vague propositions such as 

“promoting choice” among Floridians. The danger with such abstract 

generality is that voters won’t have a concrete understanding of what they’re 

voting for or against. Additionally, the proposed amendment contains 
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imprecise and sometimes contradictory terms that make it incoherent to those 

who might vote on it.  

A voter initiative, in terms of basic English composition, should meet 

the standard of a clear thesis statement. To meet this standard, a voter 

initiative should be focused and concrete enough that voters of average 

intelligence will understand its single purpose and its practical effect in one 

reading. The challenged amendment here has a loose agglomeration of 

purposes and effects. Its multivariate and far-flung purposes don’t state a clear 

thesis—and they certainly don’t meet this Court’s requirement of a “logical 

and natural oneness of purpose.”  This Court should invoke its clear 

precedents against logrolling.  

Finally, the challenged amendment does not provide fair notice of its 

real meaning. For example, it purports to abrogate some unspecified number 

of existing laws. It also lacks concrete definitions for key terms such as 

investor-owned utilities, investor, and owner.  

Given each of these serious deficiencies, this Court should strike the 

challenged amendment from the ballots.  
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Argument  

I. This Court should clarify the meaning of the Florida Constitution’s 

single-subject restriction. 

While in many ways admirable, Florida judicial holdings on the single-

subject restriction could benefit from this Court’s clarification of the meaning 

of the constitutional phrasing “shall embrace but one subject and matter 

directly connected therewith.”
1
 Such guidance would help legislative drafters 

write improved, concrete, and comprehensible amendment proposals 

complying with the constitutional requirement. 

Although the drafters of the amendment challenged here purport to 

have a single subject—electrical-utility reform—that broad topic itself 

embraces many more specific subjects. 

A. “Subject” should be defined at the lowest level of abstraction to 

avoid multiplicity of subjects within proposed amendments. 

In Reading Law, Justice Scalia and I note some of the problems with 

undue abstraction: 

Any provision of law or of private ordering can be said to 

have a number of purposes, which can be placed on a ladder of 

abstraction. A law against pickpocketing, for example, has as 

its narrowest purpose the prevention of theft from the person; 

                                           

1. Art. XI, § 3, Fla. Const. 
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and then, in ascending order of generality, the protection of 

private property; the preservation of a system of private 

ownership; the encouragement of productive activity by 

enabling producers to enjoy the fruits of their labor; and, 

finally, the furtherance of the common good.
2
 

A similar ladder might describe the purposes of the challenged amendment. 

Here’s the ladder in reverse order, from abstract to concrete: (1) to promote 

the common good; (2) to reform public law in Florida; (3) to enhance 

competition in Florida; (4) to overhaul utilities law in Florida; (5) to replace 

current utilities law in Florida, prohibiting current utility-providers from 

continuing their business and somehow creating a new structure that gives 

Floridians a choice of providers while also allowing Floridians to create their 

own electricity. (A. 008)
3
 Even level 5 is vague: nobody could say with any 

precision how such reforms would apply to the myriad individuals and 

entities that might be encompassed within the phrase investor-owned 

utilities—not to mention the confusion that would result from a provision that 

fails to specify whether it applies to entities that do not yet exist. 

                                           

2. Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of 

Legal Texts 18–19 (2012). 

3.  The designation (A. __) will be used to refer to the Appendix filed with 

the Initial Brief. 
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As nearly as ordinary readers can tell from the text of the challenged 

amendment, its proponents’ rhetoric dwells in the realm of levels 3 and 4, 

with vague propositions such as “promoting choice” among Floridians. The 

danger with such abstract generality is that voters won’t have a concrete 

understanding of what they’re voting for or against. Proposals phrased at such 

a high level of abstraction cannot fairly be said to “embrace but one subject 

and matter directly connected therewith.” The greater the level of abstraction, 

the greater the number of subjects inherent in a proposal. That the challenged 

amendment refers to its own “broad purposes” is consistent with its relatively 

high level of abstraction involving more than one subject. 

The text of the challenged amendment is difficult to parse. The 

language or by producing electricity themselves or in association with others 

is fragmentary language that doesn’t make sense. The phrase by producing is 

not grammatically linked to every person or entity that receives electricity 

service from an investor-owned electric utility. If it could be linked, then it 

would create a separate right. Hence customers would gain two rights: one to 

choose among multiple providers and the other to reject them all and generate 

their own electricity for their own use. 
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There is also an extratextual problem with and shall not be forced to 

purchase electricity from one provider. What if only one provider serves a 

particular market? What then? 

In short, the challenged amendment contains a constitutionally 

impermissible multiplicity of subjects. But even if multiple subjects were 

permitted, the amendment contains imprecise and sometimes contradictory 

terms that make it incoherent to those who might vote on it. 

B. A voter initiative, in terms of basic English composition, should 

meet the standard of a clear thesis statement. 

The single-subject restriction is closely analogous to well-established 

requirements for a unified thesis statement. Anyone who has taken English 

101 knows that a competent composition must support a unified thesis—

preferably one that can be stated in a single sentence. College coursebooks are 

chock-full of admonitions about how to focus one’s writing to have a unified 

treatment of a subject. The following small sampling hardly scratches the 

surface. It could be expanded with dozens of similar statements about clear 

thinking: 

 1951: “Insist on putting in too many [ideas], and you may ensure 

that none will get off the page and into the reader’s mind. Force 

yourself to select the most important—one main idea . . . .” Norman 

G. Shidle, Clear Writing for Easy Reading 19 (1951). 
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 1980: “A thesis is the central idea of your paper, the main point that 

your paper explains or upholds, in the form of a sentence.” Louis E. 

Glorfeld et al., A Concise Guide for Writers 182 (5th ed. 1980). 

 1990: “A good thesis . . . can usually be stated in one complete 

sentence. . . . A good thesis is limited; that is, the idea must be one 

that can be clearly explained, supported, and illustrated in the space 

called for.” David Skwire et al., Student’s Book of College English 

22 (5th ed. 1990). 

 1994: “In order for a piece of writing to be readily understood by a 

reader, it must be unified and coherent. That is to say, every item, 

every thought must be relevant to the primary thesis and all these 

items must be logically related to each other.” Harry Teitelbaum, 

How to Write a Thesis: A Guide to the Research Paper 43 (1994). 

 1997: “If your essay falls apart, it probably has no primary idea, no 

thesis, to hold it together.” Sheridan Baker, The Practical Stylist 17 

(8th ed. 1997). 

 2001: “You must delimit your subject and your theme.” Ayn Rand, 

The Art of Nonfiction 8 (2001). 

 2003: “Avoid stating your thesis in vague, general, or sweeping 

terms. Broad statements make it difficult for readers to grasp your 

essay’s point. Moreover, if you start with a broad thesis, you’re 

saddled with the impossible task of trying to develop a book-length 

idea with an essay that runs only several pages.” Judith Nadell, The 

Longman Writer: Rhetoric, Reader, Handbook 42 (2003). 

 2004: “A writer who does not focus on one and only one question at 

issue risks producing a disorganized essay, one that is difficult to 

follow because the readers will not be sure they understand the point 

the writer is arguing.” Sheila Cooper & Rosemary Patton, Writing 

Logically, Thinking Critically 88 (4th ed. 2004). 

 2005: “Your main argument should be brief and crisp. No matter 

how complicated and subtle your overall paper, your argument 
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should be expressed in clear, pointed language. A reader should be 

able to say, ‘I agree with that’ or ‘That just can’t be right!’ To frame 

an argument like this requires some serious thinking to boil down 

your views and some intellectual bravery to state them directly, 

without weasel words.” Charles Lipson, How to Write a BA Thesis 

111 (2005). 

 2007: “It’s worth taking the time to work this [thesis] statement out 

carefully. Use a complete sentence to express it, and above all make 

sure it is restricted, unified, and precise.” Margot Northey, Making 

Sense: A Student’s Guide to Research and Writing 13 (5th ed. 2007). 

 2009: “Try to narrow your topic by focusing on an aspect of the 

subject or an approach to it. A student initially interested in the 

general subject of ‘violence in the media’ might decide, after careful 

thought and reading, to write on ‘the effects of cartoon violence on 

preschool children.’ Likewise, an interest in architecture could lead 

to a focus on the design and construction of domes, which could in 

turn be narrowed to a comparison between the ancient Roman dome 

and the modern geodesic dome.” MLA Handbook for Writers of 

Research Papers 6–7 (7th ed. 2009). 

Again, that’s a mere sampling. The advice is consistent. And again, anybody 

who has taken English 101 has heard such admonitions. 

While the analogy of thesis statement to “single subject” isn’t a perfect 

one, it’s a useful one. To comply with the single-subject restriction, in 

textualist terms (requiring a concrete and not an abstract manifestation), a 

voter initiative should be focused and concrete enough that voters of average 

intelligence will understand its single purpose and its practical effect in one 

reading. If an initiative doesn’t pass that test, it shouldn’t appear on a ballot. 
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Another way to determine whether a proposed amendment “embrace[s] 

but one subject and matter directly connected therewith” would be to assess 

whether any part of the proposal could stand alone as a constitutional 

amendment in its own right. If so, this Court might well conclude that the 

proposal violates the single-subject restriction. 

C. The challenged amendment does not meet the standard of a 

clear thesis statement. 

The challenged amendment has a loose agglomeration of purposes and 

effects. Normally, a textualist takes no account of consequences.
4
 But textual 

consequences are different and permissible considerations.
5
 So are text-

derived purposes.
6
 

To understand whether the challenged amendment covers a single 

subject or multiplicitous subjects, a textualist Court must look at purposes and 

consequences. Here there are many: (1) to establish competitive markets for 

                                           

4. Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of 

Legal Texts 22 (2012). 

5. Id. at 352. 

6. Id. at 56 (“First, the purpose must be derived from the text, not from 

extrinsic sources such as legislative history or an assumption about the 

drafter’s desires. Second, the purpose must be defined precisely, and not 

in a fashion that smuggles in the answer to the question before the 

decision-maker.”). 
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electricity; (2) to prohibit existing providers of electricity from participating 

in those markets; (3) to divest all “investor-owned utilities” of their assets that 

generate, transmit, and distribute electricity; (4) to establish a constitutional 

right for electricity customers to produce their own electricity and to join 

collectives for this purpose; (5) to void some unknown number of Florida 

statutes that might interfere with these broad purposes; (6) to eliminate the 

Florida Public Service Commission’s electric-utility ratemaking authority; 

(7) to eliminate this Court’s jurisdiction to review all investor-owned utility 

ratemaking; (8) to create a new legal claim by which any Florida citizen could 

obtain a judicial order to compel the legislature to enact statutes to effectuate 

the “broad purposes and stated terms” of the challenged amendment. 

These multivariate and far-flung purposes don’t state a clear thesis—

and they certainly don’t meet this Court’s requirement of a “logical and 

natural oneness of purpose.”
7
 The challenged amendment also fails the 

separability test suggested above: properly drafted, a proposal to create a 

constitutional right to generate one’s own electricity—just one of the eight 

purposes listed—could seemingly stand alone as an amendment by citizen 

                                           

7. Advis. Op. to the Att’y Gen. re Voting Rest. Amend., 215 So. 3d 1202, 

1206 (Fla. 2017). 
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initiative. If so, then the other rights and purposes contained in the challenged 

amendment would cause it to violate the single-subject restriction. 

This Court has often treated this type of multiplicity as impermissible 

“logrolling.”
8
 Black’s Law Dictionary defines logrolling as: 

The legislative practice of including several propositions in 

one measure or proposed constitutional amendment so that the 

legislature or voters will pass all of them, even though these 

propositions might not have passed if they had been submitted 

separately. ● Many state constitutions have single-subject 

clauses that prohibit this practice.
9
 

Given the many disparate purposes and effects of the challenged 

amendment—as discussed throughout this brief—this Court should invoke its 

clear precedents against logrolling. 

II. The challenged amendment does not provide fair notice of its real 

meaning. 

A fundamental tenet of legislative drafting is that the text must disclose 

a discernible meaning: “It is hard to put a price tag on badly constructed 

legislation. How can we measure the cost of litigating the uncertainties of 

meaning that are brought about by language that is ambiguous or needlessly 

                                           

8. See, e.g., Advis. Op. to the Att’y Gen. re Indep. Nonpartisan Comm’n to 

Apportion Legis. & Cong. Dists. Which Replaces App. by Leg., 926 So. 2d 

1218, 1224 (Fla. 2006). 

9. Black’s Law Dictionary 1129 (Bryan A. Garner ed., 11th ed. 2019). 
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vague?”
10

 In the absence of textual meaning, judging becomes an impossible 

task, and the judges end up being put in the position of lawmakers. 

Voters trying to discern the chief purpose of a poorly drafted 

amendment with an unintelligible meaning, such as the challenged 

amendment here, face an impossible task. The Florida Constitution protects 

voters by prohibiting the proponents of such an amendment from placing it on 

the ballot. 

The challenged amendment purports to abrogate some unspecified 

number of existing laws—how many might not be known for many years and 

only after many lawsuits. It throws out Florida’s current utilities law without 

replacing it with anything more concrete than saying that all people can 

generate their own power and that everyone has standing to sue for court-

imposed injunctions requiring the legislature to enact new laws to effectuate 

the challenged amendment’s broad but vague purposes. Even the most 

                                           

10. Leon Jaworski, “The American Bar Association’s Concern with 

Legislative Drafting,” in Professionalizing Legislative Drafting—The 

Federal Experience 3, 5 (Reed Dickerson ed., 1973). Cf. Rt. Hon. Lord 

Oliver of Aylmerton, A Judicial View of Modern Legislation, 14 Statute L. 

Rev. 1, 2 (1993) (“Edmund Burke observed that bad laws are the worst 

form of tyranny. But equally, well-intentioned laws that are badly drafted 

or not readily accessible are also a form of tyranny.”). 
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intelligent, highly educated voters would have little idea what they’re voting 

on or precisely what its result would be. 

One fair-notice problem is the lack of concrete definitions for key 

terms. The primary example is the vague phrase investor-owned utilities. If a 

lexicographer has trouble discerning its meaning, then the average voter is 

sure to. An investor is either “a buyer of a security or other property who 

seeks to profit from it without exhausting the principal”
11

 or “a person who 

spends money with an expectation of earning a profit.”
12

 Owner means 

“someone who has the right to possess, use, and convey something; a person 

in whom one or more interests are vested.”
13

 Neither term applies exclusively 

to private or public persons or entities. 

The uncertainty about this phrase is no small matter. Depending on the 

definition, if an individual person or entity generated electricity for its own 

use, it could not sell any electricity to another—not even a facility or 

affiliate—because it would then be paid for the electricity, which would be 

income or profit. 

                                           

11. Black’s Law Dictionary at 990. 

12. Id. 

13. Id. at 1331. 
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If an investor-owned utility were for any reason the only electricity 

provider in an area and the legislation would forbid the utility to provide 

electricity, consumers would have no electricity to buy. 

This absurdity is unfathomable: not everyone will be able to afford or 

want to generate their own electricity. And if there were only one other 

electricity provider, competition would be eliminated and consumers would 

have no choice about what provider to “choose.” That would violate the 

provision that consumers “shall not be forced to purchase electricity from one 

provider.” 

The self-contradictory nature of the challenged amendment is easy to 

see. It appears even in the first paragraph. On the one hand, it proposes to 

enhance Floridians’ choices. But the means by which it proposes to do this is 

to eliminate all Floridians’ current choices—whether or not they are happy 

with their current choice. The challenged amendment is a kind of legislative 

oxymoron. 

If the amendment were allowed to come before voters, the first 

paragraph would receive their closest attention. And in just that paragraph, 

they would already be stumped. 
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III. The challenged amendment incorrectly uses shall in the sense of 

“may” or “will” six times out of ten. 

Even if the challenged amendment didn’t suffer from lack of focus, 

lack of fair notice, and self-contradiction, it has one other serious demerit that 

makes it confusing to voters: it uses shall ten times—three times in a 

mandatory sense, three times as a mere future-tense modal verb, and four 

times in a permissive sense (negating permission, not negating a duty). In its 

strict sense, shall should impose a requirement. It should mean “has a duty to” 

or “is required to.” It shouldn’t be replaceable with “is permitted to” or “will.” 

But that’s how the majority of the challenged amendment’s shalls are 

used. To the average voter, this confusing verb—which is alien-sounding to 

speakers of American English—further detracts from the fair-notice 

requirement. 

Conclusion 

In sum, the challenged amendment has serious deficiencies that make it 

fall short of the standards of what the Florida Constitution allows to be put 

before Florida voters. I encourage the Court to adhere unflinchingly to its 

standards and to strike this chaos-inducing initiative from the ballots. 
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