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STATEMENT OF IDENTITY AND INTEREST 

Florida Association of Realtors, Inc., d/b/a Florida Realtors (hereafter 

“Florida Realtors”) is Florida’s largest trade association, with over 187,000 real 

estate professionals as members.  Florida Realtors carefully monitors legal 

developments for their potential impact on Florida’s real estate industry. 

Where a proposed change in Florida law may affect property values and the 

costs associated with owning real property in Florida, including utility costs and ad 

valorem taxes, Florida Realtors can offer its expertise to promote a positive 

environment for the sale of real property.  As demonstrated in this brief, the 

proposed constitutional amendment titled “Right to Competitive Energy Market for 

Customers of Investor-Owned Utilities; Allowing Energy Choice” presents 

significant uncertainties regarding its impact on these areas, and it does so through 

ballot language that violates Florida law.  Accordingly, Florida Realtors submits 

this brief in opposition to the proposed amendment. 

STATEMENT OF THE CASE AND FACTS 

Citizens for Energy Choices has sponsored a citizens initiative petition (the 

“Proposed Amendment”) to amend the Florida Constitution by adding a new 

section to article X.  The Proposed Amendment’s ballot title is “Right to 

Competitive Energy Market for Customers of Investor-Owned Utilities; Allowing 

Energy Choice.”  Its ballot summary states: 
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Grants customers of investor-owned utilities the right to choose their 

electricity provider and to generate and sell electricity.  Requires the 

Legislature to adopt laws providing for competitive wholesale and 

retail markets for electricity generation and supply, and consumer 

protections, by June 1, 2025, and repeals inconsistent statutes, 

regulations, and orders.  Limits investor-owned utilities to 

construction, operation, and repair of electrical transmission and 

distribution systems.  Municipal and cooperative utilities may opt into 

competitive markets. 

 

 In accordance with her constitutional and statutory duties, the Attorney 

General of Florida has petitioned this Court for an advisory opinion as to the 

validity of the Proposed Amendment under article XI, section 3, of the Florida 

Constitution, and section 101.161, Florida Statutes.  The Proposed Amendment’s 

full text is contained in the Attorney General’s March 1, 2019 letter. 

 The Attorney General has similarly petitioned the Court for an advisory 

opinion on whether the statement regarding the Proposed Amendment prepared by 

the Financial Impact Estimating Conference (the “FIEC”) is in accordance with 

section 100.371, Florida Statutes.  The FIEC statement is attached to the Attorney 

General’s March 27, 2019 letter. 

According to the FIEC, it cannot be determined whether electricity costs will 

be increased or reduced by passage of the Proposed Amendment.  See FIEC 

Statement at 12.  It can be determined, however, that counties and municipalities 

across the state will lose revenue sources, certainly from lost franchise fees from 

investor-owned utilities and possibly from lower property valuations for property 
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currently owned by investor-owned utilities.  See id. at 14-15.  The FIEC does not 

speculate on whether such losses would be made up by other means of raising 

revenue, such as by raising ad valorem taxes on real property owners. 

 The Court has consolidated the proceedings for each petition and requested 

that opponents file their briefs on or before April 18, 2019.  Florida Realtors 

accordingly files this brief in opposition to the Proposed Amendment. 

SUMMARY OF ARGUMENT 

 Point A.  From its title and the opening words of its ballot summary, the 

Proposed Amendment touts a “right to choose” for Florida citizens, indicating that 

its passage will provide Florida citizens with a “choice” among competitors for the 

provision of electricity.  In fact, however, the Proposed Amendment actually 

serves the dual purposes of (1) requiring that a marketplace of electricity providers 

be established and (2) prohibiting the investor-owned utilities that presently 

generate electricity for over 90 percent of Florida households from continuing to 

perform that historic role and participating in the new marketplace.  Creating a 

consumer’s “right to choose” among electricity providers and prohibiting Florida’s 

major existing electricity producers from participating in the new marketplace are 

two distinct subjects that have been improperly logrolled into a single proposed 

amendment. 
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The multiplicity of subjects presented by the Proposed Amendment is also 

seen in how the amendment substantially alters or performs the functions of 

multiple branches of government.  The Proposed Amendment forces the 

Legislature to craft an entirely new legislative scheme for energy production, 

abandons the comprehensive administrative scheme adopted by the Public Service 

Commission with respect to electric utilities, and selects a particular form of 

electricity producer to exclude from participation in the new market for electricity 

producers: investor-owned utilities.  The Proposed Amendment also grants any 

Florida citizen standing to seek judicial relief that forces the Legislature to comply 

with the amendment’s language.  Such effects on multiple branches of government 

also render the Proposed Amendment invalid under Article XI, section 3, of the 

Florida Constitution. 

 Point B.  The Proposed Amendment is a wolf that comes as a sheep, as the 

Proposed Amendment’s title and ballot summary will mislead voters regarding the 

Proposed Amendment and its effects.  Whereas the title and summary suggest that 

the current market for electricity provision will expand, the market will in fact 

contract in at least one extraordinary manner: most Floridians’ current source of 

electricity—their region’s investor-owned utility—will be excluded from the 

marketplace of electricity producers, and investor-owned utilities will in effect be 

required to divest themselves of all power generation facilities. 
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Simply put, if you like your current electricity producer, you cannot keep it, 

but neither the title nor the ballot summary informs voters of that fundamental 

change, which is by no means the “choice” that reasonable voters would expect 

from the Proposed Amendment’s title and summary.  The uncertainties that would 

follow the Proposed Amendment’s approval could have significant impacts on 

property markets, local taxing districts, and, of course, utility costs.  Florida voters 

should not be misled into voting for fundamental changes to the state’s energy 

system, and risking significant consequences, on a false promise of “choice.” 

ARGUMENT 

The Proposed Amendment Should Be Denied Placement On 

The Ballot. 

 

 When the Court renders an advisory opinion regarding a proposed 

constitutional amendment arising through the citizen initiative process, the Court 

addresses two issues.  It examines: (1) whether the proposed amendment satisfies 

the single-subject requirement of article XI, section 3, of the Florida Constitution, 

and (2) whether the proposed amendment’s ballot title and summary satisfy the 

clarity requirements of section 101.161, Florida Statutes.  Advisory Op. to the Att’y 

Gen. re: Voting Restoration Amendment, 215 So. 3d 1202, 1205 (Fla. 2017). 

 Standard of Review 

In conducting such reviews, the Court has expressed reluctance to interfere 

with citizens’ right of self-determination to formulate their own organic law.  
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Advisory Op. to Att’y Gen. re Rights of Electricity Consumers Regarding Solar 

Energy Choice, 188 So. 3d 822, 827 (Fla. 2016).  Nonetheless, the Court will not 

approve a proposed amendment where it is “clearly and conclusively defective.”  

Id. (quoting Askew v. Firestone, 421 So. 2d 151, 156 (Fla. 1982)). 

 The Proposed Amendment at issue here fails under both inquiries.  It is 

clearly and conclusively defective. 

 A. The Proposed Amendment Impermissibly Addresses Multiple 

Subjects. 
 

 Article XI, section 3, of the Florida Constitution requires that a proposed 

citizen initiative amendment “shall embrace but one subject and matter directly 

connected therewith.”  Art. XI, § 3, Fla. Const.  In evaluating whether a proposed 

amendment satisfies this requirement, the Court determines whether the proposal 

“has a logical and natural oneness of purpose.”  Advisory Op. to the Att’y Gen. re: 

Voting Restoration Amendment, 215 So. 3d at 1206 (quoting Advisory Op. to Att’y 

Gen. re Use of Marijuana for Debilitating Med. Conditions, 181 So. 3d 471, 476 

(Fla. 2015)). 

 The single-subject requirement is a “rule of restraint” that was “designed to 

protect Florida’s organic law from “precipitous and cataclysmic change.”  Advisory 

Op. to Att’y Gen. re Limits or Prevents Barriers to Local Solar Electricity Supply, 

177 So. 3d 235, 242 (Fla. 2015).  It was “placed in the constitution by the people to 

allow the citizens, by initiative petition, to propose and vote on singular changes in 
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the functions of our governmental structure.”  In re Advisory Op. to the Att’y Gen. 

re Fla. Minimum Wage, 880 So. 2d 636, 639 (Fla. 2004) (quoting Advisory Op. to 

Att’y Gen. re Prohibiting Public Funding of Political Candidates’ Campaigns, 693 

So. 2d 972, 975 (Fla. 1997)) (emphasis added). 

The single-subject requirement applies to the citizen initiative method of 

amending the Florida Constitution, and not to other methods, because the citizen 

initiative process does not afford the same opportunity for public hearing and 

debate that accompanies other constitutional proposal and drafting processes.  

Advisory Op. to the Att’y Gen. re: Voting Restoration Amendment, 215 So. 3d 

1202, 1206 (Fla. 2017).  The requirement prevents an amendment from 

(1) engaging in “logrolling” or (2) “substantially altering or performing the 

functions of multiple aspects of government.”  Id. (quoting Advisory Op. to Att’y 

Gen. re Fla. Transp. Initiative for Statewide High Speed Monorail, Fixed 

Guideway or Magnetic Levitation Sys., 769 So. 2d 367, 369 (Fla. 2000)). 

 The Proposed Amendment in this case lacks “a logical and natural oneness 

of purpose.”  To the contrary, it engages in logrolling, “whereby an amendment is 

proposed which contains unrelated provisions, some of which electors might wish 

to support, in order to get an otherwise disfavored provision passed.”  Id. (quoting 

Advisory Op. to Att’y Gen. re Rights of Electricity Consumers Regarding Solar 

Energy Choice, 188 So. 3d 822, 827-28 (Fla. 2016)). 
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Specifically, the Proposed Amendment combines a requirement that 

electricity consumers be given a “right to choose” an electricity provider, which 

voters might wish to support, with a prohibition that excludes from the marketplace 

of electricity producers the investor-owned utilities that currently supply most 

Florida households with electricity, which voters might not wish to support.  

Indeed, according to reasonable estimates, as of 2017, investor-owned utilities 

generated and provided power to over 90 percent of Florida households.  See 

Florida Public Service Commission, 2018 Facts & Figures of the Florida Utility 

Industry, available at http://www.psc.state.fl.us/files/pdf/publications/reports/ 

general/factsandfigures/may%202018.pdf, at 4 (showing that, as of 2017, Florida’s 

investor-owned utilities other than Florida Public Utilities Corporation provided 

electricity to 6,913,250 residential households); id. at 10 (showing that, as of 2017, 

all investor-owned utilities except Florida Public Utilities Corporation generated 

their own power); U.S. Census Bureau, QuickFacts Florida, available at 

https://www.census.gov/quickfacts/fact/table/fl/PST045217 (showing that, as of 

2013-2017, Florida was estimated to have 7,510,882 households). 

Giving Florida electric customers a right to choose electricity providers is a 

single subject that is not directly connected with prohibiting investor-owned 

utilities from generating electricity.  Rather, the two concerns are separate subjects 
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and should be treated as such for purposes of amending the state constitution.  

They should not be logrolled into a single proposal. 

The multiplicity of subjects contained in the Proposed Amendment is also 

seen by examining how it substantially alters or performs the functions of multiple 

branches of government.  Electric power is a fundamental need of our society, and 

the Legislature has adopted a comprehensive regulatory system with regard to its 

provision, accounting for the generation and sale of electricity through investor-

owned electric companies, municipal electric utilities, and rural electric 

cooperatives.  See Ch. 366, Fla. Stat. 

The Legislature has also created the Public Service Commission, see 

Ch. 350, Fla. Stat., and given that commission extensive authority to regulate 

electric utilities in Florida and implement the Legislature’s policies of ensuring 

reliability, integrity, access, safety, and reasonable rates, see, e.g., §§ 366.04(2), 

(4)-(6), 366.041, 366.05.  The Public Services Commission is in some respects an 

arm of the Legislature, see § 350.001, Fla. Stat. (“The Florida Public Service 

Commission has been and shall continue to be an arm of the legislative branch of 

government.”), but in other respects it possesses both executive and quasi-judicial 

functions, see Southern Alliance for Clean Energy v. Graham, 113 So. 3d 742, 748 

n.3 (Fla. 2013). 
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The Proposed Amendment sets a constitutional objective of giving 

electricity customers the right to purchase competitively priced electricity and 

requires the Legislature until June 1, 2023, to adopt “complete and comprehensive 

legislation” to implement the Proposed Amendment.  Prop. Am. ¶ (c).  Once the 

Legislature does so, the Proposed Amendment’s language then expressly voids the 

present regulatory system, including statutes and administrative regulations, to the 

extent they are inconsistent with the new constitutional language.  Id. ¶ (c)(2). 

The Proposed Amendment also requires the Legislature to establish “an 

independent market monitor to ensure the competitiveness of the wholesale and 

retail electric markets.”  Id. ¶ (c)(1)(v).  It is unclear whether such a role would be 

undertaken by a reformed Public Services Commission as it would exist under the 

new scheme or by some other entity that, at present, does not yet exist. 

At the same time, the Proposed Amendment selects a particular form of 

electricity producer to be excluded from participation in the new, otherwise 

competitive market for electricity producers: investor-owned utilities.  They have 

long generated most of the electricity used in this state, but under the Proposed 

Amendment they will be excluded from generating electricity and selling it, 

including to municipally-owned utilities that are supposedly intended to be 

unaffected by the Proposed Amendment.  See Prop. Am. ¶ (d) (“Nothing in this 

section shall be construed to affect the existing rights or duties of electric 
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cooperatives, municipally-owned electric utilities, or their customers and owners in 

any way, except that electric cooperatives and municipally-owned electric utilities 

may freely participate in the competitive wholesale electricity market and may 

choose, at their discretion, to participate in the competitive retail electricity 

market.”).  What will generate electric power in place of investor-owned utilities is 

unstated and unclear. 

Finally, should the Legislature not adopt a new regulatory scheme as the 

Proposed Amendment requires, the new constitutional section grants standing to 

any Florida citizen “to seek judicial relief to compel the Legislature to comply with 

its constitutional duty to enact such legislation under this section.”  Prop. Am. 

¶ (e).  This language appears intended to embroil the judicial branch in the work of 

the Legislature, although it is unclear at this point whether the intent is to require 

such involvement despite political question and separation of powers concerns.  

See generally Citizens for Strong Schools, Inc. v. Florida State Bd. of Ed., 262 So. 

3d 127, 135-43 (Fla. 2019) (rejecting efforts to require the judiciary to inject itself 

into education policy-making and oversight through litigation to enforce the state’s 

constitutional obligation to make adequate provision for all children’s education). 

In these ways, the Proposed Amendment substantially alters the functions of 

multiple governmental branches and seeks to bring about the sort of “precipitous 

and cataclysmic change” that the single-subject requirement is meant to avoid.  For 
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this additional reason, the Proposed Amendment violates the single-subject 

requirement.  See, e.g., Advisory Op. to the Att’y Gen. re Amendment to Bar 

Government from Treating People Differently Based on Race in Public Education, 

778 So. 2d 888, 895-96 (Fla. 2000) (holding proposed amendment violated single-

subject requirement based on its effects across multiple branches of government); 

Evans v. Firestone, 457 So. 2d 1351, 1354 (Fla. 1984) (same). 

 B. The Proposed Amendment’s Ballot Title And Summary Are 

Inaccurate And Misleading. 
 

 Review of the validity of a ballot title and summary involves two inquiries.  

Dep’t of State v. Hollander, 256 So. 3d 1300, 1307 (Fla. 2018).  First, the Court 

asks whether “the ballot title and summary . . .  fairly inform the voter of the chief 

purpose of the amendment.”  Id. (quoting Advisory Op. to the Att’y Gen. re Right 

to Treatment and Rehab. for Non-Violent Drug Offenses, 818 So. 2d 491, 497 (Fla. 

2002)).  Second, the Court asks “whether the language of the title and summary, as 

written, misleads the public.”  Id. (quoting Advisory Op. to Att'y Gen. re Right of 

Citizens to Choose Health Care Providers, 705 So. 2d 563, 566 (Fla. 1998)). 

The purpose of these requirements is “to provide fair notice of the content of 

the proposed amendment so that the voter will not be misled as to its purpose, and 

can cast an intelligent and informed ballot.”  Id. (quoting Advisory Op. to Att’y 

Gen. re Term Limits Pledge, 718 So. 2d 798, 803 (Fla. 1998)).  Thus, “a ballot title 

and summary cannot ‘fly under false colors’ or ‘hide the ball’ with regard to the 
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true effect of an amendment.”  Id. (quoting Fla. Dep’t of State v. Slough, 992 

So. 2d 142, 147 (Fla. 2008). 

A ballot title and summary must “assure that the electorate is advised of the 

true meaning, and ramifications, of an amendment.”  Askew v. Firestone, 421 So. 

2d 151, 156 (Fla. 1982).  The title and summary need not explain every detail and 

ramification, but “[w]hen the summary of a proposed amendment does not 

accurately describe the scope of the text of the amendment, it fails in its purpose 

and must be stricken.”  Hollander, 256 So. 3d at 1307 (quoting Advisory Op. to 

Att’y Gen. re Term Limits Pledge, 718 So. 2d at 804). 

Here, the ballot title and summary do not inform voters of the Proposed 

Amendment’s chief purpose.  As the Attorney General surmised in her March 1, 

2019 letter to this Court, the chief purpose of the Proposed Amendment is to create 

a new marketplace for electrical energy production by prohibiting the investor-

owned utilities who have long generated most of the state’s electric energy from 

continuing to do so.  But voters are not informed of that purpose. 

Instead, voters are informed that the Proposed Amendment focuses on 

competition and a new “right to choose” one’s electric power provider.  It is here 

the wolf comes as a sheep.  The ballot title and summary suggest that the available 

choices will reflect an expansion from the status quo, and reasonable persons 

would expect the options to include their present provider, which, for the 
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overwhelming majority of Floridians, is an investor-owned utility.  In fact, 

however, the Proposed Amendment will contract the marketplace by ousting 

investor-owned utilities, Florida’s traditional energy producers.  Those companies 

will, in effect, be required to divest themselves of equipment and property valued 

at billions of dollars. 

The ballot summary does state that the amendment “[l]imits investor-owned 

utilities to construction, operation, and repair of electrical transmission and 

distribution systems.”  However, the term “investor-owned utilities” is a regulatory 

term of art, and voters should not be expected to understand it or appreciate the 

distinction between the generation and sale of electricity, on one hand, and the 

“construction, operation, and repair of electrical transmission and distribution 

systems,” on the other hand.  A reasonable voter reading that language would not 

understand it to mean that Florida Power & Light Co., Florida Public Utilities 

Company, Gulf Power Company, Duke Energy Florida, and Tampa Electric 

Company will no longer be permitted to use their existing facilities to generate 

electricity and sell it to Florida residents. 

Simply put, if you like your current electricity producer, you cannot keep it, 

but neither the ballot title nor the summary informs voters of that fundamental 

change.  Such a departure from the status quo is by no means the “choice” that 

reasonable voters would expect from reading the title and summary. 
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If the Proposed Amendment were to pass, then the possible effects on 

property values, the need for municipalities to increase ad valorem property taxes 

to replace lost revenues, and the actual impact of the changes on utility costs could 

be significant, but they are unknown at this point.  What is clear is that Florida 

voters should not be misled into voting for fundamental changes to the state’s 

energy system, and risk significant consequences, on a false promise of “choice.” 

CONCLUSION 

 For all of the foregoing reasons, the Court should hold that the Proposed 

Amendment violates both the single-subject requirement of article XI, section 3, of 

the Florida Constitution and the clarity requirements of section 101.161, Florida 

Statutes.  The Proposed Amendment should be denied placement on the ballot. 
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