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STATEMENT OF THE FACTS 

 Over a period of more than seventy years, Florida has developed a complex, 

integrated electric production and delivery system regulated by a combination of 

statute, administrative regulations, local government franchises, and territorial 

agreements. Like most states, Florida has opted to replace competition with 

regulated monopolies in the electricity market in order to ensure the reliable 

availability of electricity at affordable rates to all Floridians. 

 The proposed amendment, designated ballot amendment 18-10 (“the 

Amendment”), would unravel that long-stablished system, mandate open 

competition, and ban an unclearly defined group of electricity companies from 

generating or distributing electricity or owning the means of doing so. The 

Amendment states: 

(a) POLICY DECLARATION. It is the policy of the State of Florida 
that its wholesale and retail electricity markets be fully competitive so 
that electricity customers are afforded meaningful choices among a 
wide variety of competing electricity providers. 
 

(b) RIGHTS OF ELECTRICITY CUSTOMERS. Effective upon the 
dates and subject to the conditions and exceptions set forth in 
subsections (c), (d), and (e), every person or entity that receives 
electricity service from an investor-owned electric utility (referred to in 
this section as “electricity customers”) has the right to choose their 
electricity provider, including, but not limited to, selecting from 
multiple providers in competitive wholesale and retail electricity 
markets, or by producing electricity themselves or in association with 
others, and shall not be forced to purchase electricity from one provider. 
Except as specifically provided for below, nothing in this section shall 
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be construed to limit the right of electricity customers to buy, sell, trade, 
or dispose of electricity. 

(c) IMPLEMENTATION. By June 1, 2023, the Legislature shall adopt 
complete and comprehensive legislation to implement this section in a 
manner fully consistent with its broad purposes and stated terms, which 
shall take effect no later than June 1, 2025, and which shall:  
 

(1) implement language that entitles electricity customers to 
purchase competitively priced electricity, including but not limited 
to provisions that are designed to (i) limit the activity of investor-
owned electric utilities to the construction, operation, and repair of 
electrical transmission and distribution systems,1 (ii) promote 
competition in the generation and retail sale of electricity through 
various means, including the limitation of market power, (iii) protect 
against unwarranted service disconnections, unauthorized changes 
in electric service, and deceptive or unfair practices, (iv) prohibit 
any granting of either monopolies or exclusive franchises for the 
generation and sale of electricity, and (v) establish an independent 
market monitor to ensure the competitiveness of the wholesale and 
retail electric markets.   

 
(2) Upon enactment of any law by the Legislature pursuant to this 
section, all statutes, regulations, or orders which conflict with this 
section shall be void.  

(d) EXCEPTIONS. Nothing in this section shall be construed to 
affect the existing rights or duties of electric cooperatives, municipally-
owned electric utilities, or their customers and owners in any way, 
except that electric cooperatives and municipally-owned electric 
utilities may freely participate in the competitive wholesale electricity 
market and may choose, at their discretion, to participate in the 
competitive retail electricity market. Nothing in this section shall be 
construed to invalidate this State's public policies on renewable energy, 
energy efficiency, and environmental protection, or to limit the 
Legislature's ability to impose such policies on participants in 
competitive electricity markets. Nothing in this section shall be 

                                                 
1 “Transmission” refers to movement of high voltage electricity from a power 
generation plant to an electrical substation. “Distribution” refers to the 
movement of lower voltage electricity from a substation to the end user. 
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construed to limit or expand the existing authority of this State or any 
of its political subdivisions to levy and collect taxes, assessments, 
charges, or fees related to electricity service. 

(e) EXECUTION. If the Legislature does not adopt complete and 
comprehensive legislation to implement this section in a manner fully 
consistent with its broad purposes and stated terms by June 1, 2023, 
then any Florida citizen shall have standing to seek judicial relief to 
compel the Legislature to comply with its constitutional duty to enact 
such legislation under this section. 
 

The ballot title and summary for the Amendment read as follows: 
 

BALLOT TITLE: Right to Competitive Energy Market for 
Customers of Investor-Owned Utilities; Allowing Energy 
Choice. 
 
BALLOT SUMMARY: Grants customers of investor-owned 
utilities the right to choose their electricity provider and to 
generate and sell electricity. Requires the Legislature to adopt 
laws providing for competitive wholesale and retail markets for 
electricity generation and supply, and consumer protections, by 
June 1, 2025, and repeals inconsistent statutes, regulations, and 
orders. Limits investor-owned utilities to construction, operation, 
and repair of electrical transmission and distribution systems. 
Municipal and cooperative utilities may opt into competitive 
markets. 
 

SUMMARY OF ARGUMENT 

The Single-Subject Restriction 

 The Amendment violates the single-subject restriction in the Florida 

Constitution by combining at least two disparate subjects. First, it upends the 

entire system for delivery of electric service to most Floridians, a market that 

historically has been based upon providers serving exclusive territories subject 

to close government oversight and regulation as to safety, reliability and price. 
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At the same time that it dismantles the existing system, the Amendment 

purports to guarantee electricity customers free choice of providers and 

prohibits exclusive territories. Yet, although proposing to guarantee 

competition and a right of consumers to choose their preferred provider of 

electric service, the Amendment ousts from the market a whole class of 

providers regardless of their qualifications, market share, or service history, 

not only prohibiting them from participating, but requiring them to divest 

themselves of all interest in generation, transmission and distribution 

infrastructure.  

An argument that the provisions all fall under the subject of 

“competition” would render the single-subject restriction hollow and would 

violate this Court’s admonition that the restriction cannot be satisfied by 

“enfolding disparate subjects under the cloak of a broad generality.” Beyond 

such an attenuated connection, the two provisions have nothing in common, 

either philosophically or practically. Requiring certain producers and 

distributors of electricity to divest themselves of their interests and exit the 

market for generating and distributing electricity is neither a necessary nor 

natural component of a plan to create competition. Moreover, there is nothing 

self-evident about the assumption that removing an entire class of experienced 

electric companies from the market, regardless of market share, would spur 
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competition. To the contrary, it is fairly arguable that arbitrarily banning 

competitors is the antithesis of encouraging competition. Basing analysis of 

the single-subject restriction on the sponsor’s speculative factual assumptions 

would be a judicially unmanageable standard.  

 The Amendment precipitates the two things the single-subject restriction 

is designed to avoid: logrolling, whereby the voter is forced to accept a 

provision he or she opposes in order to get a desired provision; and multiple 

precipitous and cataclysmic changes. 

The Ballot Summary 

 This Court has held that the ballot summary must “clearly and 

unambiguously” inform the voter of the chief purpose of the Amendment and 

of all substantially affected sections of the Constitution, must not mislead the 

voter, and must not contain an ambiguity that leaves the voter having to guess 

at the proposal’s meaning and effects.  

 The Court has removed a number of proposed amendments that 

contained material terminology the average voter cannot be expected to  

understand. A key term in both the Amendment and the summary is “investor-

owned utilities.” The term is not defined in the Amendment or the summary. 

Nor is it defined in Florida statutes, regulations or case law. The term is not 

one the average voter can be expected to understand. Moreover, it is not clear 
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from the summary who would be able to own the means of production, 

transmission or distribution given the use of the term in the summary. The 

summary raises multiple questions that go to the Amendment’s chief purpose 

and would leave a voter having to guess at its meaning and effects. 

 The ballot summary tells the voter that the Amendment grants electricity 

customers the constitutional right to sell electricity, but the Amendment grants 

no such right. It affirmatively grants customers the right to choose an electricity 

provider and to generate their own electricity, but the provision does not 

include the right to sell electricity. The Amendment does state that one section 

shall not be construed to limit the right of customers to sell electricity, but that 

is materially different than an affirmative grant of a constitutional right to sell. 

The Amendment leaves the Legislature free to limit who can sell electricity 

and the summary is therefore substantively misleading. 

 The summary states that the Amendment requires the Legislature to 

adopt laws providing for consumer protections, the necessary implication 

being that the Legislature has not already provided for such protections. In fact, 

current law already provides for each of the specific consumer protections 

listed in the Amendment. The Court has distinguished between summaries that 

state that an existing statutory right is being made constitutional, which is 
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permissible, and a summary that states or implies that an existing right is being 

newly created, which is impermissible. 

 This Court has required that the ballot summary inform voters of any 

other sections of the Constitution that would be substantially affected by the 

Amendment. The Amendment would substantially affect article I, section 2, 

which guarantees the right to possess and protect property; article I, section 9, 

which guarantees that no person will be deprived of property without due 

process of law; and article I, section 10, which prohibits laws impairing the 

obligations of contracts. While those sections are subject to certain exceptions 

for laws enacted by the Legislature or actions of the executive branch, the 

Amendment would not arise from legislative or executive action. It simply 

carves out arbitrary exceptions to the above-referenced sections of the 

Constitution and leaves nothing for post-election determination. Because the 

summary does not inform voters of those ramifications, the summary is fatally 

defective. 

ARGUMENT 

I 
The Amendment violates the single-subject provision in 
article XI, section 3 of the Florida Constitution. 

Of the four methods of proposing amendments to the Florida 

Constitution – legislature, revision commission, convention, and initiative – 
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only initiative proposals are subject to a single-subject restriction.  This Court 

has explained the reason for the unique application of the restriction to 

initiative proposals: 

The inclusion of the single-subject requirement recognizes that 
only the citizens’ initiative process – as contrasted with the 
legislative joint resolution process, the constitutional revision 
commission process, or the constitutional convention process – 
lacks the “filtering process” for carefully considered drafting and 
the public hearing process contained in those other methods of 
amendment or revision. 
 

Limits or Prevents Barriers to Local Solar Electricity Supply, 177 So. 3d 235, 

242 (Fla. 2015) (quoting Save Our Everglades, 636 So. 2d 1336, 1339 (Fla. 

1994) and Fine v. Firestone, 448 So. 2d 984, 988 (Fla. 1984)). 

The Court has recognized that the single-subject restriction serves two 

important purposes. First, it is designed to avoid “precipitous and cataclysmic 

change,” Commission to Apportion Legislative and Congressional Districts, 

926 So. 2d 1218, 1224 (Fla. 2006); Fine, 448 So. 2d at 988. Second, it avoids 

logrolling whereby the sponsor attempts to aggregate dissimilar provisions 

designed to attract support of diverse groups, thereby confronting voters with 

having to “accept part of a proposal which they oppose in order to obtain a 

change which they support.”  Fine, 448 So. 2d at 990; Commission to 

Apportion, 926 So. 2d at 1225; Evans v. Firestone, 457 So. 2d 1351 (Fla. 

1984).  The proposed amendment would defeat both purposes. 
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A. The Amendment contains at least two distinct subjects.  

First, the Amendment creates a constitutional right of electricity 

consumers to purchase electricity in a competitive market:    

Effective upon the dates and subject to the conditions and 
exceptions set forth in subsections (c), (d), and (e), every person 
or entity that receives electricity service from an investor-owned 
electric utility (referred to in this section as “electricity 
customers”) has the right to choose their electricity provider ***, 
and shall not be forced to purchase electricity from one provider. 

 
Amendment, § (b).  In support of this right, the amendment instructs the 

legislature to prohibit granting of monopolies or exclusive franchises for the 

generation and sale of electricity: 

By June 1, 2023, the Legislature shall adopt complete and 
comprehensive legislation to implement this section in a manner 
fully consistent with its broad purposes and stated terms, which 
shall take effect no later than June 1, 2025, and which shall: *** 
prohibit any granting of either monopolies or exclusive franchises 
for the generation and sale of electricity ***.  
 

Amendment, § (c)(iv). These provisions are interrelated and may have satisfied 

the single-subject requirement if the sponsor had stopped there.  Instead, the 

amendment introduces a second, significant, and unrelated subject.  It requires 

the Legislature to enact legislation that takes effect by 2025 to oust “investor-

owned electric utilities” from the market for generation and sale of electricity, 

mandating that the Legislature enact legislation designed to:  
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limit the activity of investor-owned electric utilities to the 
construction, operation, and repair of electrical transmission and 
distribution systems  
 

Amendment, § (c)(1)(i). The entities that the Amendment refers to as 

“investor-owned electric utilities” would have to cease producing or selling 

electricity and disinvest in any business that generated or sold electricity and 

in any equipment relating to the generation or distribution of electricity.   

The sponsor is expected to argue that both provisions fall under the 

subject of competition, and that prohibiting “investor-owned utilities” from 

generating and selling electricity reduces their market power, thereby 

contributing to competition.  There are three flaws in the argument.  

First, the provisions have nothing in common either philosophically or 

operatively other than the sponsor’s belief that they would both spur 

competition. The problem is that the methods by which they apparently seek 

to spur competition are vastly different and have vastly different impacts on 

the market. One opens the market to new entities by prohibiting monopolies. 

The other drives entities from the market. Claiming that these provisions are 

the same subject by placing them under the broad umbrella of “competition” 

violates this Court’s holding that “enfolding disparate subjects within the cloak 

of a broad generality does not satisfy the single-subject requirement.” Limits 

or Prevents Barriers to Local Solar Electricity Supply, 177 So. 3d at 244.  
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(quoting Restricts Laws Related to Discrimination, 632 So. 2d 1018 (Fla. 

1994) and Evans v. Firestone, supra.  

 Second, analyzing the single-subject restriction based upon the 

sponsor’s speculative factual assumptions would be a judicially unmanageable 

standard as this case illustrates.  In order to place the provision barring certain 

companies from generating or selling electricity under the umbrella of 

competition, it would be necessary to accept the sponsor’s factual assumption 

that such a provision would spur competition, which is not self-evident. To the 

contrary, it is fairly arguable that barring a qualified, experienced participant 

from the market is the antithesis of creating competition.  

Third, the structure of the Amendment does not support the premise that 

the purpose of the bar on market participation is to limit market power and thus 

increase competition. On the one hand, the Amendment permanently bars 

certain entities, regardless of how small their size or market share, from 

generating and selling electricity. On the other hand, it permits entities, by 

themselves or in association with others, to produce or sell electricity 

regardless of the size or potential market share of the new producer-seller.  

In Fairness Initiative, 880 So. 2d 630 (Fla. 2004), the Court considered 

a proposal that required the Legislature to review existing exemptions to the 

sales tax, created a sales tax on services, and placed limitations on the 



 
 

12 
 

Legislature’s ability to create or continue sales tax exemptions. The sponsor 

argued that all of the provisions related to the single subject of sales taxes. The 

Court disagreed and struck the amendment, reasoning: 

While all of these three goals arguably relate to sales taxes, and 
any one of these three goals might be the permissible subject of a 
constitutional amendment under the initiative process, we 
conclude that together they constitute impermissible logrolling 
and violate the single-subject requirement of article XI, section 3 
of the Florida Constitution because of the substantial, yet 
disparate impact they may have. 

 
Fairness Initiative, 880 So. 2d at 635 (Emphasis added.) Similarly, the 

provisions in the Amendment in this case would have a substantial, disparate 

impact. 

The Court has regularly declined to find single-subject compliance when 

a proposed amendment contained disparate subjects even though they could be 

grouped under an umbrella stretched wide enough. See, e.g., Fairness 

Initiative, 880 So. 2d 630 (Fla. 2004); Laws Related to Discrimination, 632 So. 

2d 1018 (Fla. 1994); Evans v. Firestone, supra. 

B. The Amendment’s multiple subjects constitute logrolling. 

The Court explained the logrolling test in Commission to Apportion, 926 

So. 2d at 1224: 

 Logrolling is a “practice whereby an amendment is 
proposed which contains unrelated provisions, some of which 
electors might wish to support, in order to get an otherwise 
disfavored provision passed.” In addressing the issue of 
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logrolling, this Court determines whether the amendment 
manifests a “logical and natural oneness of purpose.” A proposed 
amendment meets this test when it “may be logically viewed as 
having a natural relation and connection as component parts or 
aspects of a single dominant plan or scheme. Unity of object and 
plan is the universal test.” 

 
(Internal citations omitted.) The proposal in Commission to Apportion would 

have created an independent commission to set legislative and congressional 

districts, provided for the composition and qualifications of the commission, 

specified the apportionment process, provided for judicial apportionment if the 

commission failed in its duty, and established new districting standards. The 

proponents argued that the provisions were all related to apportionment. The 

court found that all of the provisions were related to a single subject except for 

the establishment of new standards: 

The other provisions of the proposed amendment exhibit “a 
natural relation and connection as component parts or 
aspects of” the new method proposed for apportionment. 
These provisions explain the composition of the 
commission, specify the apportionment process, and 
provide for judicial apportionment if the commission fails 
to complete its duty. However, the creation of new 
standards to be used in apportioning the districts is not a 
component part of this apportionment plan and results in 
logrolling. 

 
Commission to Apportion, 926 So. 2d at 1226.  

The circumstances in the instant case are analogous. Requiring the 

Legislature to enact laws to entitle customers to purchase electricity in a 
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competitive market, and prohibiting monopolies, are component parts of the 

same plan. Prohibiting monopolies is a reasonable requirement for 

guaranteeing competition. However, requiring certain producers and 

distributors of electricity to divest themselves of their interests and exit the 

market for generating and distributing electricity is neither a necessary nor 

natural component of a plan to create competition  ̶  and placing the two in a 

single amendment is the essence of logrolling. It requires the voter accept a 

provision he or she may dislike in order to get another disparate provision he 

or she desires. 

The Amendment also runs afoul of this Court’s holding that mixing 

provisions relating to government conduct with provisions relating to private 

conduct violates the single-subject restriction. The amendment in Right of 

Citizens to Choose Health Care Providers, 705 So. 2d 563 (Fla. 1998) would 

have guaranteed persons the right to choose their health care providers and 

prohibited interference with such right by law or by private contract. The 

provisions are analogous to those in the Amendment. Just as the Health Care 

amendment guaranteed the right to choose health care providers, the current 

Amendment guarantees the right to choose electricity providers. Just as the 

Health Care amendment sought to regulate both government and private 

conduct, so does the current Amendment. The Court in Health Care, found 
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that the amendment violated the single-subject provision by combining 

restrictions on choice of health care provider imposed by law and restrictions 

imposed by contract. Based on the current sponsor’s argument, the 

Amendment would have been sustainable on the premise that restraints 

imposed by law and contract both came under the umbrella of free choice of 

provider, and thus met the single-subject requirement. However, the Court 

struck the amendment, stating: 

The proposed amendment combines two distinct subjects by 
banning limitations on health care provider choices imposed by 
law and by prohibiting private parties from entering into contracts 
that would limit health care provider choice. The amendment 
forces the voter who may favor or oppose one aspect of the ballot 
initiative to vote on the health care provider issue in an “all or 
nothing” manner. Thus, the proposed amendment has a prohibited 
logrolling effect and fails the single-subject requirement. 
 

705 So. 2d at 566. As in Health Care Providers, because the Amendment 

combines provisions relating to government conduct (prohibiting state and 

local governments from authorizing exclusive franchises), and private conduct 

(prohibiting generation or sale of electricity and ownership of the means of 

generation, and prohibiting private territorial agreements), it violates the 

single-subject restriction. 

The lesson from the above cases is that it is not sufficient that two 

provisions are intended to serve the same goal. They must be “component 

parts” of a single plan. Where, as here, neither provision can be said to be a 
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component of the other, where they are entirely different approaches with 

enormously different impact, and where a voter could reasonably support one 

and oppose the other, they constitute logrolling and fail the single-subject test. 

C.   The sponsor asks voters to gamble on multiple precipitous 
and cataclysmic changes in Florida’s long-proven power system. 

 
 In 1965, this Court recognized that the unique nature of power 

generation and distribution justified an alternative to open competition: 

It has long been recognized that although competition is usually 
a trustworthy protector of the public interest in reasonable prices 
and quality of goods and services, it is not necessarily the most 
efficient protective device in all circumstances. In short, in some 
circumstances, reliance has been placed rather upon the principle 
of regulated monopoly. The Montana Public Service 
Commission has expressed this view in strong terms. Public 
Service Commission of Montana v. Blue Flame Gas Company, 
1926D P.U.R. 314, 319: 

 
‘* * * [I]t has been conclusively demonstrated in 
almost every small community where the experiment 
has been tried, that the grant of franchises to 
competing public utilities is wrong in principle and 
invariably results in unsatisfactory service. 
Competition has long ceased to be potent as a 
regulatory factor in public utility operations. Where it 
was relied upon, it proved to be bad in the long run 
for consumers of utility service, as it too often meant 
duplication of facilities in a field not large enough to 
support more than one company. The usual outcome 
of this was consolidation, followed by recoupment, 
by means of high rates, of losses due to competition. 
It has taken a long time for the public to understand 
that competition as a regulator of charges in the 
public utility industry is a failure, and even now, the 
fact is not appreciated by casual observers.’ 
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City Gas Co. v. Peoples Gas System, Inc. 182 So. 2d 429, 433 (Fla. 1965). The 

principle recognized in City Gas has been at the center of the energy policies 

of Florida and almost every other state since the inception of widespread 

electrification.  

During the past fifty years, Florida has adopted a new constitution, 

convened three constitution revision commissions, and had 65 regular sessions 

of the Legislature during which the Legislature has extensively studied and 

made changes in the state’s energy regulation. Not one of those deliberative 

bodies has considered it to be in the interests of Floridians to prohibit local 

governments from entering into exclusive franchise agreements with power 

companies, to prohibit state-regulated monopolies, or to oust private 

companies from the market.  Now, a sponsor that is backed by largely unknown 

interests and that is not responsive to the public has proposed to amend the 

constitution to abruptly dismantle the state’s energy system and replace it in 

short order with an unprecedented experiment at the risk of the health, welfare, 

and security of all Floridians. 

In Commission to Apportion, 926 So. 2d 1218 (Fla. 2006), the Court 

stated: 

 As this Court has explained, the single-subject limitation 
exists because the citizen initiative process does not afford the 
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same opportunity for public hearing and debate that accompanies 
the other constitutional proposal and drafting processes (i.e., 
constitutional amendments proposed by the Legislature, by a 
constitutional revision commission, or by a constitutional 
convention.) 
 

The current proposal represents precisely the concern discussed by the Court. 

The sponsor seeks to present the proposal to the electorate with no independent 

study, no consideration by a deliberative public body, and no experience with 

equivalent approaches in other states. The problem is not only that the proposal 

asks the voters to take a chance on a massive, unproven change in the state’s 

vital system for delivery of power with no opportunity for public hearing and 

debate, but that it asks voters to make two such changes at the same time. The 

people have the right to make such changes in the state’s fundamental 

document if they knowingly and freely choose to do so, and if they are 

permitted to focus on one such change at a time. However, this Court has made 

clear that voters are not to be confronted with the all-or-nothing choice of 

multiple major, disparate changes that would bring about such precipitous and 

cataclysmic changes. 
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II 
The ballot summary of the proposed amendment fails to meet 
essential requirements for a proposed amendment to be 
submitted to the voters. 
 
Voters have a fundamental right to be accurately apprised of the contents 

and substantial effects of constitutional amendments they are asked to pass 

upon in language they can understand. That principle is embedded in section 

101.161, Florida Statutes, and is implicit in article XI, section 5 of the Florida 

Constitution, which requires voter approval of constitutional amendments. 

Florida Dept. of State v. Florida State Conf. of NAACP Branches, 43 So. 3d 

662 (Fla. 2010); Referenda Required Adoption & Amend. of Local Govt. Comp. 

Land Use Plan, 902 So. 2d 763 (Fla. 2005). In furtherance of that principle, 

this Court has held that the ballot summary must “clearly and unambiguously” 

inform the voters of the chief purpose of the amendment and of all substantially 

effected sections of the Constitution, must not mislead the voters, and must not 

contain an ambiguity that leaves voters having to guess at the proposal’s 

meaning and substantial effects. The ballot summary fails to meet the criteria 

in several material respects. 

A. The ballot summary contains key terminology that the 
average voter cannot be expected to understand. 

 
 This Court has found summaries to be fatally defective when they contain 

operative terms that would not be understood by the average voter. In Treating 
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People Differently Based on Race in Public Education, 778 So. 2d 888 (Fla. 

2001), the Court found that use of the phrase “exempts bona fide qualifications 

based on sex” would leave the average voter unsure of what was being 

exempted. The problem was not that the words “bona fide” or “qualifications” 

were beyond a voter’s understanding, but that the phrase “bona fide 

qualifications based on sex” “is a legal phrase and voters are not informed of 

its legal significance.” Treating People Differently, 778 So. 2d at 898. 

Similarly, ballot summaries referring to “common law nuisances” and “ad 

valorem taxes” were held defective.  Peoples Property Rights Amendments, 

699 So. 2d 1304, 1308 (Fla. 1997); Smith v. American Airlines, 606 So. 2d 618, 

621 (Fla. 1992).   

An understanding of the term “investor-owned utilities” in the 

Amendment under review is essential to know the Amendment’s purpose and 

substantial effects. A key element of the Amendment is the ousting of 

“investor-owned utilities” from the market, a provision that has significant 

practical and constitutional implications. A voter needs to know who will be 

affected by the provision in order make an informed decision. But the term 

would not be understood by the average voter.  

The term is not defined in Florida statutes or regulations and is not 

uniformly defined elsewhere. Does it refer to any privately-owned utility, or 
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only utilities owned by corporations or other business entities that have 

investors who have acquired stock or memberships? Or is the term limited to 

publicly traded utility companies, as it is defined by the Energy Information 

Agency within the U.S. Department of Energy? See eia.gov. Because the term 

has no uniformly accepted definition, it must be defined in the Amendment 

and summary if it is to adequately inform the voter. It is not. 

B.  The ballot summary contains material ambiguities that 
render it defective. 

Section 101.161, Florida Statutes, requires that the ballot summary for 

a proposed constitutional amendment “shall be printed in clear and 

unambiguous language.” The Court has taken seriously the requirement that 

the ballot summary be unambiguous, holding that a ballot summary cannot 

contain an ambiguity that would leave a voter guessing as to the purpose or 

effect of the amendment. Health Care Providers, 705 So. 2d 563 (Fla. 1998). 

The summary under review is worse than ambiguous. It is impossible to 

understand its intended effect without contriving an explanation that doesn’t 

appear in the Amendment itself or the summary.  

The current summary states that the Amendment “grants customers of 

investor-owned utilities the right to choose their electricity provider and to 

generate and sell electricity,” and “[l]imits investor-owned utilities to 

construction, operation, and repair of electrical transmission and distribution 
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systems.” Industry insiders regularly use the term “investor-owned utilities” 

and generally understand the term to refer to non-government owned entities 

that generate and sell electricity. However, within the context of the 

amendment and, more importantly, the ballot summary, even a voter with a 

sophisticated knowledge of the industry would have to guess at the answers to 

at least five key questions: 

• Who are “customers” of investor-owned utilities if investor-

owned utilities cannot sell electricity? 

• If an investor-owned utility is any private company that generates 

and sells electricity, wouldn’t a customer who begins to generate and sell 

electricity thereby become an investor-owned utility and thus be prohibited 

from generating and selling electricity? 

•  If an investor-owned utility is something other than a private 

company that generates and sells electricity, what is it, and how is the voter 

supposed to determine that from the summary?  

• Does “investor-owned utility” refer only to companies generating 

and selling electricity on the effective date of the Amendment, or to such 

companies that enter the market after the effective date? 

• If the latter, can investors in a company ousted from the market 

return to the market by investing in a new company? 
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These are not incidental questions designed to satisfy a voter’s idle 

curiosity and they are not questions that can be left to determination in post-

election proceedings. They arise from the language of the Amendment and 

summary; language that creates an oxymoron and would truly leave a voter 

guessing as to the chief purpose and effect of the proposed amendment.  

It is noted that in Department of State v. Hollander, 256 So. 3d 1300 

(Fla. 2018) and Voter Control of Gambling, 215 So. 3d 1209 (Fla. 2017), the 

Court held that ambiguities in the ballot summaries did not render the 

summaries defective because the ambiguities appeared in the language of the 

amendment itself. However, the ambiguities in those cases were with respect 

to secondary issues of application that could be resolved post-election without 

defying voter intent (whether the amendment in Hollander was retroactive, and 

whether the word “victim” in Voter Control included corporations). The 

ambiguities did not relate to the chief purpose of the amendments. In contrast, 

the ambiguities in this case would leave voters guessing as to the chief purpose 

of the Amendment. Section 101.161 requires that the ballot summary explain 

the chief purpose of an amendment “in clear and unambiguous language.” It 

doesn’t recognize an exception simply because the ambiguity also exists in the 

amendment language, and it would make no sense to hold that a key term in 

the ballot summary  ̶  the only description the voter sees in the voting booth  ̶ 
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may be ambiguous as to the chief purpose of an amendment so long as the 

ambiguity is also written into the amendment.  

C. The ballot summary misleadingly states that the Amendment 
grants customers of investor-owned utilities the right to sell electricity 
when the Amendment grants no such right. 

The very first line of the ballot summary is materially misleading. The 

summary states: 

Grants customers of investor-owned utilities the right to choose 
their electricity provider and to generate and sell electricity. 

(Emphasis added.). The Amendment does no such thing. Subsection (b) of the 

Amendment, the only portion of the Amendment that mentions selling, states: 

(b) RIGHTS OF ELECTRICITY CUSTOMERS. Effective upon 
the dates and subject to the conditions and exceptions set forth in 
subsections (c) (d), and (e), every person or entity that receives 
electricity service from an investor-owned electric utility 
(referred to in this section as “electricity customers”) has the right 
to choose their electricity provider, including, but not limited to, 
selecting from multiple providers in competitive wholesale and 
retail electricity markets, or by producing electricity themselves 
or in association with others, and shall not be forced to purchase 
electricity from one provider. Except as specifically provided for 
below, nothing in this section shall be construed to limit the right 
of electricity customers to buy, sell, trade, or dispose of electricity. 

(Emphasis added.) The clear language of the Amendment grants electricity 

customers the right to generate electricity, not to sell electricity. The language 

states that “nothing in this section” shall be construed to limit the right of 

electricity customers to sell electricity, but such limiting language is not a grant 

of a constitutional right to sell, and is not a limitation on the Legislature’s 
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ability to restrict the right to sell. To the contrary, specifying that a particular 

section does not limit a right implies that the Legislature is otherwise free to 

limit the right. (If the Amendment guaranteed the right of customers to sell 

electricity, there would be no need to state that one section is not to be 

construed to limit the right to sell.)  

The Amendment gives customers a right to purchase electricity in 

competitive wholesale and retail markets and seeks to accomplish this by 

directing the Legislature to enact laws to prohibit the granting of exclusive 

franchises and monopolies, but this cannot reasonably be expanded into a right 

of all customers to sell electricity. If the Amendment passes, the Legislature 

will still have authority to restrict sale of electricity to entities meeting certain 

criteria, which could exclude large segments of electricity customers. A 

customer who fails to meet such statutory requisites would have no enforceable 

constitutional right to sell electricity. The summary statement that the 

Amendment grants customers the right to sell electricity has no basis in the 

Amendment. 

D. The ballot summary misleadingly indicates that the 
Amendment requires the Legislature to create new consumer protections 
when all of the consumer protections required by the Amendment already 
exist. 

The ballot summary states in pertinent part that the Amendment: 
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Requires the Legislature to adopt laws providing for 
*** consumer protections. 

 
The clear implication is that the Amendment would require the Legislature to 

enact consumer protection laws that do not currently exist, which is erroneous. 

The Amendment refers to specific consumer protections, requiring the 

Legislature to enact legislation to “protect against unwarranted service 

disconnections, unauthorized changes in electric service, and deceptive or 

unfair practices.”  Significantly, the Amendment does not directly guarantee 

such protections. It just instructs the Legislature to do so, and the Legislature 

has already provided for such protections.  

Section 366.05, Florida Statutes, empowers the Public Service 

Commission to protect consumers with respect to all of the activities listed in 

the Amendment, and the PSC has adopted rules to implement such protections. 

See Chapter 25-6, Florida Administrative Code.  To the extent that the PSC 

lacks the power to regulate any such activities, or would lose such power were 

the Amendment to become effective, the Attorney General is empowered to 

protect consumers from such conduct by the Florida Unfair and Deceptive 

Trade Practices Act codified at section 501.201 et seq., Florida Statutes.   

In Evans v. Firestone, 457 So. 2d 1351 (Fla. 1984), the Court blocked 

an amendment from the ballot where the summary made a statement containing 

a similarly erroneous implication. The summary stated that the amendment 
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“establishes” a right to summary judgment in civil actions. The court found 

that the amendment was misleading because summary judgment was already 

provided for in civil procedure rules. The actual effect of the amendment would 

have been to elevate summary judgment to constitutional status, not create a 

new right as implied by the summary.  

The Court’s recent decision in Rights of Electricity Consumers 

Regarding Solar Energy, 188 So. 3d 822 (Fla. 2016) is particularly instructive. 

The opponents of the amendment cited Evans, arguing that the amendment 

they opposed also erroneously implied creation of a new right. The Court 

rejected the comparison in an opinion that highlights the defective nature of 

the summary in this case: 

We concluded that the ballot summary in Evans was misleading 
because it claimed to “establish” a citizen’s rights in civil actions, 
thereby implying that it was creating an entirely new right that 
would not exist otherwise, without disclosing that the provision 
relating to summary judgment already existed under the Florida 
Rules of Civil Procedure. In contrast, the ballot summary in this 
case is not misleading because it explicitly claims to “establish a 
right under Florida’s constitution” ***.  

Id. at 833 (Emphasis in original.). Of particular significance to the case at bar, 

the Court also noted that the summary there under review told the voters that 

“State and local governments shall retain their abilities to protect consumer 

rights and public health, safety and welfare ***.” Id. at 831. 
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Despite the lessons of Evans and Rights of Electricity Consumers, the 

summary in this case repeats the error in Evans. The current summary tells 

voters that the Amendment “[r]equires the Legislature to adopt laws providing 

for *** consumer protections ***.” It does not tell voters that the Legislature 

has already provided for consumer protections in the electricity market, that 

the particular protections mentioned in the Amendment already exist, or that 

the Amendment would simply constitutionalize protections already provided 

for by the Legislature.  

This is a significant issue. The inclusion of language in a summary 

erroneously implying that an amendment will create new consumer rights 

might well cause some persons to vote for an amendment they might otherwise 

vote against. The language constitutes the logrolling evil the single-subject 

restriction is designed to avoid.  

E. The ballot summary fails to identify other sections of the 
Florida Constitution that would be substantially affected by the proposed 
amendment. 

The Amendment requires the Legislature to implement by 2025 

legislation that would require private companies that have significant 

investments in energy infrastructure to disinvest. The requirement 

substantially affects article I, section 2 of the Florida Constitution, which 

guarantees the right to possess and protect property, and article I, section 9, 
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which guarantees that no person will be deprived of property without due 

process of law. The Amendment also prohibits exclusive franchises and 

monopolies, which would include exclusive territorial agreements, as of the 

effective date. The provision would impair extant franchise agreements 

between private utility companies and local governments and effectively 

abrogate territorial agreements and power purchase agreements between 

investor-owned utilities and electric cooperatives and municipally-owned 

electric utilities. The requirement also substantially affects article I, section 10 

of the Florida Constitution, which prohibits laws impairing the obligations of 

contracts.2  

The affected constitutional sections are subject to exceptions for laws 

enacted by the Legislature or actions by the executive branch in the exercise 

of the state’s police power. If those exceptions could apply here subject to 

factual determination, it would be reasonable for the Court to hold that the 

issue is for post-election determination. However, the impact on the referenced 

constitutional sections would not arise from legislative or executive action and 

would not be an exercise of police power. No exceptions would apply if the 

Amendment passes, and there would be no issue of application for judicial 

                                                 
2 Electric cooperatives such as the Lee County Cooperative and the Florida 
Keys Electrical Cooperative Association purchase virtually all their electricity 
from “investor-owned utilities” under long term contracts.   



 
 

30 
 

review. The Amendment carves out absolute, arbitrary exceptions to article I, 

sections 2, 9, and 10. There is nothing left for post-election determination. This 

Court has consistently held that the ballot summary must inform voters of other 

sections of the constitution that are substantially affected. E.g., Property Tax 

Cap, 2 So. 3d 968 (Fla. 2009); Treating People Differently, 778 So. 2d 888 

(Fla. 2000); Health Care Providers, supra; Tax Limitation, 644 So. 2d 486 

(Fla. 1994). There is no mention in the ballot summary of the multiple sections 

of the constitution that are substantially affected by the proposed amendment. 

CONCLUSION 

The Court is respectfully urged to order that the proposed Amendment 

not appear on the ballot. 
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