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IDENTITY AND INTEREST OF THE FLORIDA PUBLIC SERVICE 
COMMISSION 

 
 The Florida Public Service Commission (PSC) is an arm of the legislative 

branch of government that performs its duties independently. § 350.001, Fla. Stat. 

(2018). The PSC is the agency responsible for regulating the rates and service of 

Florida’s investor-owned electric utilities, and to a lesser extent regulating 

Florida’s municipal electric utilities and rural electric cooperatives. Ch. 366, Fla. 

Stat. (2018). By this Brief in Opposition to the Initiative Petition, the PSC is 

offering this Court the wealth of knowledge and experience in electric utility 

regulation and Florida’s energy policy that it has amassed through sixty-eight years 

of regulating Florida’s investor-owned electric utilities. 

STATEMENT OF THE CASE AND FACTS 

I.  The Initiative Petition. 

 The Florida Attorney General has requested this Court’s advisory opinion on 

the validity of an initiative petition (herein referred to as “proposed amendment”) 

under article XI, section 3 of the Florida Constitution and section 101.161, Florida 

Statutes (2018). The proposed amendment is titled “Right to Competitive Energy 

Market for Customers of Investor-Owned Utilities; Allowing Energy Choice.” The 

ballot summary of the proposed amendment is as follows: 

BALLOT SUMMARY: Grants customers of investor-owned utilities 
the right to choose their electricity provider and to generate and sell 
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electricity. Requires the Legislature to adopt laws providing for 
competitive wholesale and retail markets for electricity generation and 
supply, and consumer protections, by June 1, 2025, and repeals 
inconsistent statutes, regulations, and orders. Limits investor-owned 
utilities to construction, operation, and repair of electrical 
transmission and distribution systems. Municipal and cooperative 
utilities may opt into competitive markets. 
 

 The proposed amendment would create a new section of the Constitution in 

article X. The full text of the proposed amendment is as follows: 

(a) POLICY DECLARATION. It is the policy of the State of Florida 
that its wholesale and retail electricity markets be fully competitive so 
that electricity customers are afforded meaningful choices among a 
wide variety of competing electricity providers. 
 
(b) RIGHTS OF ELECTRICITY CUSTOMERS. Effective upon the 
dates and subject to the conditions and exceptions set forth in 
subsections (c), (d), and (e), every person or entity that receives 
electricity service from an investor-owned electric utility (referred to 
in this section as “electricity customers”) has the right to choose their 
electricity provider, including, but not limited to, selecting from 
multiple providers in competitive wholesale and retail electricity 
markets, or by producing electricity themselves or in association with 
others, and shall not be forced to purchase electricity from one 
provider. Except as specifically provided for below, nothing in this 
section shall be construed to limit the right of electricity customers to 
buy, sell, trade, or dispose of electricity. 
 
(c) IMPLEMENTATION. By June 1, 2023, the Legislature shall 
adopt complete and comprehensive legislation to implement this 
section in a manner fully consistent with its broad purposes and stated 
terms, which shall take effect no later than June 1, 2025, and which 
shall: 
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(1) implement language that entitles electricity customers to purchase 
competitively priced electricity, including but not limited to 
provisions that are designed to (i) limit the activity of investor-owned 
electric utilities to the construction, operation, and repair of electrical 
transmission and distribution systems, (ii) promote competition in the 
generation and retail sale of electricity through various means, 
including the limitation of market power, (iii) protect against 
unwarranted service disconnections, unauthorized changes in electric 
service, and deceptive or unfair practices, (iv) prohibit any granting of 
either monopolies or exclusive franchises for the generation and sale 
of electricity, and (v) establish an independent market monitor to 
ensure the competitiveness of the wholesale and retail electric 
markets. 
(2) Upon enactment of any law by the Legislature pursuant to this 
section, all statutes, regulations, or orders which conflict with this 
section shall be void. 
 
(d) EXCEPTIONS. Nothing in this section shall be construed to affect 
the existing rights or duties of electric cooperatives, municipally-
owned electric utilities, or their customers and owners in any way, 
except that electric cooperatives and municipally-owned electric 
utilities may freely participate in the competitive wholesale electricity 
market and may choose, at their discretion, to participate in the 
competitive retail electricity market. Nothing in this section shall be 
construed to invalidate this State’s public policies on renewable 
energy, energy efficiency, and environmental protection, or to limit 
the Legislature’s ability to impose such policies on participants in 
competitive electricity markets. Nothing in this section shall be 
construed to limit or expand the existing authority of this State or any 
of its political subdivisions to levy and collect taxes, assessments, 
charges, or fees related to electricity service. 
 
(e) EXECUTION. If the Legislature does not adopt complete and 
comprehensive legislation to implement this section in a manner fully 
consistent with its broad purposes and stated terms by June 1, 2023, 
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then any Florida citizen shall have standing to seek judicial relief to 
compel the Legislature to comply with its constitutional duty to enact 
such legislation under this section.  
   

 The Court has jurisdiction to provide an advisory opinion pursuant to article 

V, section 3(b)(10) of the Florida Constitution. 

II.   Florida’s Current Electric Utility Regulation Policy. 

 Electricity is essential to Florida’s economy and the quality of life of its 

citizens. Realizing this, the Florida Legislature found that it is in the public interest 

to assure its safe, adequate, and reliable provision at reasonable, non-

discriminatory, and compensatory rates. See §§ 366.01, .03, .04, .06, .07, Fla. Stat. 

(2018).  

From the perspective of how utilities currently operate in Florida, Floridians 

purchase electricity from one of three types of electric utilities: investor-owned, 

municipal, or rural cooperative. See § 366.02(1), (2), Fla. Stat. (2018). Florida’s 

electric utilities are geographically limited monopolies and are, for the most part, 

vertically integrated. That is to say, within a given area one electric utility 

generates, transmits, and distributes electricity to its customers.1 The electric utility 

                                           
1 There are several municipal and rural cooperative utilities, as well as one 
investor-owned utility, that do not generate power but instead buy electricity to 
resell to their customers. Fla. Pub. Serv. Comm’n, Statistics of the Florida Electric 
Utility Industry 4–6 (Oct. 2018), http://www.floridapsc.com/Files/PDF/
Publications/Reports/Electricgas/Statistics/2017.pdf [hereinafter PSC October 
2018 Statistics Report]. 
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administers the required metering, billing, and customer service functions as well. 

Fla. Admin. Code R. 25-6.049, .094, .099, .100. 

When electric utilities originally developed, the state of the technology and 

infrastructure created a market for electricity that naturally fostered monopolies.2 

The generation, transmission, and distribution of electricity required, and still 

requires, enormous startup costs. Building an electric generating unit large enough 

to meet customer demand is an expensive undertaking. A generator is useless 

without a complex web of transmission and distribution systems to move 

electricity over great distances and deliver it to customers in usable form. 

Additionally, as customer growth requires an electric utility to expand its 

infrastructure to meet the growing need, the result is decreasing average costs to 

produce electricity.3 At some point, the established utility’s average cost to supply 

electricity becomes lower than any other utility or combination of utilities can 

achieve.  

The enormous startup costs and the cost disadvantage make it almost 

impossible for new utilities to enter the market and compete with the established 
                                           
2 See Douglas Gegax & Kenneth Nowotny, Competition and the Electric Utility 
Industry: An Evaluation, 10 Yale J. on Reg. 63, 67–71 (1993); see generally 
Robert J. Michaels, Electricity and Its Regulation, The Library of Economics and 
Liberty, http://www.econlib.org/library/Enc/ElectricityandItsRegulation.html (last 
accessed Apr. 17, 2019). 
3 This is referred to as the principle of economy of scale. Economy of Scale, 
Encyclopedia Britannica (Dec. 16, 2011), https://www.britannica.com/topic/
economy-of-scale. 
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utility for the same group of customers. Without competition, the established 

electric utility will be the only provider of electricity to the market, which makes it 

a monopoly. Because the utility’s monopolistic power derives from conditions 

inherent to the electricity market, it is known as a natural monopoly.4 

Even if new electric utilities are willing to enter the market to compete with 

the established utility, customers would pay for the inefficiencies created by their 

entry into the market.5 The established utility has already built the assets necessary 

to meet the demand for electricity, so the additional generation, transmission, and 

distribution assets these new utilities would build to compete with the established 

utility are redundant. Customers must pay the cost of assets used to generate and 

deliver their electricity, even if they are redundant to a competitor’s assets. In sum, 

it was observed that the competitive electricity market did not encourage the most 

efficient use of resources, which in turn meant it did not produce the best rates for 

consumers. City Gas Co. v. Peoples Gas Sys., Inc., 182 So. 2d 429, 433–34 (Fla. 

1965) (“Competition has long ceased to be potent as a regulatory factor in public 

utility operations. Where it was relied upon, it proved to be bad in the long run for 

consumers of utility service, as it too often meant duplication of facilities in a field 

not large enough to support more than one company. The usual outcome of this 

                                           
4 See Natural Monopoly, Cambridge Business English Dictionary (2011), 
https://dictionary.cambridge.org/us/dictionary/english/natural-monopoly. 
5 See Gegax supra note 2, at 76–77, 86. 
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was consolidation, followed by recoupment, by means of high rates, of losses due 

to competition. It has taken a long time for the public to understand that 

competition as a regulator of charges in the public utility industry is a failure, and 

even now, the fact is not appreciated by casual observers.”); see Storey v. Mayo, 

217 So. 2d 304, 307 (Fla. 1968) (noting that the Commission has the “power to 

protect [utilities] against unnecessary, expensive competitive practices”). 

The Legislature, understanding both the unique challenges presented by a 

competitive electricity market and the vital role electricity plays in the lives of 

Floridians, took means to ensure Floridians could purchase adequate, reliable, and 

safe electricity at reasonable rates. § 366.01, Fla. Stat. (2018). Since competition 

was not a viable option for the reasons described above, it turned to regulation. Ch. 

366, Fla. Stat. 

Regulation can substitute for competition by balancing the interests of all 

market participants, in this case, electric utilities and their customers. The regulator 

can set reasonable rates, ensure quality service, and protect consumers. 

Additionally, regulators can fulfill other public interest goals like health, safety, 

environmental protection, and conservation.  
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This balancing act is often referred to as the “regulatory compact.”6 Under 

this unwritten “compact,” electric utilities receive (1) a protected monopoly within 

a defined retail service territory, (2) the ability to charge rates to recover the 

prudent costs of service, (3) the opportunity to earn a fair and reasonable profit 

within an established range of return on investment, and (4) the power of eminent 

domain.7 In return, the utility (1) is obligated to serve all customers in the retail 

service territory, (2) must not unduly discriminate in providing service or charging 

fair and reasonable rates, (3) must provide safe and reliable service, (4) may not 

construct duplicative facilities or incur costs for unnecessary services, and (5) must 

open utility records to a regulating authority.8 

The Legislature gave the PSC the authority and responsibility to oversee the 

regulation of Florida’s electricity market. §§ 350.001, .011, 366.04, .05, Fla. Stat. 

(2018). The PSC has a number of regulatory duties that mostly reflect the outline 
                                           
6 Office of Pub. Util. Counsel v. Pub. Util. Comm’n of Tex., 104 S.W.3d 225, 227–
28 (Tex. Ct. App. 2003); Leigh H. Martin, Note, Deregulatory Takings: Stranded 
Investments and the Regulatory Compact in A Deregulated Electric Utility 
Industry, 31 Ga. L. Rev. 1183, 1185 (1997). 
7 Fla. S. Comm. on Commc’ns & Pub. Utils., Issue Brief 2009-309: Review of 
Factors to be Considered in Making Further Changes to Energy Policy 2 (October 
2008), http://archive.flsenate.gov/data/Publications/2009/Senate/reports/interim
_reports/pdf/2009-309cu.pdf [hereinafter Issue Brief 2009-309]; see §§ 361.01–
.08, 366.04(2)(d)–(f), .041(1), (4), .05–.075, .093(1); City Gas Co., 182 So. 2d at 
434–35; Fla. Admin. Code R. 25-6.0423–.0426, .0436, .0437, .044(1)(a), .0441. 
8 Issue Brief 2009-309, at 2; see §§ 366.03, .04(2)(f), (6), .06(2), .07, .81, Fla. Stat. 
(2018); City Gas Co., 182 So. 2d at 434–35; Fla. Admin. Code R. 25-6.015–.016, 
.033(1), .0343, .0345, .0346 .039, .040, .0423(1), (5), (7), .0426(1), .0436(7)(a), 
.0438(6). 
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of the regulatory compact explained above. The broadest among these duties is to 

oversee the “planning, development, and maintenance of a coordinated electric 

power grid throughout Florida to assure an adequate and reliable source of energy 

for operational and emergency purposes.” § 366.04(5), Fla. Stat. (2018). Adequacy 

and reliability are interrelated terms that describe the quality of electricity service. 

Broadly speaking, the quality of electricity service is driven by three main 

concerns: a reliable electrical grid, adequate generating capacity, and a diversity of 

fuel sources.  

A reliable electrical grid is one that can transmit and distribute electricity to 

customers safely and with minimal interruption. The PSC currently oversees 

coordinated planning with Florida’s electric utilities to ensure the grid can reliably 

distribute power to all Floridians. § 366.04(5), Fla. Stat. (2018). Storm hardening is 

a major factor in the reliability of the grid in Florida because the state experiences 

frequent damaging storms. See Fla. Admin. Code R. 25-6.0342. Adequate 

generating capacity is also integral to providing reliable electricity service. Florida 

currently has the ability to generate almost fifty-nine gigawatts of electricity at any 

one time—the third largest electric generating capacity in the United States.9 The 

PSC oversees state-wide, coordinated planning for future capacity needs with all 

generating utilities in order to make sure Florida can reliably provide the amount of 
                                           
9 Florida Electricity Profile 2017, U.S. Energy Info. Admin. (Jan. 8, 2019), 
https://www.eia.gov/electricity/state/florida/. 
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electricity its citizens demand. See §§186.801, 366.04(5), Fla. Stat. This planning 

is necessary because generating units and the concomitant transmission systems 

cannot be built overnight. It often takes several years to plan and build new 

generating capacity, which means the PSC and the generating utilities must predict 

future growth in demand and plan the construction of new capacity to reduce the 

risk of service interruptions. Id. 

While the PSC ensures Florida’s electric utilities can meet current and future 

demand, it must also ensure electric utilities do not build excessive capacity. See 

§ 366.04(5), Fla. Stat. As discussed above, customers will pay for their electric 

utility’s capital expenditures whether they occur in a regulated or a competitive 

market, but in the current regulated market, the PSC ensures that utilities do not 

build and customers do not pay for unnecessary capacity. 

The last aspect of reliable and adequate electricity service is fuel diversity. 

Florida currently imports all of its fossil fuels used to generate electricity, and a 

dependency on any one fuel source makes Florida’s electricity supply susceptible 

to fuel-price volatility and delivery constraints. For this reason, the Legislature has 

declared fuel diversity a factor affecting the public interest and directed the PSC 

and the investor-owned utilities to consider fuel diversity in resource decisions.  

§ 403.519, Fla. Stat. (2018); see Fla. Admin. Code R. 25-22.081, .082(5)(g). 
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Florida’s electricity market also has customer-owned renewable generation. 

Customers may install a renewable generation system, such as solar panels, on 

their property to meet their own need for electricity. “Net metering” is a billing 

mechanism that allows customers to receive credit at the retail value for excess 

energy sent back to their investor-owned utility, which then sends the electricity to 

the grid. Fla. Admin. Code R. 25-6.065. This arrangement has been instrumental in 

increasing the deployment of customer-owned systems by making installation of 

the renewable generation systems more cost-effective.  

One of the PSC’s most well-known regulatory duties is setting the rates for 

Florida’s investor-owned electric utilities. § 366.04(4), Fla. Stat. (2018). The PSC 

uses a cost-plus pricing model to set these rates. § 366.041, Fla. Stat. (2018). 

Under this model, investor-owned utilities are allowed to recover their prudently 

incurred costs plus a reasonable return on investment. §§ 366.041, .071, Fla. Stat. 

(2018). Determining these prudently incurred costs is not a simple task—

ratemaking cases are inordinately complex proceedings in which the utilities and 

other substantially affected parties, such as the Office of the Public Counsel, enter 

evidence and question witnesses in an effort to determine whether costs incurred 

by the investor-owned utility were prudently incurred. After the rates are set, the 

PSC has audit authority and monitors the investor-owned utilities’ revenues to 
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ensure they are not overearning and rates remain reasonable. § 366.093(1), Fla. 

Stat. (2018). 

 The PSC also monitors the quality of customer services provided by 

investor-owned utilities to ensure customers are receiving adequate, reliable, and 

safe electricity service in exchange for the rates the investor-owned utilities have 

been authorized by the PSC to collect. §§ 366.03, .04, .05, Fla. Stat. The PSC has a 

division whose primary function is customer assistance and outreach. 

SUMMARY OF ARGUMENT 

 The Court should prevent the proposed amendment from being placed on the 

ballot for two reasons: the ballot title and summary do not accurately convey the 

true effects of the amendment, and the amendment addresses several disparate 

subjects.  

 The ballot title and summary fail to provide the voter with fair notice of the 

decision the voter must make. While the ballot title and summary purport to inform 

the voter of their “Right to a Competitive Energy Market” and “Allowing for 

Energy Choice,” it is what they do not tell the voter that make them defective. The 

ballot title and summary fail to inform the voter of the sweeping changes the voter 

will be making to Florida’s current utility regulation policy and the far reaching 

ramifications that voting for the amendment will have on the State. Voters are not 

told about the adverse effects voting for the amendment may have on electric 
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reliability, including the restoration of power after devastating storms, and 

adequacy of reserves. Nor are voters told that customers who have solar panels on 

their homes may lose their ability to net meter and may be subject to new 

regulations under the proposed amendment.  

 The ballot title and summary also fail to inform the voter that nearly three-

quarters of Florida’s existing electricity service customers will no longer be able to 

participate in the establishment of their electric rates, including the right to appeal 

ratemaking decisions to this Court, and that these customers will be giving up their 

current right to electric service. The ballot title and summary mislead the voter by 

implying that investor-owned utility customers will still have all the consumer 

protections they have under current law, when, in fact, the proposed amendment 

will strip away existing consumer protections.  Also absent from the ballot title and 

summary is any notification to voters that consumers may be required to pay 

amounts in addition to their electric rates to reimburse investor-owned utilities for 

any stranded investments.  

 The proposed amendment itself is invalid because it violates the single-

subject rule. First, the sweeping nature of the proposed amendment impermissibly 

enfolds disparate subjects—electricity price regulation, reliability of the electricity 

supply, grid adequacy, capacity reserves, generation and fuel diversity, obligations 

to serve, stranded investments, and market restructuring—under the cloak of a 
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broad generality. Second, the proposed amendment alters the function of multiple 

branches of government, which will cause precipitous and cataclysmic changes to 

how government entities are currently functioning.   

ARGUMENT 
 

I.   THE BALLOT TITLE AND SUMMARY FAIL TO PROVIDE THE 
 VOTER WITH FAIR NOTICE OF THE DECISION THE VOTER 
 MUST MAKE. 
 
 “The proposal of amendments to the Constitution is a highly important 

function of government that should be performed with the greatest certainty, 

efficiency, care, and deliberation.” Crawford v. Gilchrist, 59 So. 963, 968 (Fla. 

1912). For this reason, the voters who are asked to approve constitutional changes 

“must be able to comprehend the sweep of each proposal from a fair notification in 

the proposition itself that it is neither less nor more extensive than it appears to 

be.” Smathers v. Smith, 338 So. 2d 825, 829 (Fla. 1976).   

 A voter’s ballot does not contain the text of the proposed constitutional 

amendment, so the amendment’s author must draft a fifteen-word title and a 

seventy-five-word summary that will appear on the ballot instead of the 

amendment’s full text. § 101.161(1), Fla. Stat.; Armstrong v. Harris, 773 So. 2d 7, 

12–13 (Fla. 2000); In re Advisory Op. to the Atty. Gen.-Restricts Laws Related to 

Discrimination, 632 So. 2d 1018, 1019–21 (Fla. 1994). “The purpose of section 

101.161 is to assure that the electorate is advised of the true meaning, and 
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ramifications, of an amendment.” Askew v. Firestone, 421 So. 2d 151, 156 (Fla. 

1982). “A proposed amendment cannot fly under false colors….” Id. While the 

ballot language need not explain every detail or ramification of the proposed 

amendment, it must not “‘hide the ball’ as to the amendment’s true effect.”  

Armstrong, 773 So. 2d at 16. “Fair notice in terms of a ballot summary must be 

actual notice consisting of a clear and unambiguous explanation of the measure’s 

chief purpose,” Askew, 421 So. 2d at 156, and the ballot title and summary, as 

written, may not mislead the voter, Advisory Op. to the Atty. Gen. re Right of 

Citizens to Choose Health Care Providers, 705 So. 2d 563, 566 (Fla. 1998).   

 The Court must “determine whether the language of the title and summary, 

as written, misleads the public.” Id. at 566. The following are a few major 

examples from the PSC’s perspective of how the ballot title and summary “fly 

under false colors” and “hide the ball” as to the proposed amendment’s true effect 

and, thus, mislead the public. Armstrong, 773 So. 2d at 16; Advisory Op. to the 

Atty. Gen. re Right of Citizens to Choose Health Care Providers, 705 So. 2d at 

566; Askew, 421 So. 2d at 156. 

A.   The ballot title and summary fail to inform the voter of the sweeping 
 changes the voter will be making to Florida’s current electric utility 
 regulation policy. 
 
 “The established state policy in Florida is to supervise privately-owned 

electric utilities through regulation by a state agency,” which acts as a substitute 
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for unrestrained competition in the public utility field. Storey, 217 So. 2d at 307. 

Under current law, “[a]n individual has no organic, economic or political right to 

service by a particular utility merely because he deems it advantageous to himself.” 

Id. at 307–08. 

 Glaringly absent from the ballot title and summary is any mention that the 

proposed amendment’s chief purpose is to change Florida’s 68-year-old electric 

utility regulation policy. With the ballot title and summary only mentioning 

competitive energy markets and energy choice, the voter may be led to falsely 

believe that the competitive market and energy choice can or will coexist with 

Florida’s current electricity paradigm.  

 While the ballot summary notifies the voter that the Legislature will be 

responsible for enacting new laws to implement the proposed amendment and that 

it “repeals inconsistent statutes, regulations, and orders,” it fails to tell the voter the 

myriad of statutes, rules, and orders that will be affected by the proposed 

amendment. See In re Advisory Op. to the Atty. Gen – Restricts Laws Related to 

Discrimination, 632 So. 2d at 1021 (striking from the ballot an initiative petition 

for failure to comply with section 101.161, Florida Statutes, for, among other 

reasons, failing to specify all the laws that would have to be repealed under the 

initiative). It is not an exaggeration that under the amendment almost all of chapter 

366, Florida Statutes, will have to be repealed, as well as almost all the PSC rules 
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implementing chapter 366. Additionally, all the case law interpreting the chapter 

and the rules will be overruled. By not disclosing this information, the ballot title 

and summary do not give the voter fair notice of how extensive the proposed 

amendment really is. Smathers, 338 So. 2d at 829.  

 Moving from a regulated monopoly electricity market to a competitive 

wholesale and retail electric market, where investor-owned utilities will be barred 

from owning generation units, is a cataclysmic change to Florida’s current policy 

on electricity regulation. The proposed amendment will have far reaching 

ramifications—ramifications that are not included in the ballot title and 

summary—that the voter should be made aware of to make an informed decision. 

Askew, 421 So. 2d at 156.  

 As discussed above, the PSC’s jurisdiction encompasses more than just 

establishing an investor-owned utility’s rates. It also includes oversight of Florida’s 

electrical grid to ensure that when Floridians need power, the power is available, 

both now and in the future. § 366.04(5), Fla. Stat. The current method of planning 

for capacity is handled through a coordinated process overseen by the PSC and the 

Florida Reliability Coordinating Council. The proposed amendment, however, 

makes no provision to ensure Florida has adequate capacity to meet demand in the 

future.  
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 There may be a belief that market forces will decide whether to add 

generation capacity, but competitive markets in other states have experienced an 

erosion of capacity reserves. For example, when Texas’s electricity market was 

regulated, it had a 25-percent reserve margin.10 The Electric Reliability Council of 

Texas (ERCOT), which operates the electric grid and manages the deregulated 

market for 75 percent of Texas, is predicting a decline in the reserve margin to 8 

percent in the summer of 2019, which is less than ERCOT’s target of almost 14 

percent.11 This decline in capacity reserves in Texas was due, in part, to power 

plant retirements and cancelled new construction projects driven by competitive 

market forces.12  

 The ballot title, ballot summary, and proposed amendment do not provide 

for or authorize a backstop authority to ensure adequate and reliable electricity, but 

the amendment does prohibit the Legislature from enacting laws that are 
                                           
10 Texas Coalition for Affordable Power, Deregulated Electricity in Texas: A 
Market Annual 64–65 (2018), https://tcaptx.com/wp-content/uploads/2018/03/
TCAP-HistoryofDeregulation-2018.pdf. 
11 Elec. Reliability Council of Tex., Resource Adequacy, http://www.ercot.com/
gridinfo/resource (last accessed Apr. 15, 2019) (“The current minimum target 
reserve margin established by the ERCOT Board of Directors is 13.75 percent of 
peak electricity demand . . . .”); Elec. Reliability Council of Tex., Report of the 
Capacity, Demand and Reserves (CDR) in the ERCOT Region, 2019-2028, at 8–9 
(Dec. 4, 2018), http://www.ercot.com/content/wcm/lists/167023/CapacityDemand
andReservesReport-Dec2018.pdf (hereinafter CDR Report); Ethan Howland, Texas 
PUC orders higher scarcity prices amid dropping reserves, Am. Public Power 
Ass’n (Jan. 24, 2019), https://www.publicpower.org/periodical/article/texas-puc-
orders-higher-scarcity-prices-amid-dropping-reserves.  
12 CDR Report supra note 11, at 8. 
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inconsistent with the competitive purposes of the wholesale and retail electricity 

markets. Thus, it is unclear in the ballot title, ballot summary, and amendment if 

there will be a regulatory backstop authority, like the PSC, or even if the 

Legislature could create a regulatory backstop authority in a manner that would be 

consistent with the proposed amendment that can order construction of facilities to 

ensure adequate and reliable electricity service if the market fails to correctly 

incentivize new capacity when it is needed. § 366.05(8), Fla. Stat.   

 Another thing that is clear from the ballot summary is that investor-owned 

utilities are precluded from owning generation, transmission, and distribution 

facilities.13 This means that investor-owned utilities, who serve almost three-

quarters of all Florida’s electricity customers,14 will cease to operate and exist as 

they do today. This calls into question who will be left in the new competitive 

market to ensure continued investment in building and maintaining an adequate 

grid. If there can be no regulatory backstop in a competitive market, Florida, like 

                                           
13 Section 366.02(2), Florida Statutes, defines an “electric utility” as an investor-
owned electric utility that owns, maintains, or operates an electric generation, 
transmission, or distribution system within the State. The proposed amendment 
limits investor-owned utilities to construction, operation, and repair of electrical 
transmission and distribution systems. 
14 PSC October 2018 Statistics Report supra note 1, at 44 tbl.32. The number of 
customers reflected in the table are customer accounts, not the number of 
individual people served by the investor-owned utilities. 
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Texas, may see dwindling reserve capacity, which could affect the reliability of 

service.  

 Another related issue is the reality of providing electricity service in Florida, 

a state prone to destructive weather events. As recently experienced with 

Hurricanes Irma and Michael, restoration of electricity service following a 

destructive storm requires concerted man-power, time, and financial investment. 

Currently, the PSC oversees the investor-owned utilities’ storm hardening efforts 

and evaluates issues related to restoration following a storm, including cost 

recovery. § 366.041, Fla. Stat.; Fla. Admin. Code R. 25-6.0342. In a restructured 

market where investor-owned utilities do not own assets, it is unclear who would 

or could be responsible for organizing and ensuring the rebuilding of transmission 

and distribution assets; how quickly restoration could occur in the market place 

based upon demand and marketplace pricing; and how those costs would be 

recovered. If no one is responsible, or pricing is too high due to limited supply, 

high demand, and inadequate resources, then consumers could face extended 

delays in power restoration following a storm. 

 Yet another ramification left undisclosed in the ballot title and summary is 

the effect the proposed amendment will have on Florida’s fuel diversity, which is 

integrally tied to adequacy, reliability, and cost. A dependency on any one fuel 

source makes Florida’s electricity supply susceptible to fuel-price volatility and 
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delivery constraints. Therefore, the PSC must consider fuel diversity when 

reviewing utility generation plans and in determining the need for new generation. 

§§ 186.801, 403.519, Fla. Stat.; see Fla. Admin. Code R. 25-22.081, .082(5)(g).  

 The proposed amendment leaves Florida’s fuel mix up to market forces, but 

it is unlikely that a free market would correctly incentivize fuel diversity for two 

interconnected reasons. One, in a competitive market, electric utilities will be 

incentivized to use the cheapest fuels to minimize costs. Two, the price elasticity of 

demand for electricity is relatively low, which buffers the effect of price shocks on 

utilities. Generators using anything but the cheapest fuels will be priced out of the 

market by those using those cheaper fuels, and if all or most of the competing 

utilities use the same fuel, electricity prices become more sensitive to price shocks 

caused by sharp rises in the cost of those fuels.  

 In other words, if price elasticity was higher, electric customers would 

demand less electricity when the price of electricity rises, which would incentivize 

electric utilities to diversify to minimize this volatility. However, Floridians have 

no practical substitutes for the electricity they use to run their air conditioners 

when it is hot, charge their phones and laptops when the batteries are drained, and 

turn on their lights when it is dark. Therefore, the elasticity of demand for 

electricity will always be low because demand is not highly dependent on price. In 

the absence of the marketplace’s ability to foster fuel diversity, combined with the 
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inelasticity of demand for electricity, customers can be subject to higher volatility 

in fuel costs as electric utilities are limited by their mix of generation to quickly 

switch fuels in response to short-term price shocks. For all these reasons, fuel 

diversity would be less of a critical component of resource decision-making in a 

competitive market and the adverse effects of the lack of fuel diversity could lead 

to more volatile fuel prices for customers. 

 The Legislature’s current emphasis on fuel diversity is tied to the principles 

underlying the regulatory compact. It is unclear whether the Legislature could 

somehow mandate fuel diversity in the competitive market envisioned by the 

proposed amendment. And even if it could, it would certainly function very 

differently from current diversity considerations.  

 The ballot title and summary also fail to inform the voter of the proposed 

amendment’s effect on customers who currently own renewable generation, such 

as solar panels on their homes. Because investor-owned utilities as we know them 

today will cease to operate or exist, it is unlikely under the proposed amendment 

that these customers will continue to have the option to net meter excess electricity 

that flows back to their investor-owned utility under the same provisions currently 

available. Fla. Admin. Code R. 25-6.065. It is also unlikely that these customers 

will have any option other than selling excess energy into the wholesale market, at 
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the market rate, if the customer wants to continue to receive an economic benefit 

from the excess energy the customer produces.   

 It is unclear if the sale of excess energy to a wholesale market would be of 

any benefit to a customer. If a retail customer under the proposed amendment 

elects to sell excess electricity into the market, the retail customer may be subject 

to the same regulatory framework created by the proposed amendment as any other 

generator in the competitive market.  

 The ballot title and summary must inform the voter of the proposed 

amendment’s true reach.  Askew, 421 So. 2d at 156. As illustrated above, it fails to 

do so.  

B.  The ballot title and summary fail to inform the voter that customers 
 will no longer have a voice in the establishment of their electric utility 
 rates and will no longer have a right to appeal ratemaking decisions to 
 the Florida Supreme Court. 
 
 It has been the PSC’s experience that the price customers are charged for 

their electricity service is of paramount concern to customers. The Legislature has 

required that the PSC’s current process for the establishment of electricity rates be 

open and transparent.15 There are legislatively mandated points of entry, allowing 

                                           
15 As a Florida government agency, the PSC is subject to Florida’s broad Public 
Records Law, chapter 119, Florida Statutes, which requires the PSC to permit its 
public records to be inspected and copied by any person desiring to do so. As a 
commission, the PSC is also subject to Florida’s Sunshine Law, chapter 286, 
Florida Statutes, which requires that all PSC Commissioner meetings be noticed 
and open to the public. 
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customers to not only participate in the PSC’s ratemaking process, but also giving 

customers the right to appeal the PSC’s decision if they are adversely affected by 

it.16 In fact, the PSC’s ratemaking decisions are considered of such great public 

importance that the Florida Constitution gives this Court mandatory jurisdiction to 

review them. Art. V, § 3(b)(2), Fla. Const.; § 366.10, Fla. Stat. (2018). 

 Under current law, the rates of investor-owned utilities are cost based. § 

366.041, Fla. Stat. In other words, customers only pay for what is needed to 

provide their electric service with a limited profit to the utility. This will no longer 

be the case when rates are based on the competitive market. The PSC cannot set 

rates in a competitive market because freely adjustable prices are integral to the 

functioning of competitive markets. 

 Directly related to pricing is the current prohibition against discriminatory 

rates. Currently, investor-owned utilities cannot charge rates that unduly 

discriminate against different customers. § 366.06(2), Fla. Stat. In substituting the 

competitive market for regulated rates, the competitive market may allow for 

certain kinds of price discrimination, which is not allowed under current law. 

Therefore, in the absence of current law, the ballot summary does not adequately 

                                           
16 As an agency of the State of Florida, the PSC is subject to the Administrative 
Procedure Act, chapter 120, Florida Statutes, which sets forth the procedure the 
PSC must follow when determining substantial interests, sections 120.569 and 
120.57, Florida Statutes, and allows for judicial review by a party who is adversely 
affected by a PSC final order, section 120.68, Florida Statutes. 
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inform voters that the competitive market allows utilities to charge rates based on 

factors not currently considered. For example, a utility in a competitive market 

could charge a higher rate for electricity to customers that have poor credit or a 

history of nonpayment of utility bills. 

 The ballot title and summary hide the ball by failing to tell the voter that the 

PSC will no longer have the authority to set an electric utility’s rates and that 

customers will lose all their existing rights to participate in the ratemaking process, 

including the right to appeal to this Court, under the proposed amendment.  See, 

e.g., Askew, 421 So. 2d at 156.  

C.   The ballot title and summary fail to inform the voter that customers will 
 be giving up their right to electric service. 
 
 The ballot title and summary are misleading and fly under the false colors of 

the illusory “right” to a competitive energy market and the illusory “right” to 

choose an electricity provider. See Advisory Op. to the Atty. Gen. re Right of 

Citizens to Choose Health Care Providers, 705 So. 2d at 566 (finding a petition 

initiative fatally defective where it created an illusory right to choose a health care 

provider when it in fact severely limited an individual’s ability to enter into a 

health care contract). Although the proposed amendment requires the Legislature 

to adopt laws providing for competitive wholesale17 and retail electricity markets, 

                                           
17 There is already a competitive wholesale electricity market for pricing, which is 
overseen by the Federal Energy Regulatory Commission (FERC). 16 U.S.C.A. 
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the voter is not told that competition cannot be forced by the Legislature and that, 

in reality, competition may not come to their area. As a result, there is no guarantee 

or right in the amendment that a customer could be able to choose their electricity 

provider. In fact, the ballot summary granting customers the right to choose their 

provider is contrary to the text of the amendment. 

 During the deregulation of the telecommunications market, the PSC said, 

“Under traditional monopoly rate of return regulation, the obligation to make 

service available within a reasonable period of time [at] affordable rates was part 

of the regulatory [compact].” Re: Universal Serv. & Carrier of Last Re[s]ort 

Responsibilities, Order No. PSC-95-1592-FOF-TP, 1995 WL 770157 (Fla. P.S.C. 

Dec. 27, 1995). Because electric suppliers can enter and exit a competitive market 

at will, customers under the proposed amendment might be left without an 

electricity provider if their electric provider suddenly leaves the market. And then 

there are those situations where no electric provider will want to provide service to 

an area because it does not make economic sense to do so.  

 During the deregulation of the telecommunications market, the Legislature 

anticipated that some customers, often located in rural and economically 

                                                                                                                                        
§§ 824, 824d, 824e (West 2019). FERC regulates the rates, terms, and conditions 
of wholesale sales and transmission services necessary to accomplish these sales. 
FERC requires all utilities selling at wholesale prices to post their approved tariff 
offerings and ensure the offerings are universally available to other wholesale 
market participants that operate within the same region.  
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disadvantaged areas, could be left without a telecommunications service provider 

during the transition period to the competitive market. To guard against this, the 

Legislature included in section 364.025, Florida Statutes (1995),18 a “carrier-of-

last-resort” mechanism. The statute made the incumbent telecommunications 

companies the carriers-of-last-resort during the transition period and required the 

establishment of a funding mechanism to support carrier-of-last resort obligations. 

Id. The PSC required the carriers-of-last-resort to provide basic 

telecommunications service at affordable rates to any customer in their service 

territory. Re: Universal Serv. & Carrier of Last Re[s]ort Responsibilities, 1995 WL 

770157; § 364.025(4), Fla. Stat. (1995). Because the proposed amendment 

significantly alters the regulatory compact by doing away with rate of return 

regulation, it is unclear whether the Legislature could mandate a carrier-of-last-

resort under the proposed amendment or whether a carrier-of-last-resort would 

even be constitutional. 

 Under the scheme proposed by the amendment, it is also unclear who would 

act as the carrier-of-last resort or if one could exist. As shown in the deregulation 

of the telecommunications market, the natural choice for a carrier-of-last-resort is 

the incumbent utility. § 364.025,  Fla. Stat. (1995). But the proposed amendment 

prohibits the incumbent investor-owned utilities from selling electricity to 

                                           
18 § 364.025 was repealed effective July 1, 2011. 



28 
 

customers, so the incumbent investor-owned utility is eliminated from being the 

carrier-of-last resort. The amendment also prohibits the Legislature from granting 

“exclusive franchises” and forcing a customer to purchase power from one 

provider, which muddies the water even more as to whether the Legislature could 

even provide for a carrier-of-last-resort under the proposed amendment. Add to 

that the proposed amendment’s requirement that electricity must be “competitively 

priced,” which seems to indicate the Legislature would be barred from providing 

for some type of price control to keep the carrier-of-last-resort from charging the 

customer an exorbitant rate.  

 Also, the ballot summary language granting customers the right to choose 

“their” utility is at odds with the language in the text of the amendment limiting 

investor-owned utilities to the construction, operation, and repair of electrical 

transmission and distribution systems. The reality is a voter may not be able to 

choose any particular provider and will not be able to choose to keep their current 

provider, as investor-owned utilities will no longer be providers as they are today. 

 The bottom line is that, contrary to the ballot title and summary’s purported 

“right” to a competitive energy market and energy choice, investor-owned utility 

customers will be giving up their existing right to electricity service. This is a 

significant ramification that the voter should be made aware of in the ballot 

summary before casting his or her vote. 
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D. The ballot title and summary mislead the voter by implying that electric 
 service customers will still have all the consumer protections they have 
 under current law. 
 
 The ballot summary states that the proposed amendment requires the 

Legislature to adopt laws providing for consumer protections. Use of this language 

may lead the voter to believe that there are no consumer protections under the 

current statutory scheme, and that by voting for the proposed amendment the voter 

will be gaining consumer protections. However, the exact opposite is true.  

 The text of the proposed amendment, which voters will not be privy to, lists 

three types of consumer protections contemplated under the proposed amendment, 

all which deal with the competitive market: (1) unwarranted service 

disconnections, (2) unauthorized changes in electric service, and (3) deceptive or 

unfair practices. These protections are far less than the consumer protections that 

electric utility customers currently possess. Under PSC regulations, there are 

customer information requirements,19 a requirement that utilities make full and 

prompt investigations into all customer complaints,20 requirements that a utility 

provide service to applicants in a timely manner,21 procedures utilities must follow 

when collecting and maintaining customer deposits,22 requirements for customer 

                                           
19 Fla. Admin. Code R. 25-6.093. 
20 Fla. Admin. Code R. 25-6.094. 
21 Fla. Admin. Code R. 25-6.095. 
22 Fla. Admin. Code R. 25-6.097. 
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billing,23 standards for backbilling customers,24 and requirements for customer 

refunds.25 These are just a sample of the customer protections voters will be losing 

under the proposed amendment.26 

 Moreover, voters are not informed by the ballot title and summary that their 

consumer advocate will no longer be there to assist them when they have an 

electric utility rate dispute. Under current law, the Office of Public Counsel 

provides legal representation to the citizens of Florida in PSC proceedings. 

§ 350.061, Fla. Stat. (2018). As the rates charged to customers will be established 

by the competitive market under the proposed amendment instead of by the PSC, 

there will no longer be PSC ratemaking proceedings, and the Office of Public 

Counsel will no longer have a role to play.   

 The true effect of the proposed amendment is to strip away existing 

consumer protections. Thus, the ballot summary is misleading.  

  

                                           
23 Fla. Admin. Code R. 25-6.100. 
24 Fla. Admin. Code R. 25-6.103. 
25 Fla. Admin. Code R. 25-6.109. 
26All the similar PSC consumer protection rules imposed on telecommunications 
companies were repealed in 2011 when the telecommunications market was fully 
deregulated. See Fla. Admin. Code R. 25-4.107–.114. 



31 
 

E. The ballot title and summary fail to inform the voter that consumers 
 may be required to pay amounts in addition to their electric rates to 
 reimburse investor-owned utilities for their stranded investment. 
 
 The ballot summary and the text of the proposed amendment make clear that 

investor-owned electric utilities will be limited to the construction, operation, and 

repair of electrical transmission and distribution systems. By only stating the three 

things investor-owned utilities can do under the new scheme, the ballot summary 

fails to tell voters that investor-owned utilities will be barred from owning 

generation, transmission, and distribution assets,27 as well as the financial 

ramifications this is likely to have on consumers. 

 The proposed amendment will require investor-owned utilities to divest 

ownership interests in assets whose costs were incurred pursuant to the regulatory 

compact. This divestiture will be a necessary event in the transition to competitive 

electricity markets. Investor-owned utilities will not undertake these sales 

voluntarily, and the sales must be completed within the timeframe required by the 

proposed amendment. Thus, potential purchasers may not be willing to offer a 

price that would more closely match the remaining value of the investor-owned 

utility’s assets as they would offer in an unconstrained sale. The proposed 
                                           
27 The plain and unambiguous text limits investor-owned utilities to constructing, 
repairing, and operating transmission and distribution systems. This means they 
can only contract with the owners of these systems to do those three activities. 
Compare § 366.02(2), Fla. Stat. (2018), which defines an “electric utility” as an 
investor-owned electric utility which owns, maintains, or operates an electric 
generation, transmission, or distribution system within the State.  
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amendment’s implementation timeline will limit the selling investor-owned 

utility’s ability to negotiate for better prices. Additionally, there may be power 

plants that no purchaser will be willing to acquire.   

 Moreover, the mandate for divestiture in the plain wording of the 

amendment, combined with the prohibition on ownership in the plain wording of 

the amendment, makes the likelihood of stranded investment a virtual certainty. 

For example, an investor-owned utility is unlikely to be able to transfer assets to an 

affiliate because any affiliate would have common parent ownership, which by 

definition would be investor-owned. Under the amendment, an investor-owned 

utility in Florida cannot own generation, transmission, or distribution facilities. As 

a result of these constraints, these forced sales or transfers may not be feasible and, 

thus, would likely provide the investor-owned utility with less than full recovery of 

its prudently incurred costs. These remaining unrecovered amounts are “stranded” 

investments. 

 An alternative revenue stream will have to be established for stranded 

investments. See Bluefield Waterworks & Improvement Co. v. Pub. Serv. Comm’n 

of W. Va., 262 U.S. 679, 690 (1923) (holding that “[r]ates which are not sufficient 

to yield a reasonable return on the value of the property used at the time it is being 

used to render the service are unjust, unreasonable and confiscatory, and their 

enforcement deprives the public utility company of its property in violation of the 
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Fourteenth Amendment”). Some states have addressed stranded investments by 

establishing a surcharge, or rider, for a period of years. The stranded investment 

surcharge is “nonbypassable,” which means all customers of the investor-owned 

utility must pay the charge to avoid a taking under the U.S. Constitution. See 

§ 366.95(1)(j), Fla. Stat. (2018). 

 A comparable example occurred recently when the early retirement of Duke 

Energy Florida’s Crystal River nuclear plant resulted in a large potential stranded 

investment that Duke requested it be allowed to recover. In re: Pet. for approval to 

include in base rates the revenue requirement for the CR3 regulatory asset, by 

Duke Energy Fla., Inc., Order No. PSC-15-0537-FOF-EI, 2015 WL 7424351, *2 

(Fla. P.S.C. Nov. 19, 2015). Pursuant to section 366.95, Florida Statutes, Duke was 

authorized by the PSC to sell bonds in financial markets to recover the stranded 

investment and impose a nonbypassable surcharge on its customers to collect the 

amounts due to the bondholders. Id. at *49. The bonds were issued in 2016, and 

Duke’s customers will be paying the surcharge through 2036. Id. at *16. 

 However, here, due to the wholesale nature of the divestiture, there is no 

guarantee that a financial bond market will be available to recover the type of 

stranded investment that would occur as a result of the proposed amendment. At 

the end of the day, taxpayers will pay for stranded costs in some manner. The 
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ballot title and summary do not make the voters aware that they may be liable for 

potential stranded investments for years to come.   

II.   THE PROPOSED AMENDMENT VIOLATES THE SINGLE-
 SUBJECT RULE. 
 
A.   The proposed amendment addresses multiple subjects. 
 
 “The single-subject requirement is at its base a ‘rule of restraint’ designed to 

protect Florida’s organic law from ‘precipitous and cataclysmic change.’” Advisory 

Op. to the Atty. Gen. re: Limits or Prevents Barriers To Local Solar Elec. Supply, 

177 So. 3d 235, 242 (Fla. 2015) (quoting In re: Advisory Op. to the Atty. Gen. – 

Save Our Everglades, 636 So. 2d 1336, 1339 (Fla. 1994)). The Court requires 

“strict compliance with the single-subject rule in the initiative process for 

constitutional change because our constitution is the basic document that controls 

our governmental functions….” Fine v. Firestone, 448 So. 2d 984, 989 (Fla. 1984). 

“[T]he single-subject restraint on constitutional change by initiative proposals is 

intended to direct the electorate’s attention to one change which may affect only 

one subject and matters directly connected therewith….” Id. at 989. “[E]nfolding 

disparate subjects within the cloak of a broad generality does not satisfy the single-

subject requirement.” Evans v. Firestone, 457 So. 2d 1351, 1353 (Fla. 1984). 

 While the proposed amendment claims to address “competitive energy 

market for customers of investor-owned utilities” and “allowing energy choice,” 

the true sweep of the amendment is much more extensive than these topics. As 
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illustrated in Point I of this Brief, the proposed amendment will have undisclosed 

ramifications on a wide array of individual subjects, including: (1) electricity price 

regulation; (2) reliability of the electricity supply; (3) grid adequacy; (4) capacity 

reserves; (5) generation and fuel diversity; (6) an electric utility’s obligation to 

serve the public; (7) divestiture of utility assets and stranded investments; and (8) 

the restructuring of the wholesale and retail electricity markets.  

 In Advisory Opinion to the Attorney General re Limits or Prevents Barriers 

to Local Solar Electricity Supply, 177 So. 3d at 244, this Court found that the 

opponents to a solar electricity initiative failed to show how the initiative would 

interfere with or take over Florida’s energy policy. This cannot be said about the 

proposed amendment, which specifically upends Florida’s current electricity 

regulation policy. 

B.  The proposed amendment alters the functions of multiple branches of 
 government. 
 
 In Advisory Opinion to the Attorney General re Limits or Prevents Barriers 

to Local Solar Electricity Supply, 177 So. 3d at 244, this Court reiterated that it is 

not enough that the initiative affects several branches of government. The initiative 

will only fail if it substantially alters or performs the functions of multiple branches 

of government. Id. (citing Advisory Op. to the Atty. Gen. re Use of Marijuana for 

Certain Med. Conditions, 132 So. 3d 786, 795 (Fla. 2014)). As illustrated in Point I 

of this Brief, the proposed amendment substantially alters the functions of both the 
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Florida Legislature and the PSC. It also requires the creation of an entirely new 

entity: the independent market monitor. Finally, the amendment will likely alter the 

function the federal government plays in Florida’s electricity market. 

 The proposed amendment requires the Legislature to adopt laws to make 

Florida’s wholesale electricity market fully competitive. Although the wholesale 

market for electricity pricing is competitive under FERC’s oversight, the PSC 

currently has jurisdiction over electric generation, and, as discussed in detail in 

Point I of this Brief, utility electric generation is cost-based, not market based, 

under Florida’s current regulatory scheme.   

 To ensure there will be a competitive market for electricity generation, as 

required by the proposed amendment, it is likely that Florida would have to 

develop a regional transmission organization (RTO) or independent system 

operator (ISO), which is an independent entity that manages or operates the 

transmission portion of the electric supply system. FERC has jurisdiction over 

RTOs and ISOs. 16 U.S.C.A. § 824(b)(1), (e) (West 2019).   

 In 2006, the PSC explored the prudence of the investor-owned utilities’ 

participation in a Peninsular Florida RTO, referred to as GridFlorida. In re: Review 

of GridFlorida Reg’l Transmission Org. (RTO) Proposal, Order No. PSC-06-

0388-FOF-EI, 2006 WL 1311944 (Fla. P.S.C. May 9, 2006). Evidence from a 

consultant hired to conduct an independent assessment of the GridFlorida costs and 
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benefits showed that the costs greatly exceeded the benefits, by over $700 million. 

Id. at *5. After reviewing all the evidence from the hearing, the PSC concluded 

that the development of GridFlorida did not appear to be cost-effective and that 

GridFlorida’s development would not be prudent or in the public interest. Id. at 

*12. 

 Nonetheless, whatever the Legislature would have to do to implement the 

proposed amendment, FERC would have preemptive jurisdiction if there were to 

be a conflict between federal and state law. See § 16 U.S.C.A. § 824(b) (stating 

that FERC has exclusive jurisdiction over the “transmission of electric energy in 

interstate commerce,” over the “sale of electric energy at wholesale in interstate 

commerce,” and over “all facilities for such transmission or sale of electric 

energy”). Thus, the proposed amendment is likely to substantially alter the function 

of the federal government, as FERC may be called on to play a larger role in 

Florida’s energy market.  

 In addition to substantially changing the functions of existing governmental 

entities, the proposed amendment also creates a new entity—the independent 

market monitor—whose sole purpose is to ensure the competitiveness of the 

wholesale and retail electricity markets. The proposed amendment’s requirement 

that the market monitor be independent indicates that not only will it be separate 

and apart from the Legislature, the Legislature may not have the authority to 
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oversee this new entity at all. And for that matter, it is unclear whether any other 

branch of State government will or could have oversight over this new 

constitutionally created entity. 

 The proposed amendment will cause precipitous and cataclysmic changes to 

how governmental entities are currently functioning. See, e.g., Fine, 448 So. 2d at 

993. Thus, the proposed amendment clearly and conclusively violates the single-

subject requirement of article XI, section 3 of the Florida Constitution. 

CONCLUSION 

 The ballot title and summary are misleading, and the proposed amendment 

violates the constitutional single-subject requirement. The Court should prevent the 

proposed amendment from being placed on the ballot.      

      Respectfully submitted, 
 
      /s/ Samantha M. Cibula 
      Samantha M. Cibula 
      Attorney Supervisor 
      Florida Bar No. 0116599 
      scibula@psc.state.fl.us 
 
Andrew B. King    Keith C. Hetrick 
Senior Attorney    General Counsel 
Florida Bar No. 124759   Florida Bar No. 564168 
aking@psc.state.fl.us   khetrick@psc.state.fl.us 
    

FLORIDA PUBLIC SERVICE  COMMISSION 
2540 Shumard Oak Blvd. 

Tallahassee, FL 32399-0850 
(850) 413-6199 



39 
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy of the foregoing has 

been furnished by electronic mail service through the Florida Court’s E-

Filing Portal on April 18, 2019, to the following: 

        
The Honorable Ashley Moody 
Attorney General 
Christopher J. Baum 
Deputy Solicitor General 
Office of the Attorney General 
The Capitol, PL-01 
Tallahassee, FL  32399-1050 
christopher.baum@myfloridalegal.com 
 
 
      /s/Samantha M. Cibula 
      Samantha M. Cibula 
 
  



40 
 

CERTIFICATE OF COMPLIANCE 

 I HEREBY CERTIFY, pursuant to Rule 9.210(a)(2), Florida Rules of 

Appellate Procedure, that this brief was prepared using Times New Roman 

14-point typeface, a font that is proportionally spaced. 

 

  /s/ Samantha M. Cibula  
  Samantha M. Cibula 
 
 


