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I. Statement of the Case and Facts 
 

 The Attorney General initiated this proceeding to test the validity of a 

proposed constitutional amendment advanced by a political group known as 

“Citizens for Energy Choice.” The proposed constitutional amendment is titled 

“Right to Competitive Energy Market for Customers of Investor-Owned Utilities; 

Allowing Energy Choice” (hereinafter referred to as “Right to Energy Market”). The 

proposed amendment text, ballot title and summary are available in this docket. In 

compliance with constitutional and statutory procedural requirements, the Attorney 

General requested the Court consider whether the proposed constitutional 

amendment meets the requirements of law for placement on a ballot to be submitted 

to the voters of Florida.  

 On March 29, 2019, the Court entered an Order authorizing interested parties 

to file briefs on or before April 18 and setting oral argument for August 28, 2019. 

Respondents, the National Audubon Society (d/b/a Audubon Florida, hereinafter 

“Audubon Florida”) and The Nature Conservancy, Florida Program (hereinafter 

“TNC-Florida”) together oppose the placement on a ballot of the proposed Right to 

Energy Market constitutional amendment. National Audubon Society is a national 

nonprofit conservation organization founded in 1905 dedicated to protecting birds 

and the places they need, today and tomorrow, throughout the Americas using 

science, advocacy, education, and on-the-ground conservation. Audubon Florida, 
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active in Florida for over 100 years, represents over 35,000 members and controls 

over 46,000 acres of conservation land in Florida including four sanctuaries open to 

the public. The Nature Conservancy is a science-based not-for-profit 501(c)(3) 

corporation that was founded in 1951 to conserve the lands and waters upon which 

all life depends. TNC-Florida has been active in Florida for over 56 years, has 

approximately 55,000 members and owns over 55,159 acres of conservation land in 

Florida.  Audubon Florida and TNC-Florida contend that the Right to Energy Market 

amendment fails to meet the requirements for placement on a ballot and therefore 

should not be submitted to the electorate.  

II. Summary of Argument 
 

 The proposed amendment should not be allowed to appear on the ballot. It 

violates several principles of Florida law governing citizens’ initiatives, including 

the requirements of Section 101.161, Florida Statutes, that the ballot summary 

properly inform the voters of the amendment’s true and complete meaning. The 

proposed amendment is fatally vague and overbroad and fails to comprehensively 

advise the voters of the impact that it will have on existing laws, the Florida 

Constitution, and Florida citizens. 

 Audubon Florida and TNC-Florida are aware that other interested parties will 

submit briefs to the Court opposing the proposed amendment. Those briefs will 

extensively discuss the legal principles governing citizens’ initiatives in Florida and 
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describe how the proposed amendment violates those principles, in particular, the 

single-subject requirement of Article XI, Section 3, of the Florida Constitution. 

Audubon Florida and TNC-Florida will not repeat those points here. Instead, 

Audubon Florida and TNC-Florida will focus on the misleading and incomplete 

ballot title and summary by highlighting the proposed amendment’s potential impact 

on the ability of energy consumers to choose the source of energy generation; and 

the continued viability of existing laws directed towards conservation of natural 

resources and the use of renewable energy, including solar energy, and net metering. 

See §§ 366.81, 366.91, 403.503, 403.519, Fla. Stat.; see also Fla. Admin. Code R. 

25-6.065. 

 Without explanation to voters of the legal effect of the amendment, the 

proposed amendment could nullify unspecified existing laws, including those 

relating to conservation of natural resources and use of renewable energy, and cause 

a total disruption of the energy market in Florida, especially the generation market, 

and therefore could derail and delay planned and potential energy conservation 

efforts as well as the increased use and deployment of renewable energy. See INT’L 

ENERGY AGENCY, CLIMATE POLICY UNCERTAINTY AND INVESTMENT RISK 36-37 

(2007), 

https://www.iea.org/publications/freepublications/publication/Climate_Policy_Unc

ertainty.pdf; see also FLA. PUB. SERV. COMM’N, REVIEW OF THE 2018 TEN-YEAR 
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SITE PLANS OF FLORIDA’S ELECTRIC UTILITIES 27-33 (2018), 

http://www.psc.state.fl.us/Files/PDF/Utilities/Electricgas/TenYearSitePlans/2018/

Review.pdf. 

III. Argument  
 

 The Court’s review of citizen initiatives is limited to the consideration of: (1) 

whether the text of the amendment complies with the requirements of Article XI, 

Section 3, of the Florida Constitution, and (2) whether the ballot title and summary 

comply with the requirements of Section 101.161, Florida Statutes.  

 The proposed amendment fails to satisfy the requirements of Section 101.161, 

Florida Statutes, that the summary and ballot title state “in clear and unambiguous 

language the chief purpose of the measure.” Advisory Op. to the Attorney Gen. re. 

Ltd. Political Terms in Certain Elective Offices, 592 So. 2d 225, 228 (Fla. 

1991) (quoting Askew v. Firestone, 421 So. 2d 151, 155 (Fla. 1982)). While the 

summary and ballot title do not have to show “every detail or ramification of a 

proposed amendment,” Advisory Op. to the Attorney Gen. re. Ltd. Casinos, 644 So. 

2d 71, 74-75 (Fla. 1994), the “summary should tell the voter the legal effect of the 

amendment.” Evans v. Firestone, 457 So. 2d 1351, 1355 (Fla. 1984). Additionally, 

the amendment must not “omit material facts necessary to make the summary not 

misleading.” See Advisory Op. to the Attorney Gen. re. Term Limits Pledge, 718 So. 

2d 798, 803 (Fla.1998) (“A ballot summary may be defective if it omits material 
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facts necessary to make the summary not misleading.” (quoting Advisory Op. to the 

Attorney Gen.-Ltd. Political Terms in Certain Elective Offices, 592 So. 2d 225, 228 

(Fla.1991)). The Court will not interfere with the right of the people to vote on a 

proposed constitutional amendment unless the record shows “that the proposal is 

clearly and conclusively defective.” Askew v. Firestone, 421 So. 2d 151, 154 (Fla. 

1982). 

A. THE PROPOSED AMENDMENT FAILS TO INFORM THE PUBLIC OF 

THE CHIEF PURPOSE OF THE AMENDMENT AND MISLEADS THE 

PUBLIC ABOUT THE PUBLIC’S ABILITY TO CHOOSE THE SOURCE OF 

ENERGY GENERATION 
 

 The title and summary mislead the public of the chief purpose of the 

amendment because they purport the amendment’s chief purpose is providing for a 

“competitive energy market,” “allowing energy choice,” and the ability to “generate 

and sell electricity” for “investor-owned utility” (hereinafter IOU) customers. In 

truth, the amendment may not allow consumers to make choices about the source of 

their energy generation; consumers’ choice will be limited to the choice of energy 

providers.   

 The ballot title reflects the persistent misleading nature of the proposed 

amendment by its assertion of “allowing energy choice.” The voters are likely to 

interpret this statement as guaranteeing the ability to choose how their energy is 

generated, although the amendment guarantees no such ability, limiting the options 

to “the right to choose their electricity provider.” The true “legal effect” of the choice 



 

  

Page 6 of 15 

provided by the proposed amendment is limited to choosing the company from 

whom the customer will buy its electricity; the customer will have no direct ability 

to choose the generation method of its electricity (whether coal-fired, gas-fired, or 

renewable-sourced). In Health Care Providers, the Court rejected a proposed 

amendment because it was “overly vague” and “it [left] voters guessing” the 

meaning of the proposed measure; the Court also criticized the proposed 

amendment’s casting of contractual rights as a “right to choose.” Advisory Op. to the 

Attorney Gen. re Right of Citizens to Choose Health Care Providers, 705 So. 2d 563, 

566 (Fla. 1998). While we acknowledge that Florida has been slow to implement 

renewable energy, the public support for renewables increases the risk that the public 

will falsely perceive “allowing energy choice” to include choice of energy 

generation. Therefore, the amendment’s failure to confront this error affirmatively 

misleads the public in violation of Section 101.161, Florida Statutes.  

B. THE PROPOSED AMENDMENT MISLEADS THE PUBLIC ABOUT 

THE CONTINUED VIABILITY OF EXISTING LAWS REGARDING 

RENEWABLE ENERGY, NET METERING, AND CONSERVATION 

MEASURES 

  

 The implications of the misleading amendment text, summary, and title to the 

legislative policies of promoting conservation and renewable energy are 

compounded by the undefined threat of repeal pursuant to the amendment. The 

summary “requires the Legislature to… repeal inconsistent statutes, regulations, and 

orders.” This statement misleads the public due to the vague, ambiguous language 
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employed and the failure to identify the “statutes, regulations, and orders” that would 

be the subject of the repeals. The Court highlighted a similar omission when it 

rejected a proposed amendment related to laws restricting discrimination, which 

provided for the repeal of “all laws inconsistent with this amendment.” Advisory Op. 

to the Attorney Gen. -Restricts Laws Related to Discrimination, 632 So. 2d 1018, 

1021 (Fla. 1994) (hereinafter Laws Related to Discrimination). The Court stated that 

“[b]oth the summary and the text of the amendment omit any mention of the myriad 

of laws, rules, and regulations that may be affected by the repeal of ‘all laws 

inconsistent with this amendment.’” Id. Ultimately, the Court ruled the proposed 

amendment should be stricken from the ballot due to its omission of material 

information that was likely to confuse voters. Id.  The ballot language omits any 

identification of the statutes, regulations, or orders that would be repealed by this 

proposed amendment and is thus analogous to the rejected language in Laws Related 

to Discrimination. Therefore, as in that decision, the amendment should be stricken 

from the ballot for its omission of material facts that will mislead the public.  

 In addition to the flaws analogous to the flaws in Laws Related to 

Discrimination, the repeal provision is further clouded by the alteration of language 

between the ballot summary and the text of the amendment, which provides that “all 

statutes, regulations, or orders which conflict with this section shall be void” 

(emphasis added). This Court has recognized the difference between statutes that are 
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“inconsistent” and statutes that are in “conflict” for over 80 years. American 

Bakeries Co. v. Haines City, 180 So. 524, 530 (Fla. 1938).  Certain statutes may be 

inconsistent with each other without being in conflict, yet the proposed amendment 

substitutes these terms as if they were synonymous, creating another layer of 

confusion for voters. See Evans v. Firestone, 457 So. 2d 1351, 1355 (Fla. 1984) 

(discussing the impermissibility of “recasting” language amongst the summary and 

the text of the amendment). The proposed amendment is clearly and conclusively 

defective due to these errors, as expressed by the Court before: “The problem, 

therefore, lies not with what the summary says, but rather with what it does not say.” 

Askew v. Firestone, 421 So. 2d 151, 156 (Fla. 1984). 

 The Legislature has enacted a myriad of statutes for the purpose of 

conservation efforts, including for example: “energy and climate change funding” in 

Sections 377.802 and 377.809, Florida Statutes; and “environmental effort cost 

recovery” in Sections 366.825 and 366.8255, Florida Statutes. Moreover, the 

Legislature has enacted an equally extensive statutory framework that incentivizes 

the use of renewable energy, including for example: “energy efficiency and 

conservation” in Sections 366.82, 403.509, and 403.519, Florida Statutes, and 

Article II, Section 7, of the Florida Constitution; and in “solar energy and net 

metering efforts” in Sections 163.04, 366.91, 366.92, 377.703, and 377.705, Florida 

Statutes, as well as Article VII, Section 3(e)(2) and Article XII, Section 34, of the 
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Florida Constitution, and Fla. Admin. Code R. 25-6.065. These constitutional 

provisions, statutes, and regulations reflect clear and continuous legislative efforts 

to increase the state’s conservation efforts and utilization of renewable energy. The 

proposed amendment fails to identify which, if any, of these measures would be 

repealed; the amendment’s failure to identify these measures impermissibly 

misleads the public by failing to inform voters “on the legal effect of the 

amendment.” Evans v. Firestone, 457 So. 2d 1351, 1355 (Fla. 1984).  

 To illustrate, Florida law requires IOUs to establish a plan to allow for the 

interconnection and net metering of customer-owned renewable energy generation 

and requires that each IOU allow customers with renewable energy generation to 

connect to the IOU’s utility grid and install net metering “at no additional cost to the 

customer… at the point of delivery.” Fla. Admin. Code R. 25-6.065(8); see also 

OFFICE OF INDUS. DEV. & MKT. ANALYSIS, FLA. PUB. SERV. COMM’N, STATISTICS OF 

THE FLORIDA ELECTRIC UTILITY INDUSTRY 32 (2018), 

http://www.psc.state.fl.us/Files/PDF/Publications/Reports/Electricgas/Statistics/20

17.pdf.  (displaying data on the growth of customer-owned photovoltaic facilities in 

Florida). The amendment provides for no mechanism for net metering whatsoever. 

While section (d) of the proposed amendment provides that it does not “invalidate 

this State’s public policies on renewable energy, energy efficiency, and 

environmental protection,” the ballot summary omits any mention of these issues. 
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The amendment misleads the public in two ways: first, the ballot summary omits 

any reference to key components of the proposal, in particular, renewable energy, 

net metering, and conservation measures; second, moreover, the amendment 

language omits any reference to net-metering regulations, leaving voters guessing as 

to the continued viability of net-metering regulations.  

 Another example of the proposed amendment’s failure to identify the statutes 

or regulations to be repealed or voided is the “determination of need” process, which 

determines the approval of power plant facilities by reviewing applications against 

several statutory factors. See §§ 403.509, 403.519, Fla. Stat. The current 

determination of need process includes an inherent preference for the use of 

renewable energies by requiring the Public Service Commission to consider 

“whether renewable energy sources and technologies, as well as conservation 

measures, are utilized to the extent reasonably available.” § 403.519(3), Fla. Stat.  

Neither the proposed amendment text nor the ballot title nor summary identify 

whether these considerations regarding renewable energy and conservation 

measures would remain intact. This omission is a clear example of an amendment 

that impermissibly “hides the ball” and “flies under false colors” as to the merits and 

substantial implications for state law and government functions. Armstrong v. 

Harris, 773 So. 2d 7, 21 (Fla. 2000).  
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  In Nevada’s review of a similar citizen initiative, the Public Utilities 

Commission of Nevada explained that deregulating the energy market through a 

constitutional amendment is unprecedented. PUB. UTIL. COMM’N OF NEV., ENERGY 

CHOICE INITIATIVE FINAL REPORT 27 (2018), 

http://pucweb1.state.nv.us/PDF/AxImages/DOCKETS_2015_THRU_PRESENT/2

017-10/29395.pdf. In comparison to legislative action, the amendment’s presence in 

the constitution heightens the barriers to respond to any unwanted results or public 

concerns. Considering the extensive legal framework supporting conservation 

measures, renewable energy, and net metering, the proposed amendment’s failure to 

identify the particular laws or rules to be repealed is likely to confuse or mislead 

voters.  

IV. Conclusion 

 The proposed amendment is clearly and conclusively defective for its 

omission of material facts that mislead the public and fail to inform the voters of the 

chief purpose of the amendment. The proposal asserts that consumers will have 

“energy choice,” when that choice will be limited to a choice of energy providers 

and may not include the source of energy generation. The proposal fails to mention 

any of the impacts to the current legislative policies and programs designed to 

increase conservation efforts and promote the increased use of renewable energy. 

For these reasons, the proposed amendment is clearly and conclusively defective and 



 

  

Page 12 of 15 

Audubon-Florida and TNC-Florida respectfully request that the amendment be 

removed from the ballot for its failure to comply with the requirements of Section 

101.161, Florida Statutes.  

 

Respectfully Submitted, 

PANZA, MAURER & MAYNARD, P.A. 

 

s/Virginia C. Dailey    

VIRGINIA C. DAILEY  
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(FBN 1011322) 
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