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IN THE SUPREME COURT OF 

FLORIDA 

 

CASE NO. SC19-2047 

 

FLORIDA DEPARTMENT OF  

AGRICULTURE AND CONSUMER  

SERVICES, et al., 

 

Appellants, 

 

v. 

 

JOSEPH DOLLIVER, et al., 

 

Appellees. 

_________________________________/ 

 

APPELLANTS’ RESPONSE TO ORDER 

TO SHOW CAUSE DATED JULY 17, 2020 

 

 Appellants, the Florida Department of Agriculture and Consumer Services 

and the Florida Commissioner of Agriculture (the “Department”), respond to the 

Court’s order “to show cause why this case should not be dismissed as moot in 

light of recent legislative developments. See ch. 20-111, Laws of Fla.” Oral 

argument is set in this case for September 10, 2020. 

 This appeal is not moot. The Department has a right to review of the 

decisions on appeal under article V, § 3(b)(1), of the Florida Constitution. The 

Department does not waive this right and wishes this appeal to proceed. 

 This is an appeal from a decision of the Second District Court of Appeal 

which (1) affirmed a writ of mandamus against the Department compelling it to 
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pay certain citrus canker judgments for which the Florida Legislature had not 

appropriated funds for payment, and (2) declared unconstitutional §§ 11.066(3) 

and (4), Florida Statutes, which, inter alia, forbad the Department from paying 

judgments absent a legislative appropriation for that purpose. 

As the Department has long predicted would occur in this case – because the 

same thing occurred with respect to canker judgments in two other lawsuits – the 

Legislature has now in chapter 20-111, Laws of Florida, appropriated the funds to 

pay these judgments. The Department received a warrant for the funds and paid the 

judgments on July 13, 2020. See the Department’s Fourth Request for Judicial 

Notice, filed herewith. 

 The payment of the judgments does not render this appeal moot, however, 

because satisfaction of the judgments is only one of multiple issues presented here. 

Importantly, the issues include this Court’s mandatory review, via appeal as of 

right in the Department, of the declaration that §§ 11.066(3) and (4) are 

unconstitutional. Ironically, the declaration of unconstitutionality was premised on 

the lower tribunals’ view that the statutes effectively denied Appellees any right to 

recover payment for their judgments. That determination was never correct, 

however, and manifestly should not stand now, because the judgments have, in 

fact, been paid, and paid in exactly the fashion prescribed by the statutes. 
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 The constitutionality of the statutes, as well as the other issues presented 

here, are not moot. They are matters of great public importance, and they will recur 

in this case or in two other canker class actions still pending which implicate the 

same issues and statutes. 

 This appeal is fully briefed and on the argument calendar for September. If 

the issues are not decided by this Court now, they will be back – after perhaps 

years of further litigation and uncertainty in the lower courts, and ultimately, 

rebriefing again here. Deciding the issues now will afford clarity and certainty in 

the law, promote judicial economy, and conserve the resources and time of the 

parties by avoiding future litigation and relitigation of issues already before this 

court here and now. 

 The order to show cause should therefore be discharged, and the appeal 

should be decided on the merits. 

I. This Is a Mandatory Appeal of a Decision Declaring a State Statute 

Invalid and Is Not Moot. 

 

 The Court should not dismiss this appeal as moot because the decision of the 

Second District Court of Appeal on review held that §§ 11.066(3) and (4), Florida 

Statutes, are unconstitutional as applied to takings judgments. Fla. Dep’t of Agric. 

& Cons. Servs. v. Dolliver, 283 So. 3d 953 (Fla. 2d DCA 2019). In particular, the 

Second District affirmed the trial court’s decision which “determined that sections 

11.066(3) and (4) are unconstitutional as applied and issued a writ of mandamus 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS11.066&originatingDoc=I256eb1b0063b11ea8f2fea1b83c4f42a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d08f0000f5f67
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS11.066&originatingDoc=I256eb1b0063b11ea8f2fea1b83c4f42a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d08f0000f5f67
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS11.066&originatingDoc=I256eb1b0063b11ea8f2fea1b83c4f42a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_0bd500007a412
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directing the Department to pay the judgments.” Id. at 956. This is thus a 

mandatory appeal because the decision declared the statutes unconstitutional and 

“[t]he supreme court… [s]hall hear appeals from final judgments of trial courts 

imposing the death penalty and from decisions of district courts of appeal declaring 

invalid a state statute;…” Art. V, § 3(b)(1), Fla. Const. See Fla. R. App. P. 

9.030(a)(1)(A)(ii) (echoing constitutional grant of such mandatory jurisdiction to 

this Court). 

 The importance of this Court’s decision declaring state statutes 

unconstitutional cannot be overstated. It is one of only two categories of cases 

reviewable in this Court of right, i.e., by appeal, and the only such category of 

orders in civil cases. Both the Florida Constitution and the Rules of Appellate 

Procedure thus deem review of unconstitutionality holdings to require the same 

level of scrutiny by this Court as decisions to impose the death penalty in criminal 

cases. In all other cases (saving enumerated others expressly provided by general 

law), this court’s review is discretionary, and it may decline to hear a case even 

when it has jurisdiction to do so. 

 This Court recognizes its duty to provide review of orders declaring state 

statutes unconstitutional, despite changes in circumstances that might otherwise 

moot the determination. 
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In City of Fort Lauderdale v. Dhar, 185 So. 3d 1232 (Fla. 2016), this Court 

considered a decision of the Fourth District declaring unconstitutional as applied 

an automated red light statute even though the statute had been amended, making 

the inquiry moot. 185 So. 3d at 1234. This Court nevertheless held that it had 

“mandatory appellate jurisdiction under article V, section 3(b)(1), of the Florida 

Constitution.” Id. at 1233. The Court said that “we are obliged by the Florida 

Constitution to provide appellate review of the district court decision because it 

declared a state statute invalid. See article V, § 3(b)(1), Fla. Const.” Id. 

 Dismissing this appeal would leave the holding of Dolliver that §§ 11.066(3) 

and (4) are unconstitutional as the law of Florida, despite the mandate in the 

Florida Constitution and the Florida Rules of Appellate Procedure that this Court 

“shall hear” appeals of such decisions. Dismissal of this appeal would contravene 

article V of the Florida Constitution. 

II. The Orders on Appeal Are Not Moot Because Real Controversies as to 

Issues Exist. 

 

 A. Cases Are Not Moot Where Real Controversies Exist. 

 Under Florida law, the existence of “real controversies” precludes dismissal 

for mootness. “Unlike the express statement of the requirement found in the United 

States Constitution, see U.S. Const. art. III, § 2, the Florida Constitution does not 

contain an express ‘case or controversy’ rule.” Brady v. P3 Group (LLC), 98 So. 

3d 1202, 1209 n.10 (Fla. 3d DCA 2012). Florida does recognize “a general 
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standing requirement in the sense that every case must involve a real controversy 

as to the issue or issues presented,” id. at 1209, but “the doctrine of standing is not 

employed with the rigidity found in federal practice…,” id. 

 If “a real controversy as to the issue or issues presented” exists, and the 

parties are not simply “requesting an advisory opinion,” the court should exercise 

its jurisdiction. Dep’t of Revenue v. Kuhnlein, 646 So. 2d 717, 720-21 (Fla. 1994), 

cert. denied, 515 U.S. 1158 (1995). 

 B. The Issues on Appeal Are Still Real Controversies. 

 The Department argues six points in its initial brief. Only one point is moot 

– whether the Department wrongfully “failed,” and could be compelled by 

mandamus, to pay a judgment that it could not lawfully pay by statute – but this 

point is an important issue that will recur absent finality from this Court. The other 

five issues are not moot. 

 Point I: The Department, until the Legislature passed a budget bill that 

survived a veto, did not have the present ability to pay the judgments. (Initial Brief 

at 14-24). This issue is moot as to the Lee Judgments because the Legislature has 

now passed and the Governor has approved an appropriation to pay the judgments, 

which are now satisfied, but is important and will recur, as shown below. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995061521&pubNum=708&originatingDoc=Iebb52ada0c8611d9bc18e8274af85244&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
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 Point II:  Appellees did not exhaust their remedies prior to the court’s 

declaration of the unconstitutionality of §§ 11.066(3) and (4). (Initial Brief at 24-

31). This issue is not moot. 

 Point III:  Sections 11.066(3) and (4) are not unconstitutional. (Initial Brief 

at 31-44). This issue is not moot. The Second District’s holding that §§ 11.066(3) 

and (4) are unconstitutional as applied means that the holding applies to any 

situation involving monetary damages for a taking against the State or its agencies. 

See Dolliver, 283 So. 3d at 959-62. There is a real controversy as to this issue. 

 Point IV: The decisions on appeal conflict with the principle of the 

separation of powers. In particular, the Second District held that “application of 

these statutory provisions could subject payment of a takings judgment to the 

whim of the legislature and governor.” Dolliver, 283 So. 3d at 957. (Initial Brief at 

44-55). This issue is not moot. 

 Point V: The common law and the statutes preclude execution on the State. 

(Initial Brief at 55-58). This issue is now moot as to the Lee Judgments, but the 

holding that the owner of a takings judgment may execute on the State is not moot 

and will recur quickly. The district court’s decision that the common law allows 

execution on the State is unprecedented. 

 Point VI: Attorneys’ fees were erroneously awarded by the courts below. 

(Initial Brief at 58-60). This issue is not moot. 
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C. Mootness Does Not Preclude Review Because the Issues Are of 

Great Public Importance and Will Recur. 

 

 “It is well settled that mootness does not destroy an appellate court’s 

jurisdiction, however, when the questions raised are of great public importance or 

are likely to recur. Pace v. King, 38 So. 2d 823 (Fla.1949); Tau Alpha Holding 

Corp. v. Board of Adjustments, 126 Fla. 858, 171 So. 819 (1937).” Holly v. Auld, 

450 So. 2d 217, 218 n.1 (1994). See Fla. R. App. P. 9.030(a)(2)(A)(ii) (this Court 

has discretionary jurisdiction of decisions expressly construing provisions of 

Florida Constitution). 

 The issues in this case will recur. 

 First, this case is one of five related citrus canker class actions, of which four 

resulted in takings judgments against the Department. The Orange County 

judgments in the amount of $42,149,947 with interest are unpaid. (Initial Brief at 3, 

9; Department’s Second Request for Judicial Notice, filed February 5, 2020). The 

Legislature has declined to appropriate funds to pay these judgments. A mandamus 

action could be commenced at any time and the situation would be identical to this 

case. 

 Second, the Appellees were awarded attorneys’ fees by the circuit court and 

the Second District and have asked for them in this appeal. The lawfulness of the 

awards is on review. (Initial Brief at 58-60). Sizable judgments for attorneys’ fees 

will likely be entered on the basis of the awards and any award made by this Court 
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as well if it affirms. The Legislature has not appropriated funds to pay any such 

judgments. So once again the situation will recur. 

 Third, the fifth related citrus canker class action is pending in Miami-Dade 

County. Judgment was entered in favor of the Department and is on appeal to the 

Third District in Case No. 3D17-2077. (Initial Brief at 4). If the current judgment 

is reversed by the Third District or this Court on review, judgments may be entered 

against the Department. There is no appropriation to pay such judgments, and these 

issues will recur. 

 Fourth, there is a history of interaction among the judicial, executive, and 

legislative branches in the implementation of citrus pest control programs, which 

leads to this recurring situation. Historically, in citrus disease eradication 

programs, a state agency is called upon to control the disease, but the Legislature 

does not appropriate funds in advance of the program for compensation because 

the value, if any, of the plants removed cannot be known. See Dep’t of Agric. & 

Cons. Servs. v. Polk, 568 So. 2d 35 (Fla. 1990) (citrus exposed to citrus canker not 

compensable, but amount of compensation for unexposed citrus determined by 

jury). After the spreading decline disease eradication program in the 1950's, the 

legislature created a compensation program in 1957. Cunningham v. State Plant 

Board of Florida, 112 So. 2d 905 (Fla. 2d DCA 1959). Following the 1980's citrus 

canker eradication program, the Legislature enacted a compensation program in 
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1989. See Dep’t of Agric. & Cons. Servs. v. Bonanno, 568 So. 2d 24 (Fla. 1990). In 

the citrus canker eradication program that began in 1995, the Legislature created 

the “Shade Florida” compensation program in 2001. See § 581.1845, Fla. Stat. 

(2003). 

 Nevertheless, in all these pest eradication programs, litigation arose over the 

adequacy of the compensation for the destroyed property. See, e.g., Conner v. Mid-

Florida Growers, Inc., 541 So. 2d 1252 (Fla. 2d DCA 1989). The Legislature 

should and does act quickly to deal with such agricultural emergencies. The court 

system’s determination of compensation for the actions necessarily takes place 

later. This scenario is playing out now with the COVID-19 pandemic. There likely 

will be takings litigation in the wake of the government’s actions to combat the 

virus, and the instant issues will recur. 

 Not only will the issues recur, they are also matters of “great public 

importance.” Holly v. Auld, supra. The Second District’s decision involves the 

constitutionality of a long-existing state statute, the separation of powers among 

the branches of government, sovereign immunity, and the lawfulness of mandamus 

where there is no present ability to comply. See Fla. Dep’t of Envtl. Prot. v. 

ContractPoint Parks, LLC, 986 So. 2d 1260, 1261 (Fla. 2008) (interpretation of 

§ 11.066, Fla. Stat., a “matter of great public importance”). 



11 

CLARKE SILVERGLATE, P.A. 

799 Brickell Plaza • Suite 900 • Miami, FL 33131 • Phone 305.377.0700 • Fax 305.377.3001  www.cspalaw.com 

 A particularly significant issue is the Second District’s holding that 

execution on the State is lawful in satisfaction of a takings judgment. Dolliver, 283 

So. 3d at 964. The Department argued that the common law of Florida barred 

execution when the circuit court entered an “order allowing the Lee Homeowners 

to conduct a deposition in aid of execution and to submit a list of executable 

property to the trial court.” Id. The Second District rejected the “authorities cited 

by the Department,” which “yield to the Lee Homeowners’ constitutional rights to 

be compensated for the governmental taking.” Id. This decision to allow execution 

on the State is contrary to longstanding Florida law and principles of state 

sovereignty. (Initial Brief at 55-58). It should be reviewed as a question of great 

public importance. 

 This Court should decide this appeal to provide guidance to public officials 

in the three branches of government. This Court has recognized that even where a 

constitutional decision is unnecessary, “disposition of the constitutional question 

will aid the lower courts, afford guidance, ... and advance the underlying policy of 

removing uncertainty....” Sullivan v. Sapp, 866 So. 2d 28, 34-35 (Fla. 2004). This 

is particularly true where there are “important principles of constitutional law 

affecting the powers and duties of public officials, even though a decision on the 

constitutional points in the particular case was unnecessary to dispose of it.” Id. at 
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35 (relying on Ex Parte Lewis, 101 Fla. 624, 135 So. 147, 149-50 (1931)) 

(emphasis added). 

III. The Department Has a Right to Judicial Review. 

 The Department is entitled to its day in court because the orders on appeal 

find the Department responsible for wrongdoing. In particular, the Second District 

declared the Department guilty of “ongoing failure to pay the outstanding final 

judgments,” Dolliver, 283 So. 3d at 956, echoing similar findings by the circuit 

court (Appendix to Initial Brief A0007-0067), during the time when the 

Department was barred by law, § 11.066(3), from paying the judgments due to the 

lack of an appropriation. Moreover, the circuit court found that the Department 

“seize[d] [the destroyed trees] without legal justification” (id. A0010), the 

Commissioner of Agriculture’s opinion on the differing verdicts in the five 

counties was “inaccurate, misleading, and contrary to the oath he took under 

Article II, § 5(b), Fla. Const.” (id. A0012), and the Commissioner “may even be 

thwarting efforts of payment [sic]” (id. A0011). 

 The Department has a right under due process of law as to review of these 

findings. In Ayres v. State, 708 So. 2d 318, 319 (Fla. 5th DCA 1998), an appeal 

was mooted when the statute under which the defendant was convicted was held 

unconstitutional. 708 So. 2d at 319. Nevertheless, the defendant was entitled to 

have his motion for relief heard because he “has an interest in having his 
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conviction for such a crime set aside” since he “may suffer detriments to enjoying 

the total privileges and freedoms of citizen status….” Id. The Department similarly 

has an interest in reversal of the findings of the Second District and the circuit 

court that it acted wrongfully at a time when it was complying with § 11.066(3). 

Conclusion 

 This Court should discharge the order to show cause why this case should 

not be dismissed. 

     Respectfully submitted, 

CLARKE SILVERGLATE, P.A. 

/s/ Wesley R. Parsons 

Wesley R. Parsons 

Florida Bar No. 539414 

wparsons@cspalaw.com  

mpedraza@cspalaw.com 

      socd@cspalaw.com  

      Karen H. Curtis 

      Florida Bar No. 257923 

      kcurtis@cspalaw.com  

799 Brickell Plaza, Suite 900 

Miami, Florida  33131 

Tel. (305) 377-0700; Fax (305) 377-3001 

Attorneys for the Appellants 
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a true and correct copy was filed via Florida E-

Portal with the Court and served by e-mail, pursuant to Fla. R. Jud. Admin. 2.516, 

on this 31st day of July, 2020, on: 

Robert C. Gilbert 

Grossman Roth Yaffa &  

Cohen, P.A. 

2525 Ponce de Leon Blvd.  

Suite 1150 

Coral Gables, FL 33134 

rcg@grossmanroth.com  

William S. Williams 

Lytal Reiter 

10
th
 Floor, Northbridge Centre 

515 North Flagler Drive 

West Palm Beach, Florida 33401 

bwilliams@foryourrights.com  

 

 

Bruce S. Rogow 

Bruce S. Rogow, P.A. 

100 N.E. 3rd Avenue. Suite 1000 

Fort Lauderdale, FL 33301 

brogow@rogowlaw.com  

 

Attorney General Ashley Moody 

Office of the Attorney General 

State of Florida, The Capitol 

Tallahassee, FL 32399-1050 

Oag.civil.eserve@myfloridalegal.com 

 

Solicitor General Amit Agarwal 

Office of the Solicitor General 

Office of the Attorney General 

State of Florida, The Capitol 

Tallahassee, FL 32399-1050 

Amit.agarwal@myfloridalegal.com 

  

Mark Miller 

Pacific Legal Foundation 

4440 PGA Blvd., Suite 307 

Palm Beach Gardens, Florida 33410 

mmiller@pacificlegal.org 

 

Daniel T. Woislaw 

3100 Clarendon Blvd., Suite 610 

Arlington, VA 22201 

dwoislaw@pacificlegal.org 
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 /s/ Wesley R. Parsons    

 Wesley R. Parsons 
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