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ARGUMENT 

Plaintiff’s long statement of the case—which reads like a closing 

argument—presents “facts” in the light most favorable to him.  But the facts are 

hotly contested, were the subject of trial (resulting in a hung jury), and are 

irrelevant to the only issue before the Court—whether Plaintiff should be allowed 

to examine Mr. Suzuki.  And his elaborate factual argument proves Suzuki’s point:  

Plaintiff does not need to examine Mr. Suzuki because he claims to have all the 

evidence he needs of Suzuki’s negligence.  None of that evidence, other than the 

Document and the Email, has anything to do with Mr. Suzuki.  Plaintiff has never 

sought to depose any members of the Quality Countermeasure Committee 

(“Committee”) or any of the managers who ordered the recall of the GSX-R series 

braking system.  If Plaintiff has so much evidence, he does not need Mr. Suzuki’s 

testimony.  In fact, he went to trial without it. 

As we show below, (I) this Court has jurisdiction; and (II) if Mr. Suzuki’s 

examination proceeds, Suzuki will be materially injured with no remedy on 

plenary appeal, and the Order departs from the essential requirements of the law.  

The Court should answer the certified question “yes.” 

I. THIS COURT HAS JURISDICTION 

Plaintiff argues (at 14) that the “question that Suzuki would like this Court to 

answer—whether the apex doctrine should be adopted in the corporate context—is 



Suzuki Motor Corporation v. Scott Winckler  Case No. SC19-1998 

 

AMERICAS 103280189 2  

 

not the question that the First DCA certified” and not a “question that the First 

DCA passed upon, so the Court lacks jurisdiction to answer it.”  But that argument 

is based on one phrase in Suzuki’s initial brief (at 9), in which Suzuki, after 

quoting the certified question in full, stated that the “Court should answer ‘yes’ to 

the certified question and adopt the apex doctrine in the corporate context.”  

Seizing on that phrase, Plaintiff argues (at 14, 16 (bold emphasis added)) that 

“Suzuki treats the certified question as if it asks whether the apex doctrine should 

be adopted in the corporate context,” but the “key words ‘should’ and ‘adopt’ are 

conspicuously absent” from the question.  Plaintiff misses the jurisdictional point. 

Jurisdiction exists where the DCA passes upon the question certified.  Here, 

the First DCA clearly “passed upon” both sentences of the question.  As to the 

first, it found no departure from the essential requirements of law in refusing to 

require that other means of discovery be exhausted or that Mr. Suzuki have unique 

information (R. 784).  As to the second, it found no departure from the essential 

requirements of law that the trial court failed to apply the apex doctrine in the 

corporate context (R. 783-84).  Thus, Plaintiff’s argument is a red herring; the First 

DCA “passed upon” both parts of the certified question.  See, e.g., Therrien v. 

State, 914 So. 2d 942, 944 n.2 (Fla. 2005) (where the DCA “addressed and ruled 

on the issue” in the certified question, it “satisfies the constitutional requirement 

that the certified question be one that the district court ‘passes upon’”). 
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Plaintiff insists (at 16; see also 23) that the certified question asks only 

“about the law as it currently exists”—asking if “it is now a departure from the 

essential requirements of the law not to apply the apex doctrine in the corporate 

context,” or if “it is already ‘clearly established’ that the apex doctrine applies to 

corporations”—and that the “settled” answer is “no.”  But the First DCA would not 

have asked whether the apex doctrine already applies to corporations.  As the First 

DCA noted, and as Suzuki has never disputed, it does not.  The First DCA would 

not ask this Court what would essentially be a rhetorical question. 

Plaintiff’s cases (at 15-16) do not support his argument.  In Floridians for a 

Level Playing Field v. Floridians Against Expanded Gambling, 967 So. 2d 832 

(Fla. 2007), the Court did not decide whether the district court had passed upon a 

certified question.  It found no jurisdiction because “only six of [] twelve judges 

. . . concurred in certification.”  Id. at 833.  In refusing to review Pirelli Armstrong 

Tire Corp. v. Jensen, 752 So. 2d 1275, 1276 (Fla. 2d DCA 2000), rev. denied, 777 

So. 2d 973 (Fla. 2001), this Court found that the district court had not passed upon 

whether an award of attorney’s fees violated equal protection where “equal 

protection” nowhere appeared in the district court opinion except in the certified 

question.  And there was no certified question at all in Ivey v. Allstate Insurance 

Co., 774 So. 2d 679, 682 (Fla. 2000), where jurisdiction was based on conflict. 
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Plaintiff also argues (at 16) that the “Court cannot rephrase the question to 

ask whether the corporate apex doctrine should be adopted without divesting itself 

of jurisdiction.”  But the Court need not rephrase the question to answer it, 

particularly because, as Suzuki showed in its initial brief (at 31-34), the Court can 

answer the question “yes” without adopting the apex doctrine.  Moreover, this 

Court routinely rephrases certified questions.  See, e.g., Trial Practices, Inc. v. 

Hahn Loeser & Parks, LLP, 260 So. 3d 167, 168 (Fla. 2018) (answering a 

rephrased certified question about whether the Rules Regulating the Florida Bar 

allow a party to pay a fact witness); Arsali v. Chase Home Fin. LLC, 121 So. 3d 

511, 514 (Fla. 2013) (answering a rephrased certified question); Citizens Prop. Ins. 

Corp. v. San Perdido Ass’n, 104 So. 3d 344, 346 (Fla. 2012) (“declin[ing] to 

answer the extremely broad certified question” and answering a rephrased, 

narrower question).  Plaintiff’s only case, Advisory Opinion to the Attorney 

General re: Raising Florida’s Minimum Wage, 285 So. 3d 1273, 1280 (Fla. 2019), 

reviewed not a certified question but the validity of a ballot initiative. 

Citing Duggan v. Tomlinson, 174 So. 2d 393, 393 (Fla. 1965), and 

Montague v. State, 656 So. 2d 508, 510 (Fla. 2d DCA 1995), quashed sub nom. 

State v. Montague, 682 So. 2d 1085 (Fla. 1996), Plaintiff argues (at 17) that 

“[t]here must be some reason for uncertainty about a legal proposition for it to be a 

question of great public importance.”  But neither case so holds.  They simply 
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decided certified questions.  And here there is “confusion surrounding application 

of the doctrine” in the lower courts (see IB at 26).  As Plaintiff’s own case notes, in 

such a situation without clarity from this Court, “errors will continue to plague the 

appellate courts.”  Montague, 656 So. 2d at 510.   

Plaintiff also argues (at 17), citing Owens-Corning Fiberglas Corp. v. 

Ballard, 749 So. 2d 483, 485 n.3 (Fla. 1999), that this Court lacks jurisdiction 

because the question “merely ask[s] the Court to check the district court’s work” 

on a settled issue.  But Owens-Corning accepted jurisdiction and decided the 

question even though the question did concern settled law and was not greatly 

important.  Here, the district court did not ask the Court to “check its work” on a 

settled issue. 

Plaintiff submits (at 18-20) that this is the “wrong case” to decide whether to 

adopt the apex doctrine in the corporate context because of its “unusual facts and 

procedures”—specifically, the “extremely cumbersome and expensive process” of 

examining witnesses in Japan.  He complains (at 19) that, when a “witness is 

unwilling to testify,” he “must resort to the letter rogatory process, which can be 

even more costly and unwieldy.”  But there is nothing “unusual” about the letter 

rogatory procedure.  Under Florida Rule of Civil Procedure 1.300(b), that is 

precisely how to examine a witness in a foreign country.  Plaintiff’s complaint is 

with the Rules.  Whether Plaintiff sincerely needs to examine Mr. Suzuki also is an 
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open question.  The trial court granted Plaintiff’s application for letter rogatory 22 

months ago, but he went to trial without examining Mr. Suzuki.  And, although 

Suzuki has agreed that Plaintiff can continue the letter rogatory process during this 

appeal, he still does not have a trial-court-approved Japanese translation of the 

letter, which he must have before he can send the letter to the authorities in Japan. 

Finally, Plaintiff argues (at 20-22) that whether to adopt the apex doctrine in 

the corporate context should only be considered in a rule amendment proceeding.  

But he concedes (at 21) that other jurisdictions have read the corporate apex 

doctrine into discovery rules similar to Florida’s.  And Suzuki’s initial brief (at 24-

26) demonstrated that the apex doctrine does not require any new rule because it is 

fully consistent with Florida’s current discovery rules.  As Suzuki also 

demonstrated (id. at 31-34), the Court need not adopt the apex doctrine at all 

because the certified question can be answered in the affirmative under established 

discovery principles and existing law. 

II. THE CERTIFIED QUESTION SHOULD BE ANSWERED “YES” 

Plaintiff concedes (at 23) that the standard for reviewing a certified question 

is de novo.  He argues (at 34) that the Court reviews the district court’s decision on 

a petition for certiorari for abuse of discretion.  But his one case, Combs v. State, 

436 So. 2d 93, 95-96 (Fla. 1983), is a second-tier certiorari case holding only that 

district courts have discretion when reviewing, on certiorari, decisions of circuit 
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courts sitting in their appellate capacity.  The Court here is deciding a certified 

question presenting a purely legal question.  Review is de novo (see IB at 9).  

A. Suzuki Is Materially Injured by the Order 

Plaintiff argues (at 35, 37) that an order allowing discovery only causes 

irreparable harm if it compels discovery of “‘cat-out-of-the-bag’ material such as 

privileged information or trade secrets,” and that Suzuki only claims disruption of 

its corporate functions, or that the “deposition will be irrelevant.”  But Suzuki’s 

argument (at 13-15) is that, once Mr. Suzuki’s examination is taken, it cannot be 

un-taken; Plaintiff does not dispute that plenary appeal cannot remedy that harm.  

Plaintiff argues (at 35-37) there is “no evidence” that Suzuki’s corporate operations 

will be disrupted, and that, by its count, Suzuki has been sued “only” 64 times in 

the U.S. in the past 10 years.  But Plaintiff cannot dispute that if the Opinion 

stands, it can be used against Suzuki in other cases—including those involving the 

GSX-R series braking system.  All a plaintiff would have to show is that the CEO 

signed one document or was copied on one email. 

B. The Order Departs From the Essential Requirements of the Law 

In response to Suzuki’s showing that the Court is not barred from applying 

the apex doctrine merely because it has not been previously applied in the 

corporate context, Plaintiff (at 38-39) cites cases holding that a trial court does not 

depart from the essential requirements of law when the alleged error does not 
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violate a clearly established legal principle.  He has no answer to Suzuki’s cases 

showing that this Court has not hesitated to review cases arising from certiorari 

petitions involving novel issues, other than to argue (at 40) that none of them “hold 

that the ‘clearly established principle of law’ standard does not exist.”  That was 

not Suzuki’s argument, however, and Plaintiff does not dispute that Suzuki’s cases 

did not apply a “clearly established principle of law” standard. 

 This Court should adopt the apex doctrine to protect high-
level corporate officials from harassment     

Plaintiff does not dispute that the apex doctrine protects apex government 

officials from harassing depositions.  He claims the government context is different 

(at 32-33) because “it is based on policy concerns that do not apply to private 

corporations.”  But the only policy concern he identifies is that being subject to 

examination might discourage people from public-sector jobs.  He argues (at 33) 

that some courts have adopted the doctrine based on separation-of-powers 

concerns because allowing agency heads to be examined on how they make 

“discretionary decisions” would “intrude on the executive branch.”  But that is 

merely a separation-of-powers corollary to the doctrine’s essential rationale, which 

applies equally to corporations: “[t]o hold otherwise would . . . subject [corporate] 

heads to being deposed in virtually every [case against the corporation], to the 

detriment of the efficient operation of the [company].” See Dep’t of Agric. and 
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Consumer Servs. v. Broward Cty., 810 So. 2d 1056, 1058 (Fla. 1st DCA 2002) 

(transposing from government context). 

Plaintiff makes a series of arguments about why the Court should refuse to 

adopt the apex doctrine in the corporate context.  First, he argues (at 23) that the 

corporate apex doctrine “is followed in only a tiny minority of jurisdictions” and 

that “forty-six out of fifty states” have not adopted it.  But any implication that 46 

states have rejected the corporate apex doctrine is wrong; only six have.  The 

remaining 40 have not addressed it.  And Plaintiff’s cases simply show that an 

apex deposition will be allowed where the apex individual was actively involved in 

the issue being litigated, which is not the case here.  For example, in Duke Energy 

Carolinas, LLC v. AG Ins. SA/NV, 2019 WL 6699461, at *4 (N.C. Super. Ct. Dec. 

6, 2019), the court allowed depositions of apex individuals who had “significant 

involvement” with the subject of the action.  Another of his cases, State ex rel. 

Ford Motor Co. v. Messina, 71 S.W.3d 602, 607 (Mo. 2002), declined to adopt the 

doctrine but essentially applied it, under the Missouri protective-order rule, to bar 

the depositions of two apex executives where plaintiffs had not pursued 

information “through less intrusive means” and there was “significant burden” and 

“annoyance” to the company and the individuals. 

As Suzuki’s initial brief showed (at 31-34), even if this Court declines to 

adopt the apex doctrine, it can bar Mr. Suzuki’s examination as not reasonably 
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calculated to lead to the discovery of admissible evidence—as the Third DCA did 

in General Star Indemnity Co. v. Atlantic Hospitality of Florida, LLC, 57 So. 3d 

238, 239-40 (Fla. 3d DCA 2011).  Indeed, Plaintiff states (at 28-29) that General 

Star “demonstrate[s]” that, given the “sufficient tools” in the discovery rules, there 

is “no need for the corporate version of the apex doctrine,” and concedes that 

“several jurisdictions have rejected the corporate apex doctrine as unnecessary, 

while acknowledging that apex corporate officials may be entitled to protection in 

certain instances.”   

In short, the lack of an apex doctrine does not grant plaintiffs carte blanche 

to examine CEOs at will.  Deposing a CEO before seeking information from 

knowledgeable lower-level employees is not “reasonably calculated to lead to the 

discovery of admissible evidence”—particularly when the CEO swears that he has 

no relevant knowledge. 

Plaintiff complains (at 26) that the corporate apex doctrine is too restrictive 

because a party seeking the deposition “must show that the executive has . . . 

‘unique’ or ‘superior’” knowledge and “requires all other sources of discovery to 

be exhausted before an apex executive may be deposed.”  But this Court is not 

bound to adopt a doctrine with precisely those contours.  Here, Plaintiff has not 

sought a single deposition of any member of the Committee that actually made the 

recall decision.  He concedes (at 26-27) that the rules allowing broad discovery 
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“may be overridden by a protective order under Rule 1.280(c),” but complains that 

the apex doctrine improperly shifts the burden onto him to show that other 

discovery has “been exhausted” and that the apex individual has “unique” 

information.  But that concern disappears if the Court requires the resisting party to 

demonstrate that the apex executive has no relevant knowledge, or where the 

Plaintiff has first deposed lower-level employees whose testimony demonstrates 

the involvement of the apex executive.  Suzuki met that burden (see IB at 24-26).  

Yet Plaintiff has not conducted or even sought those other depositions.  His 

arguments (at 27-31) that the corporate apex doctrine limits trial courts’ discretion 

by replacing it with a “mechanical formula” requiring that the “exhaustion/unique 

knowledge test” is satisfied, and that the doctrine is too restrictive because it 

requires the apex individual to have unique knowledge, fail for the same reasons. 

Finally, Plaintiff complains (at 31-32) that the corporate apex doctrine “is 

based on overbroad, unfounded assumptions” such as that every “top executive” is 

“too far removed from the workings of the company to know anything of 

relevance” or that “every” requested apex deposition is “sought only for purposes 

of harassment or settlement pressure.”  But Suzuki’s position is not based on 

assumptions.  The record here clearly shows that Plaintiff is demanding the 

examination of Mr. Suzuki despite his sworn declaration that he has no knowledge, 

and despite failing even to seek the deposition of any member of the Committee.  
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In such circumstances, it is fair to infer that a plaintiff’s motives are something 

other than basic information-seeking. 

 Under either the apex doctrine or established discovery 
principles, the trial court departed from the essential 
requirements of the law because Plaintiff did not first seek 
information from managers who made the recall decision  

Plaintiff argues (at 41-45) that there is clear evidence of Mr. Suzuki’s 

relevant knowledge.  But his misleading record citations simply do not support that 

contention.  He repeatedly argues (at 7; see also 4, 5, 9, 41, 42, 43, 46) that the 

Document and Email reference “what occurred at the meeting of April 11, 2013,” 

which Mr. Suzuki presumably attended—implying that it was a meeting convened 

about the recall at issue.  But the only “evidence” cited to support the existence of 

such a meeting are (1) the Document and Email, which merely show that Mr. 

Suzuki was presented the Document and signed it (see SR. 155, 159); (2) 

Plaintiff’s Rule 1.310(b)(6) deposition notice to Suzuki, in which Plaintiff refers to 

an “alleged meeting” (see R. 94-95); and (3) Plaintiff’s application for letter 

rogatory, which also refers to a “meeting” (see SR. 148-50).  Plaintiff cannot 

establish that such a meeting occurred by wishing it were so. 

Thus, there is no basis for Plaintiff’s insistence on examining Mr. Suzuki 

“about the meeting” (at 42, 43).  Mr. Suzuki’s sworn Declaration expressly states 

that he has no recollection of one: “There is no independent memory that I have 

about reviewing and signing on the [D]ocument.  It was more than five years ago 
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and I cannot recollect even after reviewing the document” (R. 208).  Plaintiff 

acknowledges (at 41) that the “person who brought [the Document] to him 

returned it to the managers who also apparently needed his signature to proceed 

with their plans.”  But Mr. Suzuki’s signature was not required for the managers to 

proceed with their plans—he had no authority to approve or override Committee 

action (R. 208).  Moreover, even though Plaintiff knows who those managers are, 

knows who showed Mr. Suzuki the Document, knows who sent and received the 

Email, knows that the recall decision was made by the Committee, and knows the 

identity of the Committee members at all times, he has never sought to examine 

any of them (see IB at 2-3, 29-30). 

Plaintiff (at 4; 44) finds it “extremely unlikely” that Mr. Suzuki “would 

forget about a brake defect” that might cost millions to fix because he is a “zealous 

cost-cutter” and “scrutinizes minute details of the company’s expenses.”  But that 

conclusion does not follow from what he cites—a Wikipedia page.  Plaintiff also 

argues (at 41) that Mr. Suzuki must know “why Suzuki delayed the recall.”  But 

Mr. Suzuki disclaimed any knowledge of that “critical issue,” and again, Plaintiff 

knows who made the recall decision—the Committee.  Plaintiff complains (at 45-

46) that there were “twenty-four members [of the Committee] over the relevant 

period” and that “trying to determine which of them to depose, setting their 

depositions, having them object, applying for letters rogatory, and traveling to 
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Japan” would have been “slow and expensive” and “interminable.”  But Plaintiff 

did not even try, and he is basically refusing to follow the Florida Rules of Civil 

Procedure, which provide that foreign depositions shall be taken by letter rogatory.  

See Fla. R. Civ. P. 1.300(b).  Plaintiff also complains (at 46) that Suzuki’s 

corporate representative, Mr. Yoshinobu Matsumoto, “was not on the Committee” 

and “knew nothing” about the “meeting where Mr. Suzuki signed the document.”  

But Mr. Matsumoto was the manager of the Suzuki brake group and “head of the 

special countermeasure team” formed to investigate the brake issue (R. 656-57, 

677), and Plaintiff never complained to the trial court that he was an inadequate 

corporate representative.  Moreover, as shown above, there is scant evidence that 

such a meeting occurred.  Plaintiff also argues (at 47) that Mr. Matsumoto’s 

“explanation for why Suzuki delayed warning the public about the brake defect . . . 

makes no sense.”  But that just shows that Plaintiff did examine someone with 

knowledge.  He simply did not like the answer.  He can argue that to the jury. 

Plaintiff also argues (at 44-45) that Suzuki “just challenges [] the weight of 

the evidence supporting the trial court’s ruling.”  But no evidentiary hearing was 

held; and the only “testimony”—Mr. Suzuki’s Declaration—was unrebutted. 

Finally, Plaintiff argues (at 48) that the “apex doctrine should not be applied 

rigidly when the company’s knowledge, motives, or intent are at issue.”  But this is 

a personal-injury action based on negligence; such state-of-mind issues are 
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irrelevant.  State of mind, he argues (at 49), is relevant to his “newly-added claims 

of fraudulent concealment,” but the trial court has not even decided Suzuki’s 

motion to dismiss those claims.  Thus, neither the trial court nor the First DCA 

were presented with those claims or that argument, and Plaintiff does not try to 

explain their relevance here.  They appear designed solely to obtain Mr. Suzuki’s 

examination.  Similarly, Plaintiff argues (at 11) that “additional discovery” shows 

Mr. Suzuki’s involvement.  Yet he cites only his response to Suzuki’s rehearing 

motion in the First DCA, where he argued that, in “discovery that has come to light 

after oral argument on Suzuki’s petition, Suzuki’s internal documents reflect that 

this meeting with Mr. Suzuki was a really big deal. The heads of several major 

departments, including a [Committee] member, met together in the days leading up 

to Mr. Suzuki’s briefing to create a Power Point presentation that would explain 

the brake crisis to the CEO” (see R. 858).  That additional discovery was not 

before the lower courts, however, and Plaintiff’s description of it emphasizes, once 

again, that the individuals with knowledge relevant to his claims are the members 

of those departments or the members of the Committee.  

CONCLUSION 

For these reasons, this Court should quash the Opinion and remand for entry 

of an order protecting Mr. Suzuki from compelled examination. 
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