
IN THE SUPREME COURT OF FLORIDA 
 
STATE OF FLORIDA,  

Petitioner,  
 

vs.  CASE NO. SC19-1931 
 

JABARI KEMP,  
Respondent.  

____________________/ 
 

RESPONDENT JABARI KEMP’S RESPONSE TO PETITIONER’S 
MOTION TO STAY OR RECALL MANDATE 

 
Respondent Jabari Kemp, through counsel, opposes the State of Florida’s 

motion to stay or recall the mandate and states the following: 

On July 31, 2019, the Fourth District Court of Appeal issued a written opinion 

that reversed Respondent’s vehicular manslaughter convictions and remanded for a 

new trial. See Kemp v. State, 44 Fla. L. Weekly D1974 (Fla. 4th DCA July 31, 

2019).1 The basis for the reversal was that the trial court abused its discretion when 

it admitted expert testimony that did not meet the reliability requirements of 

Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993). 

The State asks that this Court stay or recall issuance of the mandate so that it 

may seek discretionary review on the basis of an express and direct conflict. 

Whether this Court should stay or recall the mandate depends upon an evaluation of 

                                                 
1  The Fourth District’s opinion was included as an appendix to Petitioner’s 
Jurisdictional Initial Brief. References to the opinion will be “Slip Op.” with the 
corresponding page number listed on the opinion, as contained in the appendix.   
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four factors: 1) the likelihood this Court will accept jurisdiction of the case; 2) the 

likelihood of ultimate success on the merits; 3) the likelihood of harm if no stay is 

granted; and 4) the remediable quality of such harm. Oliveira v. State, 765 So. 2d 

90, 91 (Fla. 4th DCA 2000); Fla. R. App. P. 9.120, Committee Notes, 1977 

Amendment. Upon these factors, the State’s request should be denied. 

The Fourth District’s Decision 

To provide context, this Response will briefly address the facts of the case. 

Respondent’s “charges stemmed from an automobile crash that resulted in the 

tragic deaths of five young people.” (Slip. Op. 1). “At trial, the principal issue was 

whether [Respondent] operated ‘a motor vehicle . . . in a reckless manner likely to 

cause the death of, or great bodily harm to, another.’” (Slip. Op. 1-2).  

Respondent’s “defense was that he fainted at the wheel and did not have 

control over the car at the time of the collision.” (Slip. Op. 3). This rendition was 

supported by the sole eyewitness to the crash, who testified Respondent’s car was 

“just going straight” as if “somebody was unconscious in the car just going.”2 (Slip. 

Op. 3). Defense counsel “argued that [Respondent’s] height and manner of sitting” 

in his car “caused [his] foot to press on the gas pedal after he passed out.” Id. 

                                                                                                                                                               
 
2 A non-eyewitness police officer handling a traffic stop 400 feet away testified that 
he heard a “screeching” noise. (Slip. Op. 3). “However, the officer could not see the 
accident, nor did he know which car made the screeching sound.” (Slip. Op. 3).  
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To counter the theory of defense, the State elicited an expert opinion from 

Corporal Dooley that the shape of the damage to the victims’ Lexus showed that 

Respondent “was braking his vehicle as the collision occurred.” (Slip. Op. 4). 

Dooley’s opinion consisted of “two distinct components: (1) applying the brakes 

causes the front of the driver’s vehicle to dip downward; and (2) Dooley was able to 

look at the shape of the damage to the [Lexus] to infer that [Respondent’s] vehicle 

was dipping, and therefore braking, at the time of the collision.” (Slip. Op. 11).  

Following a detailed discussion of the Daubert requirements, the Fourth 

District’s majority opinion concluded that, although “[t]he first component of 

Dooley’s opinion was supported by the laws of physics and momentum,” the 

“second component of [his] opinion was never shown to be reliable.” (Slip. Op. 9-

11). This was because the record did not demonstrate that Dooley’s technique—

“eyeballing the shape of the crash damage on a vehicle to determine if the vehicle 

that made the impact was braking”—“ha[d] been tested, ha[d] been subjected to 

peer review or publication, ha[d] a quantifiable rate of error, or [wa]s generally 

accepted in the field of accident reconstruction.” (Slip. Op. 11).  

As the Fourth District explained, Dooley’s determination relied “solely on his 

visual impression of the shape of the damage to the Lexus” and was “not based on 

height measurements of the vehicles or the height of the damage to the Lexus.” 

(Slip. Op. 11). Dooley “admitted that he had not studied this exact scenario in his 
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course work” and his testimony did not “support that he was taught how to examine 

the shape of crash damage to determine whether the vehicle that caused the damage 

was braking at the time of the collision.” (Slip. Op. 12). Further, the State “did not 

meet its burden to explain how Dooley’s experience led to the conclusion he 

reached, why that experience was a sufficient basis for the braking opinion, and just 

how that experience was reliably applied to the facts of th[e] case.” (Slip. Op. 12). 

Because “[n]one of the Daubert factors supported the admissibility of the 

opinion,” the Fourth District’s majority held that “the trial court abused its 

discretion in admitting Dooley’s braking opinion.” (Slip. Op. 11, 13).  

Likelihood of this Court Accepting Review 

Upon this backdrop, it is unlikely this Court will accept review of this case 

because there is no jurisdictional basis. This Court’s conflict jurisdiction under 

article V, section 3(b)(3) of the Florida Constitution requires that the decision on 

review “actually ‘expressly and directly’ conflict[]” with a decision from this 

Court or another district court of appeal. State v. Vickery, 961 So. 2d 309, 312 

(Fla. 2007); see also Reaves v. State, 485 So. 2d 829, 830 (Fla. 1986) (explaining 

that conflict between decisions “must be express and direct” and “must appear 

within the four corners of the majority decision”). 

Conflict cannot be “implied” or inferred” from a district court’s opinion.  

See Dep’t of Health & Rehab. Services v. Nat’l Adoption Counseling Serv., Inc., 



5 
 

498 So. 2d 888, 889 (Fla. 1986). Rather, for jurisdiction to exist, the appellate 

courts must have reached opposite holdings based on the same or substantially 

similar controlling facts. See Crossley v. State, 596 So. 2d 447, 449 (Fla. 1992) 

(“Because the court below in the instant case reached the opposite result on 

controlling facts which [were substantially] identical, . . . we concluded that a 

conflict of decisions existed that warranted accepting jurisdiction.”). 

Preliminarily, the State cannot show that the Fourth District’s opinion 

misapplies the abuse-of-discretion standard in a way that creates conflict. A court 

abuses its discretion when the decision is “arbitrary, fanciful, or unreasonable.” 

Graham v. State, 207 So. 3d 135, 142 (Fla. 2016) (quoting Johnson v. State, 40 

So. 3d 883, 886 (Fla. 4th DCA 2010)). Admitting expert opinion testimony that is 

“woefully insufficient to establish the reliability of [the witness’s] methodology 

under Daubert,”3 (Slip. Op. 14), is by its nature unreasonable. Cf. MasTec N. Am., 

Inc. v. Morakis, 44 Fla. L. Weekly D2470 (Fla. 4th DCA Oct. 2, 2019). 

On the merits, the State overlooks that the application of Daubert is fact 

specific—this case being no exception. None of the cases cited by the State in its 

motion to stay the mandate or in its jurisdictional initial brief involve the same or 

substantially the same controlling facts as the case at bar. See Vitiello v. State, 44 

Fla. L. Weekly D2480 (Fla. 5th DCA Oct. 4, 2019) (holding that the trial court 

                                                 
3 In Footnote 4, the Fourth District explained how the “deficiencies in Dooley’s 
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properly admitted testimony of expert witness who, using retrograde extrapolation, 

estimated that the defendant’s blood alcohol content exceeded the legal limit at the 

time of the crash); Andrews v. State, 181 So. 3d 526 (Fla. 5th DCA 2015) (finding 

that the proponent of the testimonies of forensic psychologists established that the 

experts utilized regular and customary methodology to form their opinions).   

Rather, the cases cited by the State demonstrate that regardless of the area of 

expertise, the proponent of the expert testimony must show that the opinion is based 

on sufficient facts or data, that it is the product of reliable principles and methods, 

and that the principles and methods have been applied reliably to the facts. 

Depending on the area of expertise, the evidence will vary.   

In this case, the Fourth District’s application of Daubert to the facts elicited 

below did not impose additional evidentiary requirements upon trial courts; nor 

would it affect the factually dissimilar cases discussed by the State. Furthermore, 

the Fourth District’s majority opinion makes no mention of “pure opinions,” 

differentiating this case from the line of decisions discussed in Petitioner’s 

jurisdictional initial brief. (Jur. IB 7-8). Accordingly, the instant opinion does not 

create a conflict that satisfies this Court’s strict jurisdictional requirements. 

The Likelihood of Ultimate Success on the Merits 

The likelihood of the State’s ultimate success on the merits is remote. 

                                                                                                                                                               
methodology became even more apartment on cross-examination.” (Slip. Op. 12).  
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Whether testimony is admissible as an expert opinion is determined by the facts 

of a case measured against the principles of Daubert. Here, the proponent of the 

opinion—the State—failed to establish that Dooley’s expert testimony satisfied 

any benchmark of reliability required by Daubert.  The inquiry by the trial judge 

established the absence of sufficient facts and data, as well as the absence of 

reliable principles and methods applied reliably to the facts. Absent those 

benchmarks the testimony amounted to that prohibited by Daubert. 

Harm 

The State’s sole allegation of prejudice is that the instant case will have to 

be retried. However, the trial court has the authority under Florida Rule of 

Criminal Procedure 3.191 to extend the speedy trial timeframe while the State 

seeks review in this Court. See Nelson v. State, 414 So. 2d 505 (Fla. 1982). On the 

other hand, Respondent’s convictions have been reversed and his case remanded 

for a new trial. Respondent is presently incarcerated on a thirty-year prison 

sentence based solely on the convictions in this case. If this case were remanded, 

Respondent could seek to be released on bond during his case’s pendency. 

Obviously, if Respondent is retried and acquitted only after a substantial 

delay, the additional days of incarceration that he would be required to serve 

constitute an irreparable harm which can never be made good. Coupled with the 

unlikelihood of the State’s success on review in this case, this Court should 
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exercise its discretion and deny the State’s motion to stay or recall the mandate. 

 WHEREFORE, Respondent Jabari Kempt respectfully requests that this Court 

deny Petitioner’s motion to stay or recall the mandate.  

Respectfully submitted, 

      CAREY HAUGHWOUT 
      Public Defender, 15th Judicial Circuit 
       
        /s/ Benjamin Eisenberg                                
      Benjamin Eisenberg 
      Assistant Public Defender 
      15th Judicial Circuit of Florida 
      421 Third Street/6th Floor 
      West Palm Beach, Florida 33401 
      (561) 355-7600 
      Florida Bar No. 100538 
      appeals@pd15.org 
 

CERTIFICATE OF SERVICE 

I certify that this response was electronically filed with the Court and a 

copy of it was served to Matthew Steven Ocksrider, Assistant Attorney General, 

Office of the Attorney General, Ninth Floor, 1515 N. Flagler Drive, West 

Palm Beach, Florida 33401-3432, by email at 

CrimAppWPB@myfloridalegal.com this 27th day of November, 2019. 

 
/s/ Benjamin Eisenberg___ 
Benjamin Eisenberg 
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