
IN THE SUPREME COURT OF THE STATE OF FLORIDA 

 

STATE OF FLORIDA 

 

 Petitioner,      CASE NO. SC19-1931 

 

v. 

 

JABARI KEMP, 

 

 Respondent. 

_____________________________/ 

 

MOTION TO STAY OR RECALL MANDATE 

 

COMES NOW Petitioner, the State of Florida, by and through undersigned 

counsel, and moves this Honorable Court for entry of an order staying, or recalling 

the issuance of mandate by the Fourth District Court of Appeal,1 until disposition 

of the case by this Court and as grounds states: 

1.  The Fourth District Court of Appeal issued an opinion in this case on July 

31, 2019 and denied Petitioner’s motion for rehearing en banc/motion to certify a 

question of great public importance to this Court on October 16, 2019.   

2.  As of this date, the mandate has not issued, but on November 14, 2019, 

the District Court denied the State’s motion to stay mandate pending review.   

3.  The State has simultaneously filed its Jurisdictional Brief wherein the 

State seeks review because the instant decision conflicts with various decisions 

                                                 
1 The mandate has not issued yet, but if it issues prior to this Court’s ruling on this 

motion, Petitioner seeks an order recalling the mandate. 
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from the First District Court of Appeal, the Fifth District Court of Appeal, and this 

Court. 

4.  The four factors to be considered when reviewing a motion to stay a 

mandate are: 

(a) The likelihood that jurisdiction will be accepted by the Florida Supreme 

Court; 

(b) The likelihood of ultimate success on the merits; 

(c) The likelihood of harm if no stay is granted; and 

(d) The remediable quality of any such harm. 

Sullivan v. State, 372 So. 2d 938 (Fla. 1979); Fla. R. App. P. 9.120, Committee 

Notes, 1977 Revision. 

 5.  With regard to these factors, it is the State’s position as follows: 

 (a) It is likely this Honorable Court will accept jurisdiction to resolve the 

conflict because the decision of the Fourth District could require trial courts to 

exclude expert witness testimony that otherwise comports with Daubert, and that 

would otherwise be admissible in other jurisdictions of the State.  Given that, the 

decision is significant to the administration of justice in Florida.  The Fourth 

District’s decision is also one of the first in the State after this Court adopted 

chapter 2013-107, sections 1 and 2, Laws of Florida, see In re: Amendments to the 

Florida Evidence Code, No. SC19-197, 44 Fla. L. Weekly S170, 2019 WL 
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2219714 (Fla. May 23, 2019).  Therefore, the issue is ripe for review.  

(b) It would be in the interests of prudence and justice for the mandate to be 

stayed pending resolution of the conflict by this Court.  See State v. Roberts, 661 

So. 2d 821 (Fla. 1995) (granting motion to recall mandate where there was a 

reasonable possibility that the Florida Supreme Court would accept jurisdiction); 

Fla. R. App. P. 9.310 (providing that a lower tribunal has discretion to grant a stay 

pending review); see also State v. Miyasato, 805 So. 2d 818, 824 (Fla. 2d DCA 

2001) (granting motion to stay mandate where State wished to pursue review in a 

direct appeal and observing that “[i]f the reversal results in a new trial, the 

defendant and State probably have less need for an immediate mandate.”).   

 (c) Should the stay be denied, Respondent will be retried, which renders any 

potentially favorable opinion in this case moot.  

(d) Finally, the harm suffered by the State is not remediable because once 

retried, the issue presented in this appeal would be moot.  Staying the mandate will 

allow the status quo to remain in place. 

 Wherefore, Petitioner respectfully requests this Honorable Court grant the 

instant motion and enter its order directing the Fourth District Court of Appeal to 

Stay, or alternatively Recall, the issuance of the mandate pending resolution of the 

issue by this Honorable Court.   

Respectfully submitted,  
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ASHLEY MOODY 

ATTORNEY GENERAL 

Tallahassee, Florida 

 

/s/Matthew Steven Ocksrider 

MATTHEW STEVEN OCKSRIDER 

Assistant Attorney General 

Florida Bar No. 0070148 

1515 North Flagler Drive 

Ninth Floor 

West Palm Beach, FL 33401 

(561) 837-5016 

 

CERTIFICATE OF SERVICE 

 

I certify that a true and accurate copy of the foregoing was served on Paul 

Petillo, Esq., Assistant Public Defender, Counsel for Respondent, 421 Third Street, 

West Palm Beach, FL 33401 at appeals@pd15.state.fl.us, 

ppetillo@pd15.state.fl.us, and alefler@pd15.state.fl.us on November 22, 2019.   

/s/Matthew Steven Ocksrider 

MATTHEW STEVEN OCKSRIDER 

Counsel for Petitioner 

 


