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STATEMENT OF THE CASE AND FACTS 

Kemp was charged with, and convicted of, five counts of vehicular 

manslaughter after his “car sped down the exit ramp” at I-95 and Blue Heron 

Boulevard, “ran the red light at the end of the ramp[,]” and “continued straight into 

the perpendicular lanes of traffic” where it “crashed into the side of a Lexus sedan 

that was proceeding eastbound with the green light.”  Kemp v. State, No. 4D15-3472, 

at *1-*2 (Fla. 4th DCA July 31, 2019).  “The State presented expert testimony that 

[Kemp’s] vehicle impacted the Lexus at about 128 mph.”  Id. at *2.  While Kemp 

“was awake but was ‘mostly in and out of consciousness[]’ ” when paramedics 

arrived, “[t]he five young people in the Lexus died as a result of the accident.”  Id.   

The issue at trial was “whether [Kemp] had lost consciousness shortly before 

the crash.”  Id.  Kemp defended the charges on the grounds that he “fainted at the 

wheel and did not have control over the car at the time of the collision.”  Id. at *3.  

An eyewitness testified that Kemp’s “car was not braking.”  Id.  An investigator on 

the case - Corporal Dooley - performed speed calculations.  Id. at *4.  He also 

rendered an expert opinion about whether Kemp applied the brakes on his car prior 

to the crash, which Kemp sought to exclude prior to trial because it “lacked a 

foundation in any form of science” and therefore did not comport with Daubert v. 

Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).  Id.   
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Because the trial court deferred ruling until trial, Corporal Dooley testified 

that he looked at crush damage for whether there was any indication that braking 

occurred at the point of impact.  Id.  Ultimately, Corporal Dooley’s opinion was that 

“the crush damage to the Lexus went downward in ‘an arc-type fashion,’ which 

indicated that the front end of [Kemp’s] car was dipping as it was colliding with the 

Lexus.”  Id. at *7.  Because Kemp’s car was dipping, it indicated to Corporal Dooley 

“that there is some type of braking or driver input.”  Id.  And “[a]ccording to Dooley, 

it was the arc of the damage to the Lexus - not its height from the ground - that was 

indicative of dipping.”  Id. at *7-*8.   

Prior to rendering his opinion, Corporal Dooley was subject to extensive voir 

dire so that the trial court could determine what it was based upon and whether it 

was sufficiently reliable to be admissible.  Id. at *5-*7.  Corporal Dooley testified 

that based upon his training and experience, the front of the car will go up when 

accelerating and go down when decelerating, which would be consistent with 

braking.  Id. at *5.  Corporal Dooley based this opinion on the laws of physics and 

momentum.  Id. at *6.  While he could not specifically point to a study on the subject, 

he noted that in his training, there were examples given but “[u]nfortunately, you 

can’t cover every single type of scenario that a crash will happen in,” but that he had 

learned about weight and momentum transfer that occur when a vehicle’s weight 



 
 3 

shifts.  Id. at *7. 

The Fourth District concluded that Corporal Dooley’s opinion could be 

broken into two parts: “(1) applying the brakes causes the front of the driver’s 

vehicle to dip downward; and (2) Dooley was able to look at the shape of the damage 

to the Lexus to infer that [Kemp’s] vehicle was dipping, and therefore, braking, at 

the time of the collision.”  Id. at *11.  The majority found that the first component 

was based on physics but that the second was “never shown to be reliable.”  Id.  This 

was because, according to the majority, Corporal Dooley testified that his opinion 

was based upon “his visual impression of the shape of the damage to the Lexus[]” 

rather than “on height measurements of the vehicles or the height of the damage to 

the Lexus . . . .”  Id.  He stated his conclusions made after observing the damage was 

“based on everything I’ve seen in the past, all my training and experience, it shows 

me that the car hits and goes down, is what it tells me.”  Id.  He admitted that he 

could not personally recall studying anything specific dealing with the “curling 

downward” of damage due to the dipping effect.  Id. at *11-*12.   

Because Corporal Dooley could not testify that he studied the exact scenario 

presented by the crash, the majority concluded that his testimony did “not actually 

support that he was taught how to examine the shape of crash damage to determine 

whether the vehicle that caused the damage was braking at the time of the 
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collision[]” and therefore the State failed to demonstrate how his experience “led to 

the conclusion he reached, why that experience was a sufficient basis for the braking 

opinion, and just how that experience was reliably applied to the facts of this case.”  

Id. at *12.  This caused the majority to conclude that “Dooley’s testimony was 

woefully insufficient to establish the reliability of his methodology under Daubert.”  

Id. at *12.   

SUMMARY OF THE ARGUMENT 

This Court should accept jurisdiction.  The Fourth District’s decision conflicts 

with three aspects of this Court’s precedents as well as precedents from First and 

Fifth Districts.  First, it misapplied the abuse of discretion standard of review as 

outlined by this Court.  Second, it incorrectly determined that Corporal Dooley’s 

testimony was pure opinion, causing irreconcilable conflict between the Fourth 

District and the First District.  And third, it failed to recognize that this Court has 

concluded that Daubert is a more permissive standard and the weight of Corporal 

Dooley’s testimony was for the jury to decide  In doing so, it also failed to recognize 

that the courts of this state have found that the Daubert factors are not exhaustive 

and should not be robotically applied to all types of expert testimony.  This Court 

should accept jurisdiction.   
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ARGUMENT 

THE FOURTH DISTRICT’S DECISION IS 

CONTRARY TO NUMEROUS DECISIONS FROM 

THIS STATE INTERPRETING THE ABUSE OF 

DISCRETION STANDARD AND THE 

REQUIREMENTS OF DAUBERT V. MERRELL DOW 

PHARMACEUTICALS, 509 U.S. 579 (1993). 

 

I. Basis of jurisdiction. 

 

 Petitioner seeks jurisdiction because the decision of the Fourth District 

“expressly and directly conflicts with a decision of another district court of appeal 

or of the supreme court on the same question of law.”  Art. V, § 3(b)(3), Fla. Const.; 

see also Fla. R. App. P. 9.030(a)(2)(iv).  In this circumstance, “[t]he question of a 

conflict is of concern to this Court only in those cases where the opinion and 

judgment of the district court announces a principle or principles of law that are 

conflict with a principle or principles of law of another district court or this Court.”  

N&L Auto Parts Co. v. Doman, 117 So. 2d 410, 412 (Fla. 1960).  The conflict 

between decisions “must be express and direct” and “must appear within the four 

corners of the majority decision.”  Reaves v. State, 485 So. 2d 829, 830 (Fla. 1986).   

This Court has explained that while the district courts of appeal were designed 

to be the final arbiters of the vast majority of disputes in this State, this Court will 

exercise its discretion in order to maintain uniformity in the law.  Ansin v. Thurston, 

101 So. 2d 808, 810 (Fla. 1958).  And in order to maintain this uniformity, this Court 
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may accept jurisdiction where a district court misapplies one of its precedents.  See 

Joyce v. Federated Nat’l Ins. Co., 228 So. 3d 1122 (Fla. 2017); Basulto v. Hialeah 

Automotive, 141 So. 3d 1145 (Fla. 2014); Dorsey v. Reider, 139 So. 3d 860 (Fla. 

2014); Van v. Schmidt, 122 So. 3d 243 (Fla. 2013); DelMonico v. Traynor, 116 So. 

3d 1205 (Fla. 2013); Engle v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 2006). 

II.  The abuse of discretion standard and expert testimony. 

First, the Fourth District misapplied the abuse of discretion standard, creating 

an irreconcilable conflict between this Court’s well-settled precedents.  “Under the 

abuse of discretion standard, a trial court’s ruling will be upheld unless the ‘judicial 

action is arbitrary, fanciful, or unreasonable, . . . discretion is abused only where no 

reasonable [person] would take the view adopted by the trial court.”  Perez v. State, 

919 So. 2d 347, 363 (Fla. 2005) (quoting Trease v. State, 768 So. 2d 1050, 1053 n.2 

(Fla. 2000)) (alteration in original).  “In reviewing a true discretionary act, the 

appellate court must fully recognize the superior vantage point of the trial judge and 

should apply the ‘reasonableness’ test to determine whether the trial judge abused 

his discretion.”  Canakaris v. Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980).  Thus, 

“[i]f reasonable men could differ as to the propriety of the action taken by the trial 

court, then the action is not unreasonable and there can be no finding of an abuse of 

discretion.”  Id.   
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In this case, the Fourth District found that the trial court abused its discretion 

in admitting Corporal Dooley’s testimony because there was an “analytical gap 

between Dooley’s observations and the opinion proffered.”  Kemp, No. 4D15-3472 

at *13.  But finding an “analytical gap” does not compel exclusion of the testimony 

because that “gap” goes to the weight rather than admissibility of a witness’s 

testimony.  And in finding the contrary, the Fourth District ignored longstanding 

precedents, failed to determine whether reasonable minds could differ on the issue, 

and improperly weighed the testimony of Corporal Dooley rather than properly 

apply the highly deferential abuse of discretion standard.  Canakaris, 382 So. 2d at 

1203; Perez, 919 So. 2d at 363.  As outlined in the motion for rehearing, this conflict 

is perhaps best illustrated by the fact that a member of the Fourth District’s panel 

originally joined Judge May and voted to affirm the Daubert issue and then, only on 

rehearing, voted to reverse.  

III. The testimony was not pure opinion testimony. 

 The Fourth District’s decision also conflicts with decisions from the First 

District regarding whether expert testimony constitutes “pure opinion.”  As noted by 

the trial judge and Judge May in dissent, the entirety of Corporal Dooley’s testimony 

was rooted in the sciences of physics and momentum.  Kemp, No. 4D15-3472 at *23 

(May, J., dissenting).  Notwithstanding comments by the majority that a portion of 
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Corporal Dooley’s opinion was rooted in physics and momentum, it concluded that 

his opinion that “the shape of the damage to the Lexus” indicated to him that Kemp’s 

“vehicle was dipping, and therefore braking, at the time of the collision[]” was not 

based on reliable principles and constituted pure opinion.  Kemp, No. 4D15-3472 at 

*11.   

The First District, however, has stated that pure opinion testimony is not 

rooted in scientific knowledge and is instead based solely on the personal experience 

and training of the expert.  See Hawthorne v. State, 248 So. 3d 1261 (Fla. 1st DCA 

2018); Maines v. Fox, 190 So. 3d 1135 (Fla. 1st DCA 2016); Baan v. Columbia 

County, 180 So. 3d 1127 (Fla. 1st DCA 2015); Booker v. Sumter County Sheriff’s 

Office/North America Risk Services, 166 So. 3d 189 (Fla. 1st DCA 2015); Giaimo v. 

Florida Autosport, Inc., 154 So. 3d 385 (Fla. 1st DCA 2014).  And because Corporal 

Dooley’s opinion was rooted in physics and momentum, the Fourth District’s 

decision conflicts with these decisions because it found that pure opinion testimony 

may be rooted in scientific principles.     

IV.  Daubert is a more permissive standard and its factors are not exhaustive. 

Finally, the Fourth District’s decision also conflicts with this Court’s 

pronouncement that Daubert is a more lenient standard for admission of expert 

testimony.  Brim v. State, 695 So. 2d 268 (Fla. 1997); Hernandez v. State, 180 So. 
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3d 978 (Fla. 2015); Anderson v. State, 220 So. 3d 1133, 1151-52 (Fla. 2017).  Here, 

the Fourth District adhered to a rigid approach, robotically applying the factors set 

forth in Daubert in order to exclude evidence rather than employing a flexible 

approach to permit the jury to weigh the testimony.  The Fourth District found that 

Corporal Dooley’s testimony was not admissible under Daubert because the State 

did not demonstrate that the technique used was “tested, . . . subjected to peer review 

or publication, ha[d] a quantifiable rate of error, or is generally accepted in the field 

of accident reconstruction.”  Kemp, No 4D15-3472 at *11, *12-*13.  But despite the 

Fourth District’s conclusion to the contrary, these Daubert factors are not meant to 

be an exhaustive list and its finding to the contrary conflicts with Andrews v. State, 

181 So. 3d 526, 529 (Fla. 5th DCA 2015), rev. denied, No. SC15-2387, 2016 WL 

3223713 (Fla. June 13, 2016), which found that Daubert employs a flexible standard.   

The decision of the Fourth District expressly and directly conflicts with 

Vitiello v. State, No. 5D17-3834, 2019 WL 4891465 (Fla. 5th DCA Oct. 4, 2019), 

because it improperly considered the weight of the opinion testimony instead of 

whether it was admissible.  As recognized by the Fifth District, the gatekeeping 

function under Daubert “is not intended to serve as a replacement for the adversary 

system.”  Id. at *5 (internal citations omitted).  “[T]he trial court has ‘considerable 

leeway in deciding in a particular case how to go about determining whether 
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particular expert testimony is reliable.’ ”  Id. at *4 (quoting Kumho Tire Co. v. 

Carmichael, 526 U.S. 137, 152 (1999)).   

The Fifth District in Vitiello concluded that the trial court correctly permitted 

expert testimony on retrograde extrapolation.  Id.  The Fifth District concluded that 

“the lack of information cited by” the defendant, which included “when she had her 

last drink or what and when she had eaten prior to the crash[,] . . . was presented and 

argued to the jury,” and  went “to the weight of [the expert’s] testimony and not its 

admissibility” when other information was considered that served to confirm the 

expert’s opinion.  Id. at *7.  Thus, this case conflicts with Vitiello because the Fourth 

District weighed Corporal Dooley’s testimony rather than confine its analysis to 

whether it was admissible under Daubert. 

CONCLUSION 

Wherefore, Petitioner respectfully requests that this Honorable Court should 

exercise jurisdiction in this case to resolve the conflicts outlined above. 
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