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IN THE SUPREME COURT OF FLORIDA
(Before a Referee)

2 THE FLORIDA BAR, Supreme Court Case
No. SC19-1913

Complainant,
The Florida Bar File

v. No. 2018-50,508 (13F)

WENDELL TERRY LOCKE,

Respondent.

REPORT OF REFEREE

I. SUMMARY OF PROCEEDINGS

Pursuant to the undersigned being duly appointed as referee to

conduct disciplinary proceedings herein according to Rule 3-7.6, Rules of

Discipline, the following proceedings occurred:

On November 12, 2019, The Florida Bar ("bar") filed its Complaint

against respondent in these proceedings. The next day a referee was

appointed in the Nineteenth Judicial Circuit. On November 30, 2019,

respondent filed a Motion to Change Venue with The Supreme Court of

Florida. On December 3, 2019, respondent filed an Answer and Motion for

More Definite Statement. On December 4, 2019, The Supreme Court of

Florida granted respondent's motion to change venue, issued an Order of



Termination, and a Notice to Appoint Referee in the Seventeenth Judicial

Circuit. On December 6, 2019, the undersigned referee was appointed in

this matter.

The final hearing was originally scheduled for April 6-8, 2020 and due

to COVID-19 concerns, including court closures, it was rescheduled for July

27-29, 2020, and then again for September 23-25, 2020, and lastly, for

December 7-10, 2020. Each time, the referee sought, and this Court

granted, requests for extensions of time to file the referee's report. The final

hearing was held in-person on December 7-9, 2020. The sanctions hearing

was held on March 1, 2021, via zoom.

On January 4, 2021, the referee requested an extension of time from

the Court to file his report of referee. The Court granted the request and the

referee's report is due March 22, 2021.

All items properly filed including pleadings, recorded testimony (if

transcribed), exhibits in evidence and the report of referee constitute the

record in this case and are forwarded to The Supreme Court of Florida with

the full Report of Referee.
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II. FINDINGS OF FACT

Jurisdictional Statement. Respondent is, and at all times mentioned

during this investigation was, a member of The Florida Bar, subject to the

jurisdiction and Disciplinary Rules of the Supreme Court of Florida.

Narrative Summary Of Case.

During the final hearing, The Florida Bar called four witnesses to

testify: Joshua Walker, Esq., United States District Court Judge Carlos

Mendoza, Robert Bonner, Esq., and Joseph Flood, Esq. In addition, The

Florida Bar entered into evidence ninety (90) exhibits, identified in the

record as The Florida Bar's Exhibits 1-90.

Also, during the final hearing, respondent testified on his own behalf

and entered one hundred and one (101) exhibits into evidence, identified in

the record as Respondent's Exhibits 1-15, 17-19, and 22-104. There are no

exhibits 16, 20, and 21, for respondent.

The evidence presented showed that respondent represented the

plaintiff, J. Pearl Bussey-Morice, in a heavily litigated civil lawsuit in the

United District Court Middle District of Florida, Orlando Division, from May

2012 through 2019. The civil lawsuit centered around the death of Preston

Bussey Ill ("Bussey"), who died in Brevard County, Florida on December

19, 2009. On or about May 2011, Bussey's mother, J. Pearl Bussey-
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Morice, was appointed as Personal Representative of the Estate of Preston

Bussey Ill. As Personal Representative, J. Pearl Bussey-Morice hired

attorney Kelsay Patterson to represent her in a lawsuit concerning the

death of her son. On June 10, 2011, J. Pearl Bussey-Morice, filed suit on

behalf of Bussey's estate in the matter of J. Pearl Bussey-Morice v. Patrick

Kennedy, et. al., case no. 6:11-cv-970-Orl-41GJK, in the United States

District Court Middle District of Florida Orlando Division. In this suit, J. Pearl

Bussey-Morice v. Patrick Kennedy, et. al., J. Pearl Bussey-Morice

("plaintiff") alleged seven Fourth Amendment excessive-force claims

against the City of Rockledge police officers ("officers") involved in the

incident which resulted in the untimely death of Bussey. Joshua Walker,

Esq. and Joseph Flood, Esq. represented the officers in the lawsuit.

On or about October 26, 2011, Kelsay Patterson filed a Second

Amended Complaint, adding the City of Rockledge ("city") as a defendant.

In the complaint, the plaintiff made claims of battery and negligent training

against the city. Robert Bonner, Esq. represented the city and made an

appearance in the case on November 10, 2011. The complaint was

amended four times and there were no allegations of race, as a legal issue,

made within in any of the complaints.
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On May 17, 2012, four days after the Fourth Amended Complaint was

filed, respondent filed his Appearance of Counsel in J. Pearl Bussey-Morice

v. Patrick Kennedy, et. al. Kelsay Patterson and respondent remained

counsel for the plaintiff until the case's conclusion in 2019.

Prior to respondent's appearance, the district court entered a Case

Management Scheduling Order ("CMSO")(TFB Exhibit 1), imposing

requirements on all parties and counsel. The CMSO states, "[c]ounsel and

all parties (both represented and pro se) shall comply with this order, with

the Federal Rules of Civil Procedure, with the Local Rules of the United

States District Court for the Middle District of Florida, and with the

Administrative Procedures for Case Management/Electronic Case Filing."

(TFB Exhibit 1, pg. 3, p. 1). Further, in a subsection of the order specifically

addressing the coordination of the joint pretrial statement, it is ordered, "[a]ll

parties are responsible for filing a Joint Final Pretrial Statement in full

compliance with this order. Plaintiff's counsel (or plaintiff if all parties are

proceeding pro se) shall have the primary responsibility to coordinate

compliance with the sections of this order that require a meeting of lead

trial counsel and unrepresented parties in person and the filing of a Joint

Final Pretrial Statement and related material. See Local Rule 3.10 (relating

to failure to prosecute)." (TFB Exhibit 1, pg. 10, p.2). The CMSO also
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directed counsel for the parties to, among other things, meet in person by

September 28, 2012 and bring with them marked original trial exhibits,

prepare and exchange final exhibit lists and witness lists, and prepare the

Joint Final Pretrial Statement, which was due by October 10, 2012.

The issue before this referee is respondent and his co-counsel's

failure to comply with the CMSO as it relates to the drafting and filing of the

joint pretrial statement.

The joint pretrial statement meeting was scheduled between all

attorneys and took place at the office of defense counsel on September 28,

2012. All counsel, including lead trial counsel and co-counsel for both

sides, attended the meeting. Respondent arrived first and did not bring with

him any required information or documentation. Respondent was under the

impression that his co-counsel, Kelsay Patterson, would be taking the lead

for purposes of the meeting and, specifically, would be bringing the

required documents and exhibits. Mr. Patterson arrived approximately one

hour late and upon his arrival failed to bring with him all his exhibits,

proposed voir dire questions, proposed jury instructions, and an exhibit list

and witness list that met the formatting requirements of federal court.

Defense counsel hired a court reporter to be present and record the

meeting on September 28, 2012. The transcript of the meeting was entered
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into evidence as The Florida Bar's Exhibit 6. The transcript of the meeting,

the testimony of the bar's witnesses, and respondent's testimony at the

final hearing all confirm Mr. Patterson's patent failure to come to the

meeting prepared, as required in the CMSO. Further, all evidence supports

respondent's contention that he had little to no role in the meeting.

Although the attorneys attempted to discuss the issues for the joint pretrial

statement, it was unable to be completed on September 28, 2012 due to

counsel for plaintiff's failure to effectively participate.

On the date the joint pretrial statement was due to be filed, October

10, 2012, neither respondent or his co-counsel had provided the necessary

and court-ordered information to defense counsel for completion of the joint

pretrial statement. As a result, in order to comply with the court-ordered

deadline, defense counsel unilaterally filed a pretrial statement on the due

date. On the same day, at 10:10 p.m., respondent filed an Emergency

Motion for an Extension of Time ("Emergency Motion") (TFB Exhibit 10),

requesting additional time to prepare the Joint Pretrial Statement.

Respondent's position is that it was solely Kelsay Patterson's

responsibility to comply with the requirements outlined in the CMSO

because Mr. Patterson was the lead trial counsel. Specifically, respondent

cites the paragraph in the CMSO wherein the lead trial counsel is obligated
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to attend the joint pretrial statement meeting. However, the CMSO is clear

that all requirements and deadlines within the order apply to all counsel of

record. Although respondent and Mr. Patterson may have agreed that it

was Mr. Patterson's responsibility to bring all required documentation to the

attorneys meeting on September 28, 2012, it was both Mr. Patterson and

respondent's responsibility to ensure every requirement was met, in strict

compliance with the CMSO, prior to the October 10, 2012 deadline. There

was approximately two weeks between the attorneys meeting and the

October 10, 2012 filing deadline. There is no evidence that during that time

respondent attempted to compile and provide plaintiff's original trial

exhibits, or draft proposed voir dire questions, proposed jury instructions, or

exhibit and witness lists, pursuant to the court's orders. Rather, respondent

drafted and filed the Emergency Motion on the evening of the due date

(TFB Exhibit 10).

The Emergency Motion, filed by respondent, failed to comply with the

United States District Court Middle District of Florida Local Rule 3.01(g).

Rule 3.01(g) states in pertinent part:

"(g) Before filing any motion in a civil case, except a motion for
injunctive relief, for judgment on the pleadings, for summary judgment,
to dismiss or to permit maintenance of a class action, to dismiss for
failure to state a claim upon which relief can be granted. or to
involuntarily dismiss an action, the moving party shall confer with
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counsel for the opposing party in a good faith effort to resolve the
issues raised by the motion, and shall file with the motion a statement:

(1) certifying that the moving counsel has conferred with
opposing counsel, and

(2) stating whether counsel agree on the resolution of the
motion.

A certification to the effect that opposing counsel was unavailable for a
conference before filing a motion is insufficient to satisfy the parties
obligation to confer."

Respondent. in paragraph 7 of his emergency motion wrote, "[i]n

good faith. Plaintiff communicated with defendants' counsel regarding the

relief sought in this motion and will follow-up with defendants' counsel in

the morning. At this point, the undersigned has not gotten a response from

defendants counsel regarding extending the deadline." (TFB Exhibit 10).

However. respondent did not confer with opposing counsel prior to filing the

motion. Rather. respondent sent an email to opposing counsel at 9:21 p.m..

on the evening of the due date. and less than one hour later, at 10:10 p.m.,

he filed the emergency motion. Further. there is no evidence that he

followed up in the morning. Last minute. unilateral emails do not satisfy the

good faith conference requirements of Local Rule 3.01(g).

On October 11, 2012. the next day, counsel for the police officers

filed a Response in Opposition to Plaintiff's Emergency Motion for

Extension of Time. (TFB Exhibit 11). On October 15, 2012. counsel for the
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city filed a response in opposition of the emergency motion. Both

responses indicated to the district court that respondent had not conferred

in good faith prior to filing the motion. On October 17. 2012. respondent

filed a Notice of Local Rule 3.01(g) Conference Regarding Plaintiff's

Emergency Motion for Extension of Time to File Joint Pretrial Stipulation.

(Respondent's Exhibit 46). In the notice respondent admits he did not

confirm with defense counsel until October 16. 2012, six days after filing

the motion. At the final hearing in the bar matter, respondent argued he met

the requirements of Local Rule 3.01(g) because he expeditiously conferred

with counsel after filing the motion and filed the notice of compliance

reflecting same. In support of this position, respondent relied upon case law

that stood for the position that an attorney is still in compliance with Local

Rule 3.01(g) if said attorney is unable to confer with opposing counsel

before filing the motion and does so expeditiously after filing. Respondent

has not demonstrated that he was unable to confer with counsel before

filing. He sent an email to opposing counsel at 9:21 p.m. and filed the

motion less than one hour later. Further, conferring with opposing counsel

six days after filing the motion is not doing so expeditiously. Thus,

respondent failed to comply with United States District Court Middle District

of Florida Local Rule 3.01(g) when filing the Emergency Motion.
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The district court held a hearing on respondent's Emergency Motion,

and at the hearing, the district court judge chastised plaintiff's counsel for

their failure to meet the court-ordered requirements and issued sanctions

against them. (See TFB Exhibit 26). Ultimately, the district court granted

the motion, in part, ordering the parties to meet for a second pretrial

meeting on or before October 22, 2012, and to file a joint pretrial statement

by October 24, 2012.

Come October 24, 2012, again, the parties were unable to complete

a joint pretrial statement for filing with the court. On the due date,

respondent's co-counsel, Mr. Patterson, filed a Second Emergency Motion

for Extension of Time to File Joint Pretrial Statement. The court granted the

second extension of time and on November 5, 2012, the Joint Pretrial

Statement was finally filed with the court. Due to plaintiff's counsel lack of

preparation and failure to timely meet the requirements of the CMSO, the

final Joint Pretrial Statement was filed four weeks late. Joseph Flood,

attorney for the officers, testified in the bar proceeding that plaintiff's

counsel's noncompliance doubled or tripled the amount of time and effort it

should have taken to complete the Joint Pretrial Statement. (Trial

Transcript, pg. 242).

11



A few months later, on January 7, 2013, the district court entered

summary judgment in favor of the city. On February 8, 2013, the district

court entered summary judgment in favor of five of the officers and denied

summary judgment as to two of the officers. The two officers who were

denied summary judgment took an interlocutory appeal, and on October 1,

2014, the 11 th Circuit Court of Appeals reversed the district court as to

those two officers. The Court of Appeals returned jurisdiction to the district

court, and on January 8, 2015, the district court issued a final judgment in

favor of all the defendants and against respondent's client, the plaintiff.

(See TFB Exhibits 40, 41, and 42).

On January 21, 2015, respondent filed a Motion to Vacate Judgment,

followed by an Amended Motion to Vacate Judgment ("Amended Motion")

on January 25, 2015. (TFB Exhibit 47). The Amended Motion argued that

plaintiff had discovered new evidence, pursuant to Rule 60(b)(2) of the

Federal Rules of Civil Procedure, and thus, the Final Judgment entered

against plaintiff should be vacated. Defense counsel filed responses in

opposition of the Amended Motion, arguing the amended motion did not

meet the criteria of Rule 60(b)(2). The five criteria for filing a motion to

vacate judgment under Rule 60(b)(2) are as follows: (1) the evidence must

be newly discovered since the final judgment or order; (2) due diligence on
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the part of the movant to discover the new evidence must be shown; (3) the

evidence must not be merely cumulative or impeaching; (4) the evidence

must be material; and (5) the evidence must be such that a new trial (or

reconsideration of the final judgment or order) would probably produce a

new result.

The evidence presented by respondent at the time, as a basis for his

motion, was a purported new affidavit from a witness, Frank Valpetti. The

alleged affidavit was handwritten by Mr. Patterson and Mr. Patterson

signed the document as the notary public. The document is not, however,

properly notarized. There is no indication that the affiant was personally

known by Mr. Patterson or that the affiant provided proof of identification.

Therefore, the purposed affidavit is not legally sufficient evidence. Without

legally sufficient evidence there is no alleged new evidence. Thus, the

Amended Motion lacked merit and should not have been filed.

In addition to the insufficient purported affidavit, the motion failed to

meet all five elements of Rule 60(b)(2). Concerning the due diligence

criteria, respondent attached an affidavit from his co-counsel, Mr.

Patterson, attesting to the efforts Mr. Patterson had exerted to locate Mr.

Valpetti. Mr. Patterson's efforts to locate Mr. Valpetti included searches in

2012, approximately a year after case initiation and only about a month
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before the court-ordered discovery cutoff date. Then, after summary

judgment had been entered by the district court and oral argument was

held in front of the Eleventh Circuit Court of Appeals in July 2014, Mr.

Patterson started to search for Mr. Valpetti again. Respondent and Mr.

Patterson located Mr. Valpetti in January 2015. Respondent made no effort

to locate Mr. Valpetti until 2014. In total, plaintiff's counsel efforts were

untimely and lacked due diligence.

Concerning the other four elements, respondent argued that the new

information from Mr. Valpetti was not merely impeachment evidence and

would have materially altered the outcome of the final judgment. However,

the district court determined, and this referee agrees, that the information

was not new, as a sworn statement by Mr. Valpetti had already been taken

and entered into the record, prior to final judgment (TFB Exhibit 2). Some of

the information in the new purported affidavit contradicted Mr. Valpetti's

own prior sworn statement. That made the alleged new information merely

impeachment evidence, as there was no other evidence to support such

statements. Further, the limited contradictory statements were not material

and not likely to have changed the finding and applicability of immunity for

the officers and the city.
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On May 13, 2015, the district court issued an order denying the

amended motion to vacate judgment, finding respondent failed to meet all

five elements of Rule 60(b)(2) and finding the Amended Motion to be

legally frivolous. (TFB Exhibit 56).

The movant of a Rule 60(b)(2) motion has the heavy burden of

proving all five elements of the rule. Before filing such a motion with the

court, an attorney has the duty and obligation to ensure he or she can

make good faith arguments, with supporting evidence, under Rule 60(b)(2).

Respondent failed to meet the required elements and failed to provide

legally sufficient evidence in support thereof.

Respondent filed a Notice of Appeal in the United States Court of

Appeals for the Eleventh Circuit, case no. 18-13627, appealing the final

judgment. In June 2015, all issues before the district court were stayed

pending resolution of the appeal of the final judgment. On August 8, 2016,

the Eleventh Circuit Court of Appeals affirmed the district court's entry of

summary and final judgment in favor of all defendants. (TFB Exhibit 60). On

September 6, 2016, the Eleventh Circuit Court of Appeals issued the

mandate. (TFB Exhibit 61). On May 1, 2017, the district court lifted the stay

on its proceeding in case no. 6:11-cv-970-Orl-41GJK and reopened the

case to address outstanding motions. (TFB Exhibit 62).
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On September 6, 2017, United States District Court Judge Carlos

Mendoza issued an Order setting a hearing on seven motions and ordered

respondent and his co-counsel to appear for the hearing. (TFB Exhibit 66).

All counsel were afforded the opportunity to supplement the record with

written motions and responses and on September 27, 2017, the district

court held a hearing on the motions and all counsel were afforded the

opportunity to make argument.

On January 12, 2018, Judge Carlos Mendoza issued a forty-two (42)

page order from the September 27, 2017 hearing, finding, among other

things, that respondent had engaged in unprofessional conduct throughout

the litigation. (TFB Exhibit 69). The unprofessional conduct included

statements made in filings about opposing counsel, the opposing parties,

and the judiciary.

Some of the statements made by respondent in court filings about

opposing counsel and parties are as follows:

a. "The Brutality Officers also suggest that, because they did not 'hit,
kick or use an asp, baton or flashlight' during the December 19, 2009,
flogging of the Decedent, that what they did do was not brutality
(even though they violently killed the Decedent via electrocution and
suffocation). This argument is synonymous to claiming that one is not
a racist because he/she does not use the "N" word, even though
he/she actively participates in unconventional gatherings wearing
white sheets over their heads and burning crosses."
(TFB Exhibit 22, pg. 3-4, p. 4).
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b. "While the Brutality Officers' counsel dislikes Plaintiff's use of the
phrase "Brutality Officers" to collectively describe Defendants,
[defendant's names], Plaintiff's use of the phrase "Brutality Officers"
has been and continues to be used in argument, attempting to
describe the individual defendants collectively in a manner that best
describes their actions towards the Decedent. Other phrases that
come to mind to collectively describe Defendants, [defendant's
names] include "killers", "murderers" and "torturers"."
(/d. at pgs. 2-3, p. 3).

c. "Defendants' counsel submitted affidavits of Defendants, Robert
Owens and Timothy Hewatt, under the guise that if these Caucasian
law enforcement officers make statements adverse to Blacks, then
the allegations will be deemed true for no other reason than because
they are Caucasian and Mr. Patterson is Black - 'White Privilege.'
These same Defendants have lied under oath in this case and
engaged in the brutal killing of Preston Bussey, lil, and the brutality
officers' counsel engaged in similar conduct by procuring and filing
those false affidavits against Mr. Patterson. The undersigned had not
yet filed his notice of appearance at the time the false allegations
were lodged against Mr. Patterson, but based on personal
experiences in Central Florida where the undersigned has
experienced numerous, unjustified traffic stops and searches by law
enforcement officers, race is always an issue when black Americans
have encounters with law enforcement officers in Central Florida."
(TFB Exhibit 24, pg. 2, n. 2).

d. "Black Americans, including Mr. Patterson and the undersigned, fear
unsubstantiated, distorted, wild and malicious characterizations
against them."
(/d. at p. 1).

e. "Plaintiff has called out what Ray Charles and Stevie Wonder could
see - a pattern and practice of discriminatory conduct of the
defendants and defendants' counsel in this case, consistent with the
history of discriminatory customs and rituals used against Black
Americans and other minority groups."
(/d. at pg. 1, p. 2).
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f. "The decedent, Preston Bussey, Ill, was Black. Plaintiff's attorneys
are Black. Defendants' attorneys are not Black; they are Caucasian.
Defendants, [defendant's names] (the "Brutality Officers") are not
Black; they are Caucasian."
(TFB Exhibit 27, pg. 2, p. 1).

During the bar proceeding respondent testified about his statements

about opposing counsel and opposing parties in case no. 6:11-cv-970-Orl-

41GJK and specifically addressed most of the statements outlined above.

During his testimony, respondent defended his statements and stood by

them all as "true". When asked about his allegation that opposing counsel

and their clients were receiving deference from the court because of their

"white privilege", respondent testified:

Q. Do you believe you were telling the truth in Footnote 2?
A. Yes, it is the truth.
Q. And you're willing to accept whatever this Court or any other
court sanctions you for saying; is that true?
A. I said what was true, and I have to - and I stand on that.
(Trial Transcript, pg. 491, Ins. 8-17)

Furthermore, in addition to referring to the defendant officers as

"Caucasian" and "killers", "murderers", and "torturers", respondent also

consistently referred to the defendants as the "Brutality Officers" in filings,

rather, than referring to them by name. In some of those same filings,

respondent referred to opposing counsel as "Brutality Officers' Counsel".

These names respondent attributed to opposing counsel and the opposing

parties were disparaging and expressly against the professionalism
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standards of the Middle District Court and The Rules Regulating The

Florida Bar.

On October 17, 2012, at a telephonic motions hearing, United States

District Judge Charlene Honeywell instructed counsel to refer to people by

their names:

"THE COURT: This Court will not tolerate unprofessional behavior
whatsoever. I will not hesitate to stop a proceeding, convert it into a
contempt proceeding and then begin a contempt hearing
immediately. I will not yell. I will not raise my voice, and I will not allow
counsel to do that either. We will all be professional. We will refer to
people by their names, and we will limit our comments to the facts
that are necessary for disposition of the motions before the Court.
Some of the allegations that have been raised in this case to me
really just have been appalling, and so I just want everybody to know
that that stops. You won't come into my courtroom with that. It just
absolutely will not be tolerated."
(TFB Exhibit 26, pg. 23, Ins. 7-20).

Despite Judge Honeywell's express instructions that all persons be

referred to by their names, and despite the standards for decorum set out

by the Middle District Court and The Rules Regulating The Florida Bar,

respondent filed motions and responses with the district court repeatedly

referring to the defendants as Brutality Officers and opposing counsel as

Brutality Officers' Counsel. In fact, some of the filings by respondent,

wherein respondent referenced Brutality Officers, were filed within thirty

days of Judge Honeywell's October 17, 2012 instruction against the same.

(See TFB Exhibits 22, 24 and 27).
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In response to respondent's and Mr. Patterson's conduct, defense

counsel filed numerous motions in limine with the district court, seeking

orders prohibiting respondent and his co-counsel from using defamatory

and derogatory terms in the litigation. For example, defense counsel filed: a

Motion in Limine, Motion to Strike and For Direction to Plaintiff's Counsel

Regarding References to the Individual Defendant's as "The Brutality

Offices (TFB Exhibit 12); a Motion in Limine Regarding Race-Baiting

Tactics by Counsel (TFB Exhibit 13); a Motion in Limine Regarding

Disparaging Remarks by Counsel (TFB Exhibit 14); and a Motion in Limine

Regarding Personal Opinions of Counsel (TFB Exhibit 15). Respondent

and his co-counsel objected to all the motions in limine filed by the

defendant's. The motions in limine were not ruled upon by the district court

because summary judgment was entered in favor of the defendants prior to

a hearing on the motions.

In addition to obvious animosity between counsel in court filings,

communication between counsel outside of court filings was also

acrimonious. A specific email exchange between counsel is before this

referee for consideration: an email chain, spanning from November 6, 2015

to November 9, 201. (TFB Exhibit 59). Within the email chain, which was

between all counsel in the litigation, respondent referred to defense
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counsel, Joshua Walker, as "Massa Walker". Massa is unquestionably a

disparaging term and was used by respondent in an inappropriate and

unprofessional manner.

In addition to respondent's statements about opposing counsel and

parties, respondent made the following statements in filings with the court

about the judiciary:

a. "The undersigned has never experienced being personally
attacked as counsel for pursuing civil rights claims prior to this
case. Maybe this is a new strategy to discourage lawyers from
representing victims of civil rights violations; if you cannot kill the
message, kill the messenger. The estate of a voluntary hospital
patient killed at the hands of law enforcement officers filed
legitimate claims to recovery from said officers and their employer.
The Eleventh Circuit ultimately ruled in favor of law enforcement
(not necessarily a surprise)..."
(TFB Exhibit 57, pg. 1, n.1).

b. "The 'not necessarily being surprised' statement is also supported
by the surplus of actual case law in the Eleventh Circuit and the
country shielding law enforcement officers and police departments
from liability under the judicially-created doctrine of qualified
immunity."
(TFB Exhibit 71, pg. 16, p. 2)

c. "...The recent killings of victims of civil rights violations, captured
either on video-recordings or proven by other objective evidence,
coupled with the public outcry and intervention from the
Department of Justice concerning civil rights violations and the
need for change, has encouraged the undersigned, reminding us
all that the public's cry for justice will prompt change when law
enforcement officers and courts maintain the status quo."
(TFB Exhibit 57, pg. 2, n. 1)

d. "Plaintiff's counsel cannot speak to the Brutality Officers'
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counsel's administrative practices of receiving mail at their office,
but to avoid being the target of another false allegation that might
be considered as the gospel truth before the Court, Plaintiff's
counsel also sent via e-mail to the Brutality Officers a copy of what
had been mailed."
(TFB Exhibit 34, pg. 2, p. 4)

e. "Between the repeated allegations of wrongdoing, misconduct and
flagrant disregard of the rules of professionalism, multiple motions
for sanctions filed by the appellees and the tone of some of the
District Court's recent rulings {see e.g., DE 577), Bussey-Morice's
counsel's ability to pursue her claims has been in some way
undermined, primarily because of the recent intimidation from the
District Court, knowing the inherent power of the Court to stifle,
cripple and/or destroy an attorney or his/her practice with the
stroke of a pen.
Prior to this case, the undersigned has never felt the need to call
multiple attorneys to inquire about how they have been treated by
the District and Magistrate Judges in this proceed, or the need to
speak with other lawyers in general about whether certain words
and/or phrases should or should not be used to avoid infuriating
the District and Magistrate Judges, or the need to reach out to
federal elected officials and the Department of Justice, not
because of the rulings on the merits of the case, but instead about
fair treatment, intimidation and possible reprisal in the forum."
(TFB Exhibit 64, pg. 18, n. 4)

Judge Mendoza testified as a witness for the bar, in this proceeding.

During his testimony he stated Mr. Locke's written statements about the

judiciary were "over the line" (Trial Transcript, pg. 167, In. 18). When

questioned by counsel for respondent about respondent's statements about

the judiciary, Judge Mendoza stated the following:

a. "You can disagree with something I say and appeal it without
calling me names or questioning my integrity."
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(Trial Transcript, pg. 199, Ins. 15-17).

b. "I think the language used in the correspondence was over the
line, and its been a pattern of it from the beginning from the time
he started litigating this case with Mr. Patterson up until the point
where he sued the Clerk of Court. I think it's an established pattern
of misconduct, and that's what I relied upon."
(Trial Transcript, pg. 202-203, In. 23-4)

Also, when specifically asked about respondent's comments about

the Eleventh Circuit Court of Appeals, Judge Mendoza stated "...it implies a

lack of objectivity by the Court with no underlying basis for making such an

accusation. It's an ad hominem argument, so there's no merit to the

argument. So, what you do is question the integrity of the person making

the decision, and I think that's out of line." (Trial Transcript, pg. 167, Ins. 20-

25.)

Judge Mendoza also testified that he took the bench in the Middle

District in 2014 and was assigned cases which had previously been

assigned to Judge Charlene Honeywell, including case no. 6:11-cv-00970.

On or around January 2015, a case note was entered into the docket

indicating Judge Mendoza had been assigned. (TFB Exhibit 80). At no time

between taking over case no. 6:11-cv-00970 in 2015 and issuing the

January 12, 2018 sanctions order did respondent or his co-counsel

question Judge Mendoza's case load assignments, nor did they seek his

disqualification.
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After Judge Mendoza issued his January 12, 2018 order, sanctioning

respondent and his co-counsel, among other things, respondent alleged

Judge Mendoza displayed bias against respondent and challenged his

authority to issue the order. Respondent filed an appeal of the January 12,

2018 order, alleging same. (TFB Exhibits 76 and 77). In support of this

position, respondent submitted a request to the Middle District Clerk of

Court, seeking copies of emails between the Clerk, the Chief Judge and

Judge Mendoza. Such requests were denied by the Clerk. As a result,

respondent filed a Petition for Writ of Mandamus with the United States

Court of Appeals for the Eleventh Circuit in case no. 19-10949, alleging

Judge Mendoza had been improperly assigned to the case, lacked

jurisdiction to sanction him, and sought copies of emails between the Clerk

of Court, the Chief Judge, and Judge Mendoza. The appeal was denied,

sanctions were upheld and the respondent's Petition for Writ was denied.

Respondent then filed a Petition for Rehearing En Banc on April 15, 2019,

and the court of appeals issued an Order Denying Petition for Rehearing

En Banc on May 6, 2019. (TFB Comp. Exhibit 84).

Around the same time, on April 25, 2019, respondent filed a

complaint against Elizabeth Warren as Clerk of Court for the United States

District for the Middle District of Florida, in the United States District Court
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Southern District of Florida, case no. 19-cv-61056. In his complaint,

respondent alleges the Clerk's Office and District Judge Mendoza made

"knowing and intentional" mischaracterizations of documents in a concerted

effort to ignore or deny respondent's request for records. On October 1,

2019, the United States District Court Southern District of Florida issued an

Order dismissing respondent's complaint against the Clerk of Court. In its

dismissal order, the Southern District Court stated that respondent had no

right to the demanded records, including private correspondence between

two district court judges. The court also found that "...none of these records

were in any way 'integral' (or, for that matter, related) to the Court's

resolution of Bussey's merits." (TFB Comp. Exhibit 86).

Also, around the same time as his civil suit against the Clerk,

respondent filed a Complaint of Judicial Misconduct or Disability ("judicial

complaint") with the Judicial Council of the Eleventh Circuit, against District

Judge Mendoza and former Chief Judge Anne C. Conway. (TFB Exhibit 87

and Respondent's Exhibit 91). Respondent's allegations in the judicial

complaint outline the same allegations made by respondent in United

States Court of Appeals for the Eleventh Circuit and United States District

Court Southern District of Florida, which had been rejected by both courts.

The judicial complaint was denied and respondent filed a request for review
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by the 11 th

Exhibit 91). There was no finding of judicial misconduct. However, in the

bar proceeding respondent continued to take the position that Judge

Mendoza or Chief Judge Conway violated judicial canons.

Finally, on November 25, 2019, after initiation of this bar proceeding,

respondent filed a Petition for Writ of Certiorari with the Supreme Court of

United States, alleging the Clerk of Court made knowing and intentional

mischaracterizations and that Judge Mendoza assisted in same. (TFB

Exhibit 88).

It is not disputed that respondent made the statements he made in

his filings with the courts and his judicial complaints. In fact, respondent

stands by his statements about the judiciary. The issue is whether the

statements were made with reckless disregard as to their truth or falsity

concerning the integrity of the court. The burden is on the respondent to

establish that he had an objectively reasonable basis for making the

statements he made about the court.

Respondent provided several arguments in support of his position

that all his statements were objectively reasonable and not made with

reckless disregard for its truth or falsity. One such argument is that with

each statement about the Eleventh Circuit Court of Appeals, Judge
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Mendoza, Chief Judge Conway, and the Clerk of Court, he either stated the

truth or sought to discover it. The latter is not the standard and therefore

does not meet the burden.

Respondent testified that he stands by the statements he made and

believes them all to be true. However, respondent's personal beliefs are

subjective, not objective. The standard is whether respondent had an

objectively reasonable basis for alleging the court, among other things,

intimidated respondent, stifled his ability to pursue claims, accepted

opposing counsel's filings as the gospel truth, shielded law enforcement

officers from liability, and made knowing and intentional

mischaracterizations, as he alleges in his filings.

The undersigned does not find these statements by respondent to be

objectively reasonable. While respondent may have believed them to be

true, he inserted statements and allegations about the judiciary in filings

with a reckless disregard for their truth or falsity. Specifically, his

accusations of the district court's "tone" and "recent intimidation from the

District Court, knowing the inherent power of the Court to stifle, cripple

and/or destroy an attorney or his/her practice with the stroke of a pen

intimidation", were subjective statements. Further, Judge Mendoza testified

that he did not intimidate respondent, had no biases against him, did not
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stifle or cripple respondent in any way, and stated the allegations against

him claiming otherwise were untrue.

In addition, respondent's accusation that the district court was

accepting opposing counsel's filings as "the gospel truth" and maintaining

the "status quo" regarding violations of African American's civil rights, were

also not objectively reasonable. Respondent's written accusations were not

made for the purpose of seeking relief, such as disqualification or recusal of

a district court judge, but, rather, to question the integrity of the judiciary. It

should be noted that respondent did not ever file a motion for

disqualification or seek recusal of any of the district court judges in the

litigation.

Also, respondent's statements that the Clerk of Court made

intentional and knowing mischaracterizations which were "tantamount to

wire fraud", and that Judge Mendoza assisted the Clerk in such actions,

were made with a reckless disregard for the truth or falsity of the

statements. (TFB Exhibit 86a, pg. 5, p. 13). Respondent did not know or

have evidence that the Clerk of Court or Judge Mendoza intentionally made

mischaracterizations and there is nothing to support the allegation of wire

fraud. Judge Mendoza, during his testimony in the bar proceeding,

specifically denied these allegations.
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Prior to filing appeals, a writ, another lawsuit and a judicial complaint,

respondent filed a Motion for Reconsideration in the district court, following

the entry of District Court Judge Mendoza's January 12, 2018 Order. (TFB

Exhibit 71). Respondent made multiple arguments in his motion as a basis

for reconsideration of the January 12, 2018 order, however, the one at

issue before the referee is respondent's argument concerning sanctions

related to the joint pretrial statement.

In 2012, respondent and his co-counsel were ordered to pay

sanctions after their failure to comply with the court order concerning the

joint pretrial statement. In January 2018, the district court ordered the

attorney's fees be quantified, related to those sanctions. In the motion for

reconsideration, respondent argues that his client, the plaintiff, should be

ordered to pay the sanctions related to the joint pretrial statement, not

plaintiff's counsel (respondent and Mr. Patterson). (See TFB Exhibit 71,

pgs. 3-7).

In support of this argument, respondent argues that Judge Honeywell

sanctioned plaintiff, not plaintiff's counsel, at the October 17, 2012

telephonic hearing concerning counsel's failure to timely complete the joint

pretrial statement. Respondent points to the clerk's minutes from that

telephonic hearing, which reads, "Court orders sanctions against Plaintiff
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for failure to comply with the requirements in the case management and

scheduling order..." (TFB Exhibit 16). Respondent argues, in his motion for

reconsideration, that when Judge Mendoza issued the January 2018 order,

quantifying the attorneys fees related to those sanctions and ordering

respondent and his counsel to pay said sanctions, he changed Judge

Honeywell's prior ruling at the telephonic hearing and the law precludes

him from doing so. Thus, respondent sought reconsideration and reversal

of the sanctions ordered against he and Mr. Patterson for their failure to

comply with the CMSO and filing of the joint pretrial statement, and instead,

requested the sanctions be clearly ordered against his client.

During the bar proceeding, respondent explained that his argument in

the Motion for Reconsideration was not adverse to the interests of his client

because his client would not ultimately have to pay the court-ordered

sanctions. More specifically, respondent argued that because his client was

a personal representative in case no. 6:11-cv-00970 she will be protected

from having to pay these sanctions. Respondent cited case law that states

a personal representative cannot be ordered to pay attorney's fees. Thus,

respondent's goal by filing the Motion for Reconsideration was to have the

sanctions ordered against his client and then subsequently have the
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sanctions effectively wiped out because his client is a personal

representative.

In the motion for reconsideration, respondent argued against his

client's interests and in favor of his own. Namely, he argued that he should

not be ordered to pay sanctions and his client should. Regardless of

whether his client was ultimately going to have to pay them, as personal

representative, it goes against the client's interests to advocate that

sanctions be ordered against the client. Furthermore, it lacks merit to argue

that at the 2012 telephonic hearing Judge Honeywell sanctioned plaintiff

and not plaintiff's counsel. The CMSO and the requirements for filing the

joint pretrial statement were applicable to counsel for the parties. Counsel

for the parties were responsible for meeting, drafting and filing a joint

pretrial statement, not the clients. Furthermore, the transcript from the

telephonic hearing clearly evidences Judge Honeywell was placing blame

on plaintiff's counsel, not the plaintiff herself. (TFB Exhibit 26). It is

unreasonable to argue years later that Judge Honeywell sanctioned the

plaintiff, not plaintiff's counsel, for plaintiff's counsel misconduct.

During the bar proceeding, respondent argued that even if there was

a conflict, he complied with the requirements of Rule 4-1.7, concerning

consent, thereby avoiding violation of the rule. Respondent relied on his
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Exhibit 51, which is a letter from respondent to his client, dated October 23,

2012. The letter purports to memorialize a conversation between

respondent and his client about the sanctions ordered in relation to the joint

pretrial statement. In sum, the letter explains to the client that sanctions

were ordered against plaintiff, that they should not have been ordered

against plaintiff, and that under Florida law, a personal representative

cannot be compelled to pay these types of sanctions. Finally, the letter

states respondent "will raise this argument and any others available at the

appropriate time when faced with actual payment of the sanctions."

(Respondent's Exhibit 51, p. 3).

Respondent argues that this letter complies with the comments to

Rule 4-1.7. Specifically, the comment relied upon by respondent states as

follows:

Consent confirmed in writing or stated on the record at a
hearing
Subdivision (b) requires the lawyer to obtain the informed consent of
the client, confirmed in writing or clearly stated on the record at a
hearing. With regard to being confirmed in writing, such a writing may
consist of a document executed by the client or one that the lawyer
promptly records and transmits to the client following an oral consent.
See terminology. If it is not feasible to obtain or transmit the writing at
the time the client gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time afterwards. See
terminology. The requirement of a writing does not supplant the need
in most cases for the lawyer to talk with the client, to explain the risks
and advantages, if any, of representation burdened with a conflict of
interest, as well as reasonably available alternatives, and to afford the
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client a reasonable opportunity to consider the risks and alternatives
and to raise questions and concerns. Rather, the writing is required in
order to impress upon clients the seriousness of the decision the
client is being asked to make and to avoid disputes or ambiguities
that might later occur in the absence of a writing.

Respondent argues that his October 2012 letter to the client comports

with the comment that "the lawyer promptly record and transmit to the client

following an oral consent."

This referee finds the October 23, 2012 letter does not meet the

requirements of Rule 4-1.7. In the Motion for Reconsideration, respondent

clearly argues against the interests of his client. This letter, dated in 2012,

does not indicate the client consented to respondent's arguments against

the client's interests in his 2018 Motion for Reconsideration. Further, Rule

4-1.7, and the comment outlined above, require respondent to explain the

risks and advantages, if any, of representation burdened with a conflict of

interest, as well as reasonably available alternatives, and to afford the

client a reasonable opportunity to consider the risks and alternatives.

Respondent's letter to the client does not do any of that. The letter falls well

short of the requirements outlined in Rule 4-1.7.

Finally, on this issue, respondent argued that he ultimately dropped

the argument against his client's interests and paid the sanctions, thereby

eliminating any potential conflict. (See TFB Exhibit 72 and Respondent's
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Exhibit 102). However, the misconduct occurred when respondent filed the

Motion for Reconsideration, thereby creating the conflict with this client,

however short lived.

Lastly, respondent plead eleven affirmative defenses in this bar

proceeding. I find the following, as listed in respondent's Amended Answer

and Affirmative Defenses, are not affirmative defenses as plead: First

Affirmative Defense, Second Affirmative Defense, Third Affirmative

Defense, Fourth Affirmative Defense, and Eighth Affirmative Defense.

Thereby leaving six affirmative defenses for consideration: Fifth Affirmative

Defense, Sixth Affirmative Defense, Seventh Affirmative Defense, Ninth

Affirmative Defense, Tenth Affirmative Defense, and Eleventh Affirmative

Defense. The five remaining affirmative defenses are addressed below.

As his Fifth Affirmative Defense, respondent asserts that he has

exercised his state and federal constitutional right of access to the courts

and his right to sue and defend in good faith and that his motion/pleading

practice at all times material hereto precludes a finding of any alleged rule

violations. Respondent does not specify which rule this affirmative defense

applies to, but, rather, argues his constitutional right to sue and defend

prevents a finding of guilt on all the rules charged by The Florida Bar.

Respondent's constitutional right to access to the courts and his right to
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sue and defend have not been violated and will not be violated by applying

The Rules Regulating The Florida Bar to his conduct. Everyone does have

a right of access to the courts, but everyone does not have a right to hold a

license to practice law. The license to practice law is a privilege, not a right,

and it can be restricted or rescinded by the Florida Supreme Court. In order

to keep his license, or to remain a member in good standing with The

Florida Bar, respondent must comply with the professional rules while

exercising his constitutional right to the courts. Respondent has not

established by clear and convincing evidence that by a finding of guilt on

any of the charged Rules, his constitutional right of access to courts would

be violated.

As his Sixth Affirmative Defense, respondent asserts that his

constitutional right to free speech precludes a finding of any alleged rule

violations where there is an objective and or rational/reasonable basis for

each of the arguments raised by his motion/pleading practice identified by

the Complaint. Respondent did not establish by clear and convincing

evidence that the statements he made about the judiciary were objectively

reasonable. Thus, his argument that a finding of guilt would violate his

constitutional right to free speech is inapplicable. Further, the Florida

Supreme Court has made it clear that one's First Amendment right to free
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speech does not preclude a finding of guilt on any of the Rules Regulating

The Florida Bar. Free speech is a right, granted by the United States

Constitution. Respondent has the constitutional right to free speech, as a

citizen. He does not, however, have the right to practice law. The license to

practice law is a privilege, not a right, and it can be restricted or rescinded

by the Florida Supreme Court. The First Amendment does not protect

attorneys who make disparaging remarks about the judiciary or opposing

counsel, and the right to free speech under both the Florida and United

States Constitutions does not preclude an attorney from being disciplined

for speech directed at the judiciary. Thus, the first amendment is not an

affirmative defense to any of the rules charged in this case.

As his Seventh Affirmative Defense, respondent asserts that there is

No violation of Rule 4-8.4(c) (A lawyer shall not engage in conduct

involving dishonesty, fraud, deceit, or misrepresentation) because Attorney

Locke's actions were taken in good faith. However, The Florida Bar's

complaint does not allege a violation of Rule 4-8.4(c) and the bar did not

argue violation of this subsection during the bar proceeding. Thus, this

affirmative defense is not applicable.

As his Ninth Affirmative Defense, respondent asserts that at all times
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material hereto, respondent acted in a manner consistent with his oath that

"I will abstain from all offensive personality, and advance no fact prejudicial

to the honor or reputation of a party or witness, unless required by the

justice of the cause with which I am charged." In re CANONS OF

PROFESSIONAL ETHICS, 125 Fla. 501, 521 (Fla. 1936). Respondent has

not proven by clear and convincing evidence that his statements about the

court, opposing counsel, and the opposing parties were "required by the

justice of the cause". Respondent could have advocated for his client, and

his cause, without engaging in unprofessional and offensive conduct.

As his Tenth Affirmative Defense, respondent asserts that at all

times material hereto, he acted in a manner consistent with the following

duty that "[1]awyers should expose without fear or favor before the proper

tribunals corrupt or dishonest conduct in the profession and should accept

without hesitation employment against a member of the Bar who has

wronged his client.... He should strive at all times to uphold the honor and

to maintain the dignity of the profession and to improve not only the law but

the administration of justice." In re CANONS OF PROFESSIONAL

ETHICS, 125 Fla. 501, 514 (Fla. 1936). Respondent has failed to prove by

clear and convincing evidence that his allegations against the tribunal were

objectively reasonable and presented no evidence that the courts related to
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the underling litigation were dishonest or corrupt. Respondent's conduct is

not excused by reliance on this canon.

As his Eleventh Affirmative Defense, respondent asserts that at

all times material hereto, he sought to discover by and or stated the truth in

all of his filings. Respondent does not specifically outline which Rules this

defense applies to, but presumably it is meant to apply to Rules 4-8.4(d)

and Rule 4-8.2(a). First, truth is not a defense or affirmative defense to

Rule 4-8.4(d). A lawyer is prohibited from making disparaging and

humiliating statements about others. Further, despite respondent's

attempts during the bar proceeding to establish that his statements were

true, such as "killers", "murderers", "torturers", "Brutality Officers" and "white

privilege", the statements were all disparaging, and there is no evidence of

their truth. Second, as this affirmative defense applies to Rule 4-8.2(a),

respondent argues that even if he did not have the evidence to support

some of his allegations about the tribunal, his statements "sought to

discover" the truth. This is not the standard. Rule 4-8.2(a) outlines the

standard as "reckless disregard for the truth or falsity". Respondent has not

proven by clear and convincing evidence that because his intent was to

discover the truth, purportedly about Judge Mendoza's case assignment,
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he is somehow allowed to make unfounded allegations against the

judiciary.

III. RECOMMENDATIONS AS TO GUILT.

I recommend that Respondent be found guilty of violating the

following Rules Regulating The Florida Bar:

1. Rule 3-4.3 (Misconduct and minor misconduct)
2. Rule 4-1.7 (Conflict of Interest; Current Clients);
3. Rule 4-3.1 (Meritorious Claims and Contentions);
4. Rule 4-3.2 (Expediting Litigation);
5. Rule 4-3.4(c) (Fairness to opposing Party and Counsel);
6. Rule 4-3.5(c) (Impartiality & Decorum of the Tribunal);
7. Rule 4-8.2(a) (Impugning the integrity of judicial official); and
8. Rule 4-8.4(d) (Misconduct).

IV. CASE LAW FOR GUILT

I considered the following case law, provided by the bar, prior to

recommending guilt:

1. The Florida Bar v. Patterson, 257 So.3d 56 (Fla. 2018);
2. The Florida Bar v. Ray, 797 So.2d 556 (Fla. 2001);
3. The Florida Bar v. Martocci, 791 So.2d 1074 (Fla. 2001);
4. The Florida Bar v. Sayler, 721 So. 2d 1152, 1155 (Fla. 1998); and
5. The Florida Bar v. Wasserman, 675 So. 2d 103, 105 (Fla. 1996).

I considered the following cases, provided by respondent, prior to

recommending guilt:

1. In re CANONS OF PROFESSIONAL ETHICS,125 Fla. 501, 514 (Fla.
1936);

2. Cunningham v. Senez Roofing, LLC, 2008 U.S. Dist. Lexis 102757,
(M.D. Fla. December 9, 2008);
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3. Passiatore v. Fla. Neurological Ctr., LLC, 2011 U.S. Dist. LEXIS
134219 (M.D. Fla. November 18, 2011);

4. Steward v. Int'I Longshoreman's Ass'n, 2007 WL 4462722 (M.D. Fla.
December 14, 2007);

5. United States v. Figueroa-Arenas, 292 F.3d 276, 279-81 (1st Cir.
2002);

6. Gill v. Kostroff, 2000 U.S. Dist. Lexis 1153, *9-10 (M.D. Fla. February
8, 2000);

7. In re Brown, 346 F.2d 903, 910-11 (5th
8. Mansfield, C. & L. M. R. Co. v. Swan, 111 U.S. 379, 382, 28 L. Ed.

462, 4 S. Ct. 510 (1884);
9. Howell v. American Live Stock Ins. Co., 483 F.2d 1354, 1357 (5th

Cir.1973);
10. United States v. Taylor, 426 F. App'x 702, 705 (11th Cir. 2011);
11. Price v. Kramer, 200 F.3d 1237, 1250-51 (9th Cir. 2000);
12. Brown v. City of Hialeah, 30 F.3d 1433, 1436-37 (11th Cir.

1994); and
13. United States v. Abel, 469 U.S. 45, 55-6 (1984).

V. STANDARDS FOR IMPOSING LAWYER SANCTIONS

The Florida Bar filed an Amended Notice of Authority for Sanctions

Hearing on February 24, 2021, and relied upon Standards 3.2(b), 3.3(b),

4.3, and 6.2(b) in support of their requested sanction.

I considered the following Standards, prior to recommending

discipline:

3.2 Aqqravating Factors

The Florida Bar relied upon the facts and evidence presented at trial

and argued the following aggravating factors applied: (1) selfish motive; (4)
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multiple offenses; (7) refusal to acknowledge the wrongful nature of the

conduct; and (9) substantial experience in the practice of law.

I don't find any aggravating factors here. Regarding factor seven, the

refusal to acknowledge the wrongful nature of his conduct, there was some

testimony to that effect; but there was also a lot of testimony on the other

side. Mr. Locke testified during the final hearing that, in sum, "if what I did

was wrong, I have to suffer the consequences." He really didn't

acknowledge that he was wrong, but it was kind of half and half.

I also considered factor six. I didn't see any false evidence. There is

the fact that the affidavit that was filed with the Amended Motion to Vacate

Judgment did not meet the five standards, and as I indicated, and I guess

from what respondent was pointing out, I was the first one to notice that it

wasn't a proper affidavit. So, I don't find this factor to be applicable.

3.3 Mitigating Factors

Respondent also relied upon the facts and evidence presented at trial

and argued the following mitigating factors applied: (1) absence of a prior

disciplinary record; (2) absence of dishonest or selfish motive; (3) personal

or emotional problems; (4) timely good faith effort to make restitution or
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rectify the consequences of the misconduct; (5) full and free disclosure to

the bar or cooperative attitude toward the proceedings.

I do find that the mitigating factors that were presented by respondent

are applicable here. As far as the PTSD, as presented in support of factor

three, there is the subjective evidence or testimony that was taken during

the trial -- lengthy testimony concerning Mr. Locke's past and the

horrendous examples of conduct that were imposed upon him, causing him

even to leave his college of choice and go to another one.

4.3 Failure to Avoid Conflict of Interest

Absent aggravating or mitigating circumstances, and on application of the

factors to be considered in imposing sanctions, the following sanctions are

generally appropriate in cases involving conflicts of interest:

(b) Suspension. Suspension is appropriate when a lawyer knows of a

conflict of interest, does not fully disclose to a client the possible effect of

that conflict, and causes injury or potential injury to a client.

6.2 Abuse of Legal Process

Absent aggravating or mitigating circumstances, and on application of

the factors to be considered in imposing sanctions, the following sanctions
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are generally appropriate in cases involving failure to expedite litigation or

bring a meritorious claim, or failure to obey any obligation under the rules of

a tribunal except for an open refusal based on an assertion that no valid

obligation exists:

(b) Suspension. Suspension is appropriate when a lawyer knowingly

violates a court order or rule and causes injury or potential injury to a client

or a party or causes interference or potential interference with a legal

proceeding.

VI. CASE LAW FOR SANCTIONS

I considered the following case law prior to recommending discipline:

1. The Florida Bar v. Patterson, 257 So.3d 56 (Fla. 2018),

2. The Florida Bar v. Ray, 797 So.2d 556 (Fla. 2001),

3. The Florida Bar v. Martocci, 791 So.2d 1074 (Fla. 2001),

4. The Florida Bar v. Sayler, 721 So.2d 1152, 1155 (Fla. 1998),

5. The Florida Bar v. Wasserman, 675 So.2d 103, 105 (Fla. 1996),

6. The Florida Bar v. Maurice, 955 So. 2d 535 (Fla. 2007),

7. The Florida Bar v. Fuchs, 954 So. 2d 1156 (Table Citation) (Fla.
2007), and

8. The Florida Bar v. Keaton, 147 So. 2d 529 (Table Citation) (Fla.
2014).
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Vll. RECOMMENDATION AS TO DISCIPLINARY MEASURES TO
BEAPPLIED

The Florida Bar requested the referee recommend a one-year

suspension, attendance at Ethics School and Professionalism Workshop,

and payment of the bar's disciplinary costs.

I recommend that Respondent be found guilty of misconduct justifying

disciplinary measures, and that be disciplined by:

a. 90-day suspension;

b. Attendance at Ethics School;

c. Attendance at Professionalism Workshop; and

d. Payment of The Florida Bar's costs in these proceedings.

During suspension, respondent will eliminate all indicia of

respondent's status as an attorney on social media, telephone listings,

stationery, checks, business cards office signs or any other indicia of

respondent's status as an attorney, whatsoever. Respondent will no longer

hold himself out as a licensed attorney.

VIll. PERSONAL HISTORY, PAST DISCIPLINARY RECORD

Prior to recommending discipline pursuant to Rule 3-7.6(m)(1)(D), I

considered the following:
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Personal History of Respondent:

Age: 51

Date admitted to the Bar: 10/01/1997

Respondent has no prior disciplinary record.

IX. STATEMENT OF COSTS AND MANNER IN WHICH COSTS
SHOULD BE TAXED

The Florida Bar filed a Motion to Assess Costs on March 8, 2021,

following the sanctions hearing and an Amended Motion to Assess Costs

on March 12, 2021. Respondent objected, and a hearing was held on

March 15, 2021.

I find the following costs were reasonably incurred by The Florida

Bar:

Subpoena Service Cost $60.00
Court Reporters' Fees $10,481.00
Investigative Costs $145.00
Bar Counsel Costs $856.66
Administrative Fee $1,250.00
Referee Costs $830.14

TOTAL $13,622.80

It is recommended that such costs be charged to respondent and that

interest at the statutory rate shall accrue and be deemed delinquent 30
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days after the judgment in this case becomes final unless paid in full or

otherwise deferred by the Board of Governors of The Florida Bar.

Dated this day of March, 2021. a

Ernest Albert KolIra Jr., ReferÂé
201 SE 6th St
Fort Lauderdale, FL 333013303

Original To:

Clerk of the Supreme Court of Florida; Supreme Court Building; 500 South
Duval Street, Tallahassee, Florida, 32399-1927

Conformed Copies to:

Richard Keith Alan II, Esq., Counsel for Respondent,
attyrkaii@timefortrial.com

Calrie M Marsh, 701 Brickell Ave Ste 1550 Miami, FL 331312824,
c.marsh@calriemarsh.com,

Lindsey Margaret Guinand, Tampa Branch Office, 2002 N. Lois Ave., Suite
300Tampa, Florida 33607-2386, lquinand(d)floridabar.orq

Patricia Savitz, Staff Counsel, The Florida Bar, 651 E Jefferson Street,
Tallahassee, FL 32399-2300, psavitz@floridabar.orq
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