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IN THE SUPREME COURT OF FLORIDA 
(Before a Referee) 

THE FLORIDA BAR, 

Complainant, 

 

Supreme Court Case 
No. SC19-1913 

The Florida Bar File No. 
2018-50,508 (13F) N. 

WENDELL TERRY LOCKE, 

Respondent. 

   

INDEX TO RECORD 

TAB PLEADING 
DATE 
FILED 

1.  Formal Complaint 11/12/2019 

2.  Venue 11/12/2019 

3.  Notice of Related Cases 11/12/2019 

4.  Acknowledgment of New Case 11/13/2019 

5.  Notice to Appoint Referee 11/13/2019 

6.  Order Appointing Referee 11/13/2019 

7.  Notice of Telephonic CMC 11/19/2019 

8.  Respondent's Motion to Change Venue 11/30/2019 

9.  Notice of Appearance — Co-Counsel Richard Alan 11/30/2019 

10.  Notice of Cancellation of CMC — 12/2/2019 11/30/2019 

11.  Answer & Motion for more Definite Statement 12/3/2019 
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TAB PLEADING 
DATE 

 
FILED 

12.  SC Order Granting Change of Venue 12/4/2019 

13.  SC Order of Termination - Circuit 12/4/2019 

14.  Notice to Appoint Referee 12/4/2019 

15.  Order Appointing Referee — Judge Kollra 12/6/2019 

16.  Certificate by Referee 12/6/2019 

17.  Notice of Telephonic CMC 12/13/2019 

18.  
TFB's Response to Respondent's Motion for More 
Definite Statement 

1/3/2020 

19.  
Respondent's Reply to TFB's Response to Motion 
for more Definite Statement 

1/7/2020 

20.  
Respondent's First Request for Admission to The 
Florida Bar 

1/13/2020 

21.  
Respondent's First Request for Production of 
Documents to The Florida Bar 

1/13/2020 

22.  Notice of Final Hearing 1/13/2020 

23.  Notice of Sanctions Hearing 1 /13/2020 

24.  Order on Case Management Conference 1/15/2020 

25.  The Florida Bar's Request for Production 1/16/2020 

26.  The Florida Bar's Preliminary Witness List 1/17/2020 

27.  Respondent's Preliminary Witness List 1/17/2020 

28.  
Notice of Telephonic Hearing on Respondent's 
Motion for More Definite Statement 

1/21/2020 

29.  The Florida Bar's Preliminary Exhibit List 1/24/2020 

30.  Respondent's Preliminary Exhibit List 1/24/2020 

31.  TFB's Second Request for Production 1/28/2020 
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TAB PLEADING 
DATE 
FILED 

32.  
TFB's Response to Respondent's Frist Request for 
Admissions 

1/30/2020 

33.  
TFB's Response to Respondent's First Request to 
Produce 

2/11/2020 

34.  2/16/2020 
Respondent's Response to TFB's Request for 
Production 

35
' 

Respondent's Notice of Taking Deposition on 
2/27/2020 — Judge Mendoza 

2/19/2020 

36. 
 

Respondent's Notice of Taking Deposition on 
March 18, 2020 — Judge Mendoza 

2/26/2020 

37.  
Joint Motion for Extension of Time on Deadline to 
File Final Witness & Exhibit Lists 

2/27/2020 

38.  
Order Granting Parties' Joint Motion for Ext. of 
Time to File Final Witness & Exhibit Lists 

2/28/2020 

39.  
Respondent's Notice of Taking Deposition — Robert 
Bonner 

2/28/2020 

40.  
Respondent's Motion for Referee to Issue Discovery 
Subpoena for Video Deposition — Joseph Flood, Jr. 

2/28/2020 

41.  
Respondent's Motion for Referee to Issue Discovery 
Subpoena — Judge Mendoza 

2/28/2020 

42 . 
Respondent's Motion for Referee to Issue Discovery 
Subpoena — Joshua Walker 

2/28/2020 

43.  
Respondent's Notice of Taking Video Deposition — 
Joshua Walker 

2/28/2020 

44.  Corrected Notice of Telephonic Hrg — Walker 3/3/2020 

45.  TFB's Notice of Unavailability 3/4/2020 

46.  
Respondent's Motion for Referee to Issue Discovery 
Subpoena — Judge Honeywell 

3/4/2020 

47.  
Order on Respondent's Motion for Referee to Issue 
Discovery Subpoena — Judge Honeywell 

3/5/2020 

48.  
Respondent's Notice of Taking Video of The 
Florida Bar 

3/5/2020 

49.  
Respondent's Notice of Taking Video — Joshua 
Doyle 

3/6/2020 
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TAB PLEADING 
DATE 
FILED 

50.  
TFB's Motion for Protective Order — Video 
Deposition of Joshua Doyle & TFB 

3/9/2020 

51.  Notice of Telephonic Hearing 3/10/2020 

52.  TFB's Notice of Taking Depo — Joseph Flood, Jr. 3/10/2020 

53.  
Respondent's Opposition to TFB's Motion for 
Protective Order — Depo of The Florida Bar 

3/10/2020 

54.  
Respondent's Opposition to TFB's Protective Order 
— Joshua Doyle 

3/12/2020 

55.  SC Order Provision of TFB suspended — COVID-19 3/20/2020 

56.  Notice of Cancellation of Final Hearing 3/23/2020 

57.  Order Granting TFB's Motion for Protective Order 3/24/2020 

58.  
Order Granting Parties Joint Motion to Vacate 
Discovery

3/26/2020 
Deadlines — Witness & Exhibit Lists 

59.  Notice of Telephonic Case Management Hearing 4/8/2020 

60.  Order on Case Management Conference of 4/9/2020 4/9/2020 

61.  Motion for Extension of Time to File ROR 4/13/2020 

62.  SC Order Granting Extension of Time to File ROR 4/14/2020 

63.  Respondent's Petition for Writ of Certiorari 4/14/2020 

64.  Amended Notice of Final Hearing 4/28/2020 

65.  Notice of Telephonic Case Management Hearing 6/10/2020 

66.  SC Order Denying Petition for Writ of Certiorari 6/22/2020 

67.  Notice of Telephonic Case Management Hearing 6/23/2020 

68.  Second Amended Notice of Final Hearing 6/23/2020 

69.  Order on Case Management Hearing of 6/22/2020 6/23/2020 
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TAB PLEADING DATE  
FILED 

70.  Second Motion for Extension of Time to File ROR 6/23/2020 

71.  
The Florida Bar's Second Request for Extension 
Granted to File Report of Referee 

6/25/2020 

72.  
Respondent's Motion for Referee to Issue Discovery 
Subpoena — Walker 

7/27/2020 

73.  Respondent's Motion for Referee to Issue Discovery 
Subpoena — Patterson 

7/29/2020 

74.  
Respondent's Notice of Taking Video Depo — 
Walker 

8/3/2020 

75.  Protec TFBtive  Order on Videotaped Depo of Witnesses 
—  

8/4/2020 

76.  
Respondent's Motion for Referee to Issue Subpoena 
— Flood 

8/11/2020 

77.  Respondent's Notice of Taking Video Depo — Flood 8/26/2020 

78.  Respondent's Notice of Taking Depo — Bonner 9/1/2020 

79.  Motion for Ext of Time to File ROR 9/3/2020 

80.  Third Amended Notice of Final Hearing 9/4/2020 

81.  SC Order Granting Ext of Time to File ROR 9/4/2020 

82.  Order on Case Management Conf of 9/2/2020 9/8/2020 

83.  Agreed Subpoena — Witness Elizabeth Warren 10/30/2020 

84.  TFB's Motion to Allow Witness to Testify via 
Video — Final Hearing — Bonner 11/16/2020 

85.  Notice of Telephonic Status Conference 11/18/2020 

86.  
Respondent's Opposition to TFB's Motion to Allow 
Witness 11/18/2020 Appear via Video 

87.  
R's Notice that a Motion is Ripe for Court Ruling 
Without a Hearing 

11/19/2020 

88.  Respondent's Motion to Disqualify Referee 11/21/2020 
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TAB PLEADING DATE  
FILED 

89.  
Respondent's Motion to Amend Responsive 
Pleading 11/30/2020 

90.  
Order Granting TFB's Motion for Live Video 
Witness Testimony 

11/30/2020 

91.  
Order on Respondent's Motion to Disqualify 
Referee — Denied 

11/30/2020 

92.  
TFB's Response in Opposition to Respondent's 
Motion to Amend Answer & Affirmative Defenses 

11/30/2020 

93.  The Florida Bar's Final Witness List 11/30/2020 

94.  The Florida Bar's Final Exhibit List 11/30/2020 

95.  Respondent's Witness List 11/30/2020 

96.  Respondent's Exhibit List 11/30/2020 

97.  
TFB's Motion to Allow Witness Walker to Testify 
via Video 12/01/2020 

98.  
Respondent's Motion to Transfer FH to Orange 
County 

12/2/2020 

99.  
Order on Respondent's Motion to Transfer Final 
Hearing to Orange County 12/2/2020 

100.  Notice of Telephonic Status Conference 12/2/2020 

101.  12/2/2020 
R's Reply to TFBs Response in Opposition of R's 
Motion to Amend Answer 

102.  Cancellation of December 3, 2020 Telephonic Hrg 12/2/2020 

103.  Fourth Amended Notice of Final Hearing 12/2/2020 

104.  
Order on R's Motion to Amend Responsive 
Pleading 12/2/2020 

105.  TFB's Notice of Filing Authority for Final Hearing 12/3/2020 

106.  Joint Stipulation of Admissibility of Exhibits 12/3/2020 

107.  Respondent's Notice of Appearance 12/9/2020 
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TAB PLEADING 
DATE 
FILED 

108.  Motion for Ext of Time to File Report of Referee 1/4/2021 

109.  
Sc Order Granting Ext of Time to File Report of 
Referee 

1/6/2021 

110.  Report of Referee as to Findings of Fact & Guilt 2/1/2021 

III. Amended Notice of Sanctions Hearing 2/4/2021 

112.  
TFB's Notice of Filing Authority for Sanctions 
Hearing 

2/22/2021 

113.  
TFB's Amended Notice of Filing Authority for 
Sanctions Hearing 

2/24/2021 

114.  Motion to Assess Costs 3/8/2021 

115.  
Notice of Telephonic Hearing — On TFB's Motion 
to Assess Costs 

3/10/2021 

116.  Amended Motion to Assess Costs 3/12/2021 

117.  Report of Referee 3/17/2021 

118.  Certification of Record & Index 3/17/2021 

119.  Correspondence (Various Dates) 3/17/2021 
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IN THE SUPREME COURT OF FLORIDA 

(Before a Referee) 

THE FLORIDA BAR, 

Complainant, 

v. 

WENDELL TERRY LOCKE, 

Respondent. 

Supreme Court Case 

No. SC19-1913 

The Florida Bar File 

No. 2018-50,508 (13F)  

_______________________/ 

THE FLORIDA BAR’S FINAL EXHIBIT LIST 

Exhibit 

No. 
Brief Description Date Filed 

Documents Filed in Case No. 6:11-cv-970-Orl-41GJK, US District Court Middle 

District 

1.  Case Management Order (Doc. 20) 08/31/11 

2.  Second Notice of Filing Documents in Support of 

Amended Response. (Doc 203, 203-5) 
04/26/12 

3.  Fourth Amended Complaint (Doc 243) 05/13/12 

4.  Appearance of Counsel (Doc.252) 05/17/12 

5.  Order on Def’s Motion to enforce Discovery Orders (Doc. 

284) 
06/18/12 

6.  Notice of Filing and Trial Exhibit Meeting Transcript (doc 

329, 329-1 & 2) 
10/10/12 

7.  Pretrial Statement (Doc. 330) 10/10/12 

8.  Def’s Proposed Jury Instructions (Doc. 331) 10/10/12 

9.  Def’s Proposed Voir Dire questions (Doc. 333) 10/10/12 
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Exhibit 

No. 
Brief Description Date Filed 

10.  Plt’s Emergency Motion for Ext of Time to File Joint 

Pretrial Statement (Doc. 334) 
10/10/12 

11.  Indv Def’s Response in Opposition to Plt’s Emerg Motion 

for Ext of Time (Doc. 335)  
10/11/12 

12.  Indv Def’s Mot in Limine, Mot to Strike… (Doc. 339) 10/15/12 

13.  Mot in Limine of Def’s, Rockledge, Re: Race-baiting 

Tactics by Counsel (Doc. 341) 
10/16/12 

14.  Mot in Limine of Def’s Rockledge, Re: Disparaging 

Remarks (Doc. 343) 
10/16/12 

15.  Mot in Limine of Def’s Rockledge Re Personal opinions of 

Counsel (Doc. 346) 
10/16/12 

16.  Clerk’s Minutes Telephonic Mot Hearing (Doc. 357) 10/17/12 

17.  Mot in Limine of Def’s Rockledge Re Golden Rule Arg 

and Memo of Law (Doc. 360) 
10/17/12 

18.  Plt’s Second Emerg Mot for Ext of Time to File Joint 

Pretrial Statement, Jury Instructions and Verdict Forms 

(Doc. 381) 

10/24/12 

19.  Def’s Response in Opposition to Plt’s Second Emerg Mot 

(Doc. 384) 
10/26/12 

20.  Memo of Law of Def’s Rockledge, In opposition to Plt’s 

Second Emerg Mot (Doc 385) 
10/26/12 

21.  Plaintiff’s Notice of Local Rule 3.01(g)… (Doc 386) 10/28/12 

22.  Plt’s Response opposing Indv Defendants’ Mot in Limine, 

Mot to Strike…(Doc. 398) 
11/05/12 

23.  Joint Pretrial Statement (Doc. 400) 11/05/12 

24.  Plt’s Response opposing Mot in Limine of Def’s 

Rockledge Re Race- Baiting Tactics (Doc. 406) 
11/08/12 

25.  Plt’s Response Opposing Mot in Limine of Def’s Re: 

Disparaging Remarks (Doc. 407) 
11/08/12 

26.  Transcript of Telephonic Mot Hearing (Doc. 408) 11/09/12 

27.  Plt’s Response to Mot Limine of Def’s Rockledge Re: 

Disparaging Personal Opinions of Counsel (Doc. 410) 
11/13/12 
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Exhibit 

No. 
Brief Description Date Filed 

28.  Plt’s Response Opposing Mot in Limine of Def’s 

Rockledge, Re: Golden Rule (Doc. 413) 
11/13/12 

29.  Plt’s Response to City Rockledge, Mot in Limine Entries 

#352; #353; #354; & #355 (Doc. 421) 
11/16/12 

30.  Transcript of Pretrial Conference (Doc. 423) 11/27/12 

31.  Order on two of Plt’s Motions (Doc. 434)  12/12/12 

32.  Def’s Second Mot to Enforce Court Order (Doc. 468) 01/28/13 

33.  Order on seven separate Mot for SJ (Doc. 476) 02/08/13 

34.  Plt’s Response Vehemently Opposing Def’s Second Mot to 

Enforce Court Order (Doc. 479) 
02/11/13 

35.  Def’s Mot to Quantify Attorney’s Fees Re to Second 

Pretrial Statement (Doc. 484) 
02/27/13 

36.  Plaintiff’s Response Opposing Defendants’ Mot to Strike 

(Doc. 486) 
03/04/13 

37.  Plt’s Amended Response opposing Def’s Mot to Strike 

(Doc. 487) 
03/05/13 

38.  Eleventh Circuit Court of Appeals Per Curiam (Doc. 499) 10/01/14 

39.  Renewed Motion of Def’s City Rockledge to Quantify 

Attorney’s Fees (Doc. 501) 
01/07/15 

40.  Eleventh Circuit Court of Appeals Judgement (Doc. 502) 12/30/14 

41.  Order for Entry of Final Judgement and Incorp Memo of 

Law (Doc. 503) 
01/08/15 

42.  Judgment in Civil Case (Doc. 504) 01/08/15 

43.  Def’s Renewed Motion to Quantify Attorney Fees (Doc. 

509) 
01/16/15 

44.  Defendant Patrick Kennedy’s Motion for Sanction 

Prusuant to Fed. R. Civ. P. 11 (Doc. 511) 
01/20/15 

45.  Def’s Leverich, Owens, Williams, Herberner’s Mot for 

Sanctions Pursuant to Fed. R. Civ. 11 (Doc. 512) 
01/20/15 

46.  Plt’s Mot to Vacate Judgment (Doc. 517) 01/12/15 
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Exhibit 

No. 
Brief Description Date Filed 

47.  Plt’s Amended Mot to Vacate Judgment (Doc. 524) 1/25/15 

48.  Plt’s Amended Response to City’s Request for Sanctions, 

DE #501 (Doc. 529) 
01/27/15 

49.  Plt’s Response to Def Kennedy Motion for Sanction (Doc. 

542) 
02/03/15 

50.  Plt’s Response to Def Herberner’s, Williams, Owens, and 

Leverich Mot for Sanctions Pursuant to Rule 11 (Doc. 547) 
02/03/15 

51.  Mot of Def, City Rockledge For Attorney’s Fees as 

Sanctions (Doc. 553) 
02/18/15 

52.  Indv Defendants’ Reply to Plt’s Responses in Opposition 

to Mot for Sanctions (Doc. 554) 
02/19/15 

53.  Defendant’s Notice of Supplemental Authority (Doc. 556) 02/26/15 

54.  Indv Def’s Mot for Rule 11 Sanctions related to Plt’s 

Frivolous Mot to Vacate (Doc. 563) 
03/30/15 

55.  Plt’s Response to Def’s Mot for Rule 11 Sanctions Related 

to Plt’s Amended Mot to Vacate (Doc. 566) 
04/15/15 

56.  Order on Plt’s Mot to Vacate Judgment (Doc. 567) 05/13/15 

57.  Plt’s Brief Re whether case should be Stayed (Doc. 570) 05/28/15 

58.  Order on Stay (Doc. 571) 06/10/15 

59.  Email chain between Plaintiff’s Counsel and Defendants’ 

Counsel 

11/06/15-

11/09/15 

60.  Eleventh Circuit Ct of Appeals D.C. Dockets No. 6:11-cv-

00970-CEM-GJK (Doc. 586) 
08/08/16 

61.  Clerk of Court Letter- Appeal Judgment (Doc. 588)  09/06/16 

62.  Indv Def’s Mot to Lift the Stay Reopen the Case, Renew 

pending Mots (Doc. 589) 
11/02/16 

63.  Order on Mot to Lift Stay (Doc. 590) 05/01/17 

64.  Indv Def’s Consolidated Mots for Civil Contempt and 

Sanctions (Doc. 592) 
05/15/17 

65.  Plt’s Response Opposing Indv Def’s Consolidated Mot for 

Civil Contempt (Doc. 594) 
05/22/17 

A. 14



Exhibit 

No. 
Brief Description Date Filed 

66.  Order Scheduling Sanctions Hearing (Doc. 603) 09/06/17 

67.  Clerk’s Minutes Hearing on Motions for Sanctions (Doc. 

608) 
09/27/17 

68.  Transcript of Motions for Sanction Hearing (Doc. 610) 10/03/17 

69.  Order on Indv Def’s Consolidated Mot (Doc 612) 01/12/18 

70.  Def’s Mot to Quantify Attorneys’ Fees relating to 

responding to Plt’s Mot to Vacate Judgement (Doc. 625) 
02/09/18 

71.  Plt’s Mot for Reconsideration (Doc. 626) 02/09/18 

72.  Plt’s Notice of Withdrawal of Portion of Plt’s Mot for 

Reconsideration (Doc. 628) 
02/13/18 

73.  Indv Def’s Response in Opposition to Plaintiff’s Mot for 

Reconsideration (Doc. 630) 
02/23/18 

74.  Response of Def’s City Rockledge, To Plt’s Mot for 

Reconsideration (Doc. 631) 
02/23/18 

75.  Order on Multi Plt’s and Def’s Motion (Doc. 644) 8/27/18 

76.  Plt’s Notice of Appeal (Doc. 645) 08/27/18 

77.  Amended Plt’s Notice of Appeal (Doc. 647) 09/20/18 

78.  Clerk of court multipurpose dismissal letter (Doc. 650) 03/25/19 

79.  PCA Opinion in United States Court of Appeals for the 

Eleventh Circuit Case No. 18-13627 (Doc. 651) 
08/26/19 

80.  Docket No. in Case No. 6:11-cv-970-Orl-41GJK, US 

District Court Middle District 

06/10/11 – 

09/24/19 

(end of exhibits from Case No. 6:11-cv-970-Orl-41GJK) 

81.  Docket No. in Case No.18-13627 U.S. Court of Appeals, 

Eleventh Circuit 

08/28/18 – 

08/26/19 

82.  Documents filed in Case No. 18-13627, U.S. Court of 

Appeals, Eleventh Circuit (composite) 

a) Appellant’s Motion to Stay Proceeding in District 

Court Pending Appeal (filed 09/11/18) 

Various Dates 
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Exhibit 

No. 
Brief Description Date Filed 

b) Appellant’s Amended Motion to Stay Proceeding in 

District Court Pending Appeal (filed 09/12/18) 

c) Appellant’s, Wendell T. Locke’s and Kelsay’s 

Patterson’s Motion to Stay Proceedings in District 

Court Pending Appeal (filed 9/26/18) 

d) Audio of August 22, 2019 Oral Argument  

e) Judgment (filed 08/26/19) 

f) Issuance of Opinion (file 8/26/19) 

83.  Docket in Case No. 19-10949-D U.S. Court of Appeals, 

Eleventh Circuit 

04/25/19 – 

10/25/19 

84.  Documents filed in Case No. 19-10949, U.S. Court of 

Appeals, Eleventh Circuit (composite) 

a) Petition for Rehearing (Filed 04/15/19) 

b) Multi-Purpose Dismissal Letter (Filed 03/25/19) 

c) Appendix (filed 03/14/19) 

d) Petition for Writ of Mandamus to the U.S. District 

Court Middle District of Florida (filed 03/14/19) 

e) DKT-1 Appeal No Deficiency (filed 03/14/19) 

f) Order Denying Writ (3/25/19) 

g) Petition for Rehearing En Banc (4/15/2019) 

h) Order Denying Petition for Rehearing En Banc 

(5/6/2019) 

Various Dates 

85.  Docket in Case No. 19-cv-61056 Southern District of 

Florida 

04/25/2019-

10/01/2019 

86.  Documents in Locke v. Warren, Case No. 19-cv-61056 

(composite) 

a. Complaint (doc 1) 

04/25/2019-

05/27/2020 
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Exhibit 

No. 
Brief Description Date Filed 

b. Motion to Dismiss (doc 17) 

c. Order Granting Motion to Dismiss (doc 22) 

d. Amended Order Granting Motion to Dismiss (doc 

31) 

e. Amended Complaint (doc 35) 

f. Notice of Appeal (doc 36) 

g. Motion for Clarification (doc 38) 

h. Order Denying Motion for Reconsideration (doc 40) 

i. Notice of Voluntary Dismissal (doc 41) 

j. US Court of Appeal Eleventh Circuit Letter (doc 42) 

87.  Complaint of Judicial Misconduct or Disability  04/15/19 

88.  U.S. Supreme Court Petition for Writ of Certiorari 11/25/19 

89.  
Respondent’s Letter to the Bar 

05/6/19 

90.  Respondent’s Request for Judicial Oversight 05/23/18 

 

 

 

Respectfully submitted, 

 
Lindsey Margaret Guinand, Bar Counsel 

The Florida Bar, Tampa Branch Office 

2002 N. Lois Ave., Suite 300 

Tampa, Florida 33607-86 

(813) 875-9821 

Florida Bar No.: 100030 

lguinand@floridabar.org 
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CERTIFICATE OF SERVICE 

I certify that the foregoing has been furnished to The Honorable Ernest 

Albert Kollra Jr., 201 SE 6th St, Fort Lauderdale, FL 33301-3303, via email to 

Judicial Assistant Teresa Sugar, at tsugar@17th.flcourts.org; a copy has been 

furnished to Calrie M Marsh, Counsel for Respondent, 701 Brickell Avenue, Suite 

1550, Miami, FL 33131-2824, via email at c.marsh@calriemarsh.com; a copy has 

been furnished to Richard Keith Alan II, Co-Counsel for Respondent, 301 Clematis 

Street, Suite 3000, West Palm Beach, FL 33401, via email at 

attyrkaii@timefortrial.com, on this 30th day of November, 2020. 

 

Lindsey Margaret Guinand, Bar Counsel 
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IN THE SUPREME COURT OF FLORIDA 
(Before a Referee) 

THE FLORIDA BAR, 	 Supreme Court Case 
No. SC19-1913 

Complainant, 
The Florida Bar File 

V. 	 No. 2018-50,508 (13F) 

WENDELL TERRY LOCKE, 

Respondent. 

I 

REPORT OF REFEREE 

I. 	SUMMARY OF PROCEEDINGS  

Pursuant to the undersigned being duly appointed as referee to 

conduct disciplinary proceedings herein according to Rule 3-7.6, Rules of 

Discipline, the following proceedings occurred: 

On November 12, 2019, The Florida Bar ("bar") filed its Complaint 

against respondent in these proceedings. The next day a referee was 

appointed in the Nineteenth Judicial Circuit. On November 30, 2019, 

respondent filed a Motion to Change Venue with The Supreme Court of 

Florida. On December 3, 2019, respondent filed an Answer and Motion for 

More Definite Statement. On December 4, 2019, The Supreme Court of 

Florida granted respondent's motion to change venue, issued an Order of 
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Termination, and a Notice to Appoint Referee in the Seventeenth Judicial 

Circuit. On December 6, 2019, the undersigned referee was appointed in 

this matter. 

The final hearing was originally scheduled for April 6-8, 2020 and due 

to COVID-19 concerns, including court closures, it was rescheduled for July 

27-29, 2020, and then again for September 23-25, 2020, and lastly, for 

December 7-10, 2020. Each time, the referee sought, and this Court 

granted, requests for extensions of time to file the referee's report. The final 

hearing was held in-person on December 7-9, 2020. The sanctions hearing 

was held on March 1, 2021, via zoom. 

On January 4, 2021, the referee requested an extension of time from 

the Court to file his report of referee. The Court granted the request and the 

referee's report is due March 22, 2021. 

All items properly filed including pleadings, recorded testimony (if 

transcribed), exhibits in evidence and the report of referee constitute the 

record in this case and are forwarded to The Supreme Court of Florida with 

the full Report of Referee. 
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II. 	FINDINGS OF FACT  

Jurisdictional Statement. Respondent is, and at all times mentioned 

during this investigation was, a member of The Florida Bar, subject to the 

jurisdiction and Disciplinary Rules of the Supreme Court of Florida. 

Narrative Summary Of Case. 

During the final hearing, The Florida Bar called four witnesses to 

testify: Joshua Walker, Esq., United States District Court Judge Carlos 

Mendoza, Robert Bonner, Esq., and Joseph Flood, Esq. In addition, The 

Florida Bar entered into evidence ninety (90) exhibits, identified in the 

record as The Florida Bar's Exhibits 1-90. 

Also, during the final hearing, respondent testified on his own behalf 

and entered one hundred and one (101) exhibits into evidence, identified in 

the record as Respondent's Exhibits 1-15, 17-19, and 22-104. There are no 

exhibits 16, 20, and 21, for respondent. 

The evidence presented showed that respondent represented the 

plaintiff, J. Pearl Bussey-Morice, in a heavily litigated civil lawsuit in the 

United District Court Middle District of Florida, Orlando Division, from May 

2012 through 2019. The civil lawsuit centered around the death of Preston 

Bussey III ("Bussey"), who died in Brevard County, Florida on December 

19, 2009. On or about May 2011, Bussey's mother, J. Pearl Bussey- 
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Morice, was appointed as Personal Representative of the Estate of Preston 

Bussey Ill. As Personal Representative, J. Pearl Bussey-Morice hired 

attorney Kelsay Patterson to represent her in a lawsuit concerning the 

death of her son. On June 10. 2011, J. Pearl Bussey-Morice, filed suit on 

behalf of Bussey's estate in the matter of J. Pearl Bussey-Morice v. Patrick 

Kennedy. et. al., case no. 6:11-cv-970-0r1-41GJK, in the United States 

District Court Middle District of Florida Orlando Division. In this suit, J. Pearl 

Bussey-Morice v. Patrick Kennedy, et. al.. J. Pearl Bussey-Morice 

("plaintiff') alleged seven Fourth Amendment excessive-force claims 

against the City of Rockledge police officers ("officers") involved in the 

incident which resulted in the untimely death of Bussey. Joshua Walker, 

Esq. and Joseph Flood, Esq. represented the officers in the lawsuit. 

On or about October 26, 2011, Kelsay Patterson filed a Second 

Amended Complaint, adding the City of Rockledge ("city") as a defendant. 

In the complaint, the plaintiff made claims of battery and negligent training 

against the city. Robert Bonner, Esq. represented the city and made an 

appearance in the case on November 10, 2011. The complaint was 

amended four times and there were no allegations of race, as a legal issue. 

made within in any of the complaints. 
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On May 17, 2012, four days after the Fourth Amended Complaint was 

filed, respondent filed his Appearance of Counsel in J. Pearl Bussey-Morice 

v. Patrick Kennedy, et. al. Kelsay Patterson and respondent remained 

counsel for the plaintiff until the case's conclusion in 2019. 

Prior to respondent's appearance, the district court entered a Case 

Management Scheduling Order ("CMSO")(TFB Exhibit 1), imposing 

requirements on all parties and counsel. The CMSO states, "[c]ounsel and 

all parties (both represented and pro se) shall comply with this order, with 

the Federal Rules of Civil Procedure, with the Local Rules of the United 

States District Court for the Middle District of Florida, and with the 

Administrative Procedures for Case Management/Electronic Case Filing." 

(TFB Exhibit 1, pg. 3, p. 1). Further, in a subsection of the order specifically 

addressing the coordination of the joint pretrial statement, it is ordered, lap 

parties are responsible for filing a Joint Final Pretrial Statement in full 

compliance with this order. Plaintiffs counsel (or plaintiff if all parties are 

proceeding pro se) shall have the primary responsibility to coordinate 

compliance with the sections of this order that require a meeting of lead 

trial counsel and unrepresented parties in person and the filing of a Joint 

Final Pretrial Statement and related material. See Local Rule 3.10 (relating 

to failure to prosecute)." (TFB Exhibit 1, pg. 10, p.2). The CMSO also 
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directed counsel for the parties to, among other things, meet in person by 

September 28, 2012 and bring with them marked original trial exhibits, 

prepare and exchange final exhibit lists and witness lists, and prepare the 

Joint Final Pretrial Statement, which was due by October 10, 2012. 

The issue before this referee is respondent and his co-counsel's 

failure to comply with the CMSO as it relates to the drafting and filing of the 

joint pretrial statement. 

The joint pretrial statement meeting was scheduled between all 

attorneys and took place at the office of defense counsel on September 28, 

2012. All counsel, including lead trial counsel and co-counsel for both 

sides, attended the meeting. Respondent arrived first and did not bring with 

him any required information or documentation. Respondent was under the 

impression that his co-counsel, Kelsay Patterson, would be taking the lead 

for purposes of the meeting and, specifically, would be bringing the 

required documents and exhibits. Mr. Patterson arrived approximately one 

hour late and upon his arrival failed to bring with him all his exhibits, 

proposed voir dire questions, proposed jury instructions, and an exhibit list 

and witness list that met the formatting requirements of federal court. 

Defense counsel hired a court reporter to be present and record the 

meeting on September 28, 2012. The transcript of the meeting was entered 
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into evidence as The Florida Bar's Exhibit 6. The transcript of the meeting, 

the testimony of the bar's witnesses, and respondent's testimony at the 

final hearing all confirm Mr. Patterson's patent failure to come to the 

meeting prepared, as required in the CMSO. Further, all evidence supports 

respondent's contention that he had little to no role in the meeting. 

Although the attorneys attempted to discuss the issues for the joint pretrial 

statement, it was unable to be completed on September 28, 2012 due to 

counsel for plaintiff's failure to effectively participate. 

On the date the joint pretrial statement was due to be filed, October 

10, 2012, neither respondent or his co-counsel had provided the necessary 

and court-ordered information to defense counsel for completion of the joint 

pretrial statement. As a result, in order to comply with the court-ordered 

deadline, defense counsel unilaterally filed a pretrial statement on the due 

date. On the same day, at 10:10 p.m., respondent filed an Emergency 

Motion for an Extension of Time ("Emergency Motion") (TFB Exhibit 10), 

requesting additional time to prepare the Joint Pretrial Statement. 

Respondent's position is that it was solely Kelsay Patterson's 

responsibility to comply with the requirements outlined in the CMSO 

because Mr. Patterson was the lead trial counsel. Specifically, respondent 

cites the paragraph in the CMSO wherein the lead trial counsel is obligated 
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to attend the joint pretrial statement meeting. However, the CMSO is clear 

that all requirements and deadlines within the order apply to all counsel of 

record. Although respondent and Mr. Patterson may have agreed that it 

was Mr. Patterson's responsibility to bring all required documentation to the 

attorneys meeting on September 28, 2012, it was both Mr. Patterson and 

respondent's responsibility to ensure every requirement was met, in strict 

compliance with the CMSO, prior to the October 10, 2012 deadline. There 

was approximately two weeks between the attorneys meeting and the 

October 10, 2012 filing deadline. There is no evidence that during that time 

respondent attempted to compile and provide plaintiffs original trial 

exhibits, or draft proposed voir dire questions, proposed jury instructions, or 

exhibit and witness lists, pursuant to the court's orders. Rather, respondent 

drafted and filed the Emergency Motion on the evening of the due date 

(TFB Exhibit 10). 

The Emergency Motion, filed by respondent, failed to comply with the 

United States District Court Middle District of Florida Local Rule 3.01(g). 

Rule 3.01(g) states in pertinent part: 

"(g) Before filing any motion in a civil case, except a motion for 
injunctive relief, for judgment on the pleadings, for summary judgment, 
to dismiss or to permit maintenance of a class action, to dismiss for 
failure to state a claim upon which relief can be granted, or to 
involuntarily dismiss an action, the moving party shall confer with 
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counsel for the opposing party in a good faith effort to resolve the 
issues raised by the motion, and shall file with the motion a statement: 

(1) certifying that the moving counsel has conferred with 
opposing counsel; and 

(2) stating whether counsel agree on the resolution of the 
motion. 

A certification to the effect that opposing counsel was unavailable for a 
conference before filing a motion is insufficient to satisfy the parties' 
obligation to confer." 

Respondent, in paragraph 7 of his emergency motion wrote, "[i]n 

good faith, Plaintiff communicated with defendants' counsel regarding the 

relief sought in this motion and will follow-up with defendants' counsel in 

the morning. At this point, the undersigned has not gotten a response from 

defendants' counsel regarding extending the deadline." (TFB Exhibit 10). 

However, respondent did not confer with opposing counsel prior to filing the 

motion. Rather, respondent sent an email to opposing counsel at 9:21 p.m., 

on the evening of the due date, and less than one hour later, at 10:10 p.m., 

he filed the emergency motion. Further, there is no evidence that he 

followed up in the morning. Last minute, unilateral emails do not satisfy the 

good faith conference requirements of Local Rule 3.01(g). 

On October 11, 2012, the next day, counsel for the police officers 

filed a Response in Opposition to Plaintiff's Emergency Motion for 

Extension of Time. (TFB Exhibit 11). On October 15, 2012, counsel for the 
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city filed a response in opposition of the emergency motion. Both 

responses indicated to the district court that respondent had not conferred 

in good faith prior to filing the motion. On October 17, 2012, respondent 

filed a Notice of Local Rule 3.01(g) Conference Regarding Plaintiff's 

Emergency Motion for Extension of Time to File Joint Pretrial Stipulation. 

(Respondent's Exhibit 46). In the notice respondent admits he did not 

confirm with defense counsel until October 16, 2012, six days after filing 

the motion. At the final hearing in the bar matter, respondent argued he met 

the requirements of Local Rule 3.01(g) because he expeditiously conferred 

with counsel after filing the motion and filed the notice of compliance 

reflecting same. In support of this position, respondent relied upon case law 

that stood for the position that an attorney is still in compliance with Local 

Rule 3.01(g) if said attorney is unable to confer with opposing counsel 

before filing the motion and does so expeditiously after filing. Respondent 

has not demonstrated that he was unable to confer with counsel before 

filing. He sent an email to opposing counsel at 9:21 p.m. and filed the 

motion less than one hour later. Further, conferring with opposing counsel 

six days after filing the motion is not doing so expeditiously. Thus, 

respondent failed to comply with United States District Court Middle District 

of Florida Local Rule 3.01(g) when filing the Emergency Motion. 
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The district court held a hearing on respondent's Emergency Motion, 

and at the hearing, the district court judge chastised plaintiff's counsel for 

their failure to meet the court-ordered requirements and issued sanctions 

against them. (See TFB Exhibit 26). Ultimately, the district court granted 

the motion, in part, ordering the parties to meet for a second pretrial 

meeting on or before October 22, 2012, and to file a joint pretrial statement 

by October 24, 2012. 

Come October 24, 2012, again, the parties were unable to complete 

a joint pretrial statement for filing with the court. On the due date, 

respondent's co-counsel, Mr. Patterson, filed a Second Emergency Motion 

for Extension of Time to File Joint Pretrial Statement. The court granted the 

second extension of time and on November 5, 2012, the Joint Pretrial 

Statement was finally filed with the court. Due to plaintiff's counsel lack of 

preparation and failure to timely meet the requirements of the CMSO, the 

final Joint Pretrial Statement was filed four weeks late. Joseph Flood, 

attorney for the officers, testified in the bar proceeding that plaintiff's 

counsel's noncompliance doubled or tripled the amount of time and effort it 

should have taken to complete the Joint Pretrial Statement. (Trial 

Transcript, pg. 242). 
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A few months later, on January 7. 2013, the district court entered 

summary judgment in favor of the city. On February 8, 2013. the district 

court entered summary judgment in favor of five of the officers and denied 

summary judgment as to two of the officers. The two officers who were 

denied summary judgment took an interlocutory appeal, and on October 1, 

2014, the 11' Circuit Court of Appeals reversed the district court as to 

those two officers. The Court of Appeals returned jurisdiction to the district 

court, and on January 8. 2015, the district court issued a final judgment in 

favor of all the defendants and against respondent's client, the plaintiff. 

(See TFB Exhibits 40, 41, and 42). 

On January 21 2015, respondent filed a Motion to Vacate Judgment, 

followed by an Amended Motion to Vacate Judgment (''Amended Motion") 

on January 25. 2015. (TFB Exhibit 47). The Amended Motion argued that 

plaintiff had discovered new evidence, pursuant to Rule 60(b)(2) of the 

Federal Rules of Civil Procedure, and thus, the Final Judgment entered 

against plaintiff should be vacated. Defense counsel filed responses in 

opposition of the Amended Motion, arguing the amended motion did not 

meet the criteria of Rule 60(b)(2). The five criteria for filing a motion to 

vacate judgment under Rule 60(b)(2) are as follows: (1) the evidence must 

be newly discovered since the final judgment or order: (2) due diligence on 
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the part of the movant to discover the new evidence must be shown; (3) the 

evidence must not be merely cumulative or impeaching: (4) the evidence 

must be material; and (5) the evidence must be such that a new trial (or 

reconsideration of the final judgment or order) would probably produce a 

new result. 

The evidence presented by respondent at the time, as a basis for his 

motion, was a purported new affidavit from a witness, Frank Valpetti. The 

alleged affidavit was handwritten by Mr. Patterson and Mr. Patterson 

signed the document as the notary public. The document is not, however. 

properly notarized. There is no indication that the affiant was personally 

known by Mr. Patterson or that the affiant provided proof of identification. 

Therefore, the purposed affidavit is not legally sufficient evidence. Without 

legally sufficient evidence there is no alleged new evidence. Thus, the 

Amended Motion lacked merit and should not have been filed. 

In addition to the insufficient purported affidavit, the motion failed to 

meet all five elements of Rule 60(b)(2). Concerning the due diligence 

criteria, respondent attached an affidavit from his co-counsel, Mr. 

Patterson, attesting to the efforts Mr. Patterson had exerted to locate Mr. 

Valpetti. Mr. Patterson's efforts to locate Mr. Valpetti included searches in 

2012, approximately a year after case initiation and only about a month 
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before the court-ordered discovery cutoff date. Then. after summary 

judgment had been entered by the district court and oral argument was 

held in front of the Eleventh Circuit Court of Appeals in July 2014, Mr. 

Patterson started to search for Mr. Valpetti again. Respondent and Mr. 

Patterson located Mr. Valpetti in January 2015. Respondent made no effort 

to locate Mr. Valpetti until 2014. In total, plaintiff's counsel efforts were 

untimely and lacked due diligence. 

Concerning the other four elements, respondent argued that the new 

information from Mr. Valpetti was not merely impeachment evidence and 

would have materially altered the outcome of the final judgment. However, 

the district court determined, and this referee agrees, that the information 

was not new, as a sworn statement by Mr. Valpetti had already been taken 

and entered into the record, prior to final judgment (TFB Exhibit 2). Some of 

the information in the new purported affidavit contradicted Mr. Valpetti's 

own prior sworn statement. That made the alleged new information merely 

impeachment evidence, as there was no other evidence to support such 

statements. Further, the limited contradictory statements were not material 

and not likely to have changed the finding and applicability of immunity for 

the officers and the city. 
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On May 13, 2015, the district court issued an order denying the 

amended motion to vacate judgment, finding respondent failed to meet all 

five elements of Rule 60(b)(2) and finding the Amended Motion to be 

legally frivolous. (TFB Exhibit 56). 

The movant of a Rule 60(b)(2) motion has the heavy burden of 

proving all five elements of the rule. Before filing such a motion with the 

court, an attorney has the duty and obligation to ensure he or she can 

make good faith arguments, with supporting evidence, under Rule 60(b)(2). 

Respondent failed to meet the required elements and failed to provide 

legally sufficient evidence in support thereof. 

Respondent filed a Notice of Appeal in the United States Court of 

Appeals for the Eleventh Circuit, case no. 18-13627, appealing the final 

judgment. In June 2015, all issues before the district court were stayed 

pending resolution of the appeal of the final judgment. On August 8, 2016, 

the Eleventh Circuit Court of Appeals affirmed the district court's entry of 

summary and final judgment in favor of all defendants. (TFB Exhibit 60). On 

September 6, 2016, the Eleventh Circuit Court of Appeals issued the 

mandate. (TFB Exhibit 61). On May 1, 2017, the district court lifted the stay 

on its proceeding in case no. 6:11-cv-970-0r1-41GJK and reopened the 

case to address outstanding motions. (TFB Exhibit 62). 
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On September 6, 2017. United States District Court Judge Carlos 

Mendoza issued an Order setting a hearing on seven motions and ordered 

respondent and his co-counsel to appear for the hearing. (TFB Exhibit 66). 

All counsel were afforded the opportunity to supplement the record with 

written motions and responses and on September 27, 2017, the district 

court held a hearing on the motions and all counsel were afforded the 

opportunity to make argument. 

On January 12, 2018. Judge Carlos Mendoza issued a forty-two (42) 

page order from the September 27, 2017 hearing, finding, among other 

things, that respondent had engaged in unprofessional conduct throughout 

the litigation. (TFB Exhibit 69). The unprofessional conduct included 

statements made in filings about opposing counsel, the opposing parties, 

and the judiciary. 

Some of the statements made by respondent in court filings about 

opposing counsel and parties are as follows: 

a. "The Brutality Officers also suggest that, because they did not 'hit, 
kick or use an asp, baton or flashlight' during the December 19, 2009, 
flogging of the Decedent, that what they did do was not brutality 
(even though they violently killed the Decedent via electrocution and 
suffocation). This argument is synonymous to claiming that one is not 
a racist because he/she does not use the "N" word. even though 
he/she actively participates in unconventional gatherings wearing 
white sheets over their heads and burning crosses." 
(TFB Exhibit 22, pg. 3-4, p. 4). 
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b. "While the Brutality Officers' counsel dislikes Plaintiff's use of the 
phrase "Brutality Officers" to collectively describe Defendants, 
[defendant's names], Plaintiff's use of the phrase "Brutality Officers" 
has been and continues to be used in argument, attempting to 
describe the individual defendants collectively in a manner that best 
describes their actions towards the Decedent. Other phrases that 
come to mind to collectively describe Defendants, [defendant's 
names] include "killers", "murderers" and "torturers"." 
(Id. at pgs. 2-3, p. 3). 

c. "Defendants' counsel submitted affidavits of Defendants, Robert 
Owens and Timothy Hewatt, under the guise that if these Caucasian 
law enforcement officers make statements adverse to Blacks, then 
the allegations will be deemed true for no other reason than because 
they are Caucasian and Mr. Patterson is Black — 'White Privilege.' 
These same Defendants have lied under oath in this case and 
engaged in the brutal killing of Preston Bussey, III, and the brutality 
officers' counsel engaged in similar conduct by procuring and filing 
those false affidavits against Mr. Patterson. The undersigned had not 
yet filed his notice of appearance at the time the false allegations 
were lodged against Mr. Patterson, but based on personal 
experiences in Central Florida where the undersigned has 
experienced numerous, unjustified traffic stops and searches by law 
enforcement officers, race is always an issue when black Americans 
have encounters with law enforcement officers in Central Florida." 
(TFB Exhibit 24, pg. 2, n. 2). 

d. "Black Americans, including Mr. Patterson and the undersigned, fear 
unsubstantiated, distorted, wild and malicious characterizations 
against them." 
(Id. at p. 1). 

e. "Plaintiff has called out what Ray Charles and Stevie Wonder could 
see — a pattern and practice of discriminatory conduct of the 
defendants and defendants' counsel in this case, consistent with the 
history of discriminatory customs and rituals used against Black 
Americans and other minority groups." 
(Id. at pg. 1, p. 2). 
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f. "The decedent, Preston Bussey, Ill, was Black. Plaintiffs attorneys 
are Black. Defendants' attorneys are not Black; they are Caucasian. 
Defendants, [defendant's names] (the "Brutality Officers") are not 
Black; they are Caucasian." 
(TFB Exhibit 27, pg. 2, p. 1). 

During the bar proceeding respondent testified about his statements 

about opposing counsel and opposing parties in case no. 6:11-cv-970-0r1-

41GJK and specifically addressed most of the statements outlined above. 

During his testimony, respondent defended his statements and stood by 

them all as "true". When asked about his allegation that opposing counsel 

and their clients were receiving deference from the court because of their 

"white privilege", respondent testified: 

Q. 	Do you believe you were telling the truth in Footnote 2? 
A. 	Yes, it is the truth. 
Q. 	And you're willing to accept whatever this Court or any other 
court sanctions you for saying; is that true? 
A. 	I said what was true, and I have to — and I stand on that. 
(Trial Transcript, pg. 491, Ins. 8-17) 

Furthermore, in addition to referring to the defendant officers as 

"Caucasian" and "killers", "murderers", and "torturers", respondent also 

consistently referred to the defendants as the "Brutality Officers" in filings, 

rather, than referring to them by name. In some of those same filings, 

respondent referred to opposing counsel as "Brutality Officers' Counsel". 

These names respondent attributed to opposing counsel and the opposing 

parties were disparaging and expressly against the professionalism 
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standards of the Middle District Court and The Rules Regulating The 

Florida Bar. 

On October 17, 2012, at a telephonic motions hearing, United States 

District Judge Charlene Honeywell instructed counsel to refer to people by 

their names: 

"THE COURT: This Court will not tolerate unprofessional behavior 
whatsoever. I will not hesitate to stop a proceeding, convert it into a 
contempt proceeding and then begin a contempt hearing 
immediately. I will not yell. I will not raise my voice, and I will not allow 
counsel to do that either. We will all be professional. We will refer to 
people by their names, and we will limit our comments to the facts 
that are necessary for disposition of the motions before the Court. 
Some of the allegations that have been raised in this case to me 
really just have been appalling, and so I just want everybody to know 
that that stops. You won't come into my courtroom with that. It just 
absolutely will not be tolerated." 
(TFB Exhibit 26, pg. 23, Ins. 7-20). 

Despite Judge Honeywell's express instructions that all persons be 

referred to by their names, and despite the standards for decorum set out 

by the Middle District Court and The Rules Regulating The Florida Bar, 

respondent filed motions and responses with the district court repeatedly 

referring to the defendants as Brutality Officers and opposing counsel as 

Brutality Officers' Counsel. In fact, some of the filings by respondent, 

wherein respondent referenced Brutality Officers, were filed within thirty 

days of Judge Honeywell's October 17, 2012 instruction against the same. 

(See TFB Exhibits 22, 24 and 27). 
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In response to respondent's and Mr. Patterson's conduct, defense 

counsel filed numerous motions in limine with the district court, seeking 

orders prohibiting respondent and his co-counsel from using defamatory 

and derogatory terms in the litigation. For example, defense counsel filed: a 

Motion in Limine, Motion to Strike and For Direction to Plaintiff's Counsel 

Regarding References to the Individual Defendant's as "The Brutality 

Offices (TFB Exhibit 12); a Motion in Limine Regarding Race-Baiting 

Tactics by Counsel (TFB Exhibit 13); a Motion in Limine Regarding 

Disparaging Remarks by Counsel (TFB Exhibit 14); and a Motion in Limine 

Regarding Personal Opinions of Counsel (TFB Exhibit 15). Respondent 

and his co-counsel objected to all the motions in limine filed by the 

defendant's. The motions in limine were not ruled upon by the district court 

because summary judgment was entered in favor of the defendants prior to 

a hearing on the motions. 

In addition to obvious animosity between counsel in court filings, 

communication between counsel outside of court filings was also 

acrimonious. A specific email exchange between counsel is before this 

referee for consideration: an email chain, spanning from November 6, 2015 

to November 9, 201. (TFB Exhibit 59). Within the email chain, which was 

between all counsel in the litigation, respondent referred to defense 
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counsel, Joshua Walker, as "Massa Walker". Massa is unquestionably a 

disparaging term and was used by respondent in an inappropriate and 

unprofessional manner. 

In addition to respondent's statements about opposing counsel and 

parties, respondent made the following statements in filings with the court 

about the judiciary: 

a. "The undersigned has never experienced being personally 
attacked as counsel for pursuing civil rights claims prior to this 
case. Maybe this is a new strategy to discourage lawyers from 
representing victims of civil rights violations; if you cannot kill the 
message, kill the messenger. The estate of a voluntary hospital 
patient killed at the hands of law enforcement officers filed 
legitimate claims to recovery from said officers and their employer. 
The Eleventh Circuit ultimately ruled in favor of law enforcement 
(not necessarily a surprise)..." 
(TFB Exhibit 57, pg. 1, n.1). 

b. "The 'not necessarily being surprised' statement is also supported 
by the surplus of actual case law in the Eleventh Circuit and the 
country shielding law enforcement officers and police departments 
from liability under the judicially-created doctrine of qualified 
immunity." 
(TFB Exhibit 71, pg. 16, p. 2) 

c. "...The recent killings of victims of civil rights violations, captured 
either on video-recordings or proven by other objective evidence, 
coupled with the public outcry and intervention from the 
Department of Justice concerning civil rights violations and the 
need for change, has encouraged the undersigned, reminding us 
all that the public's cry for justice will prompt change when law 
enforcement officers and courts maintain the status quo." 
(TFB Exhibit 57, pg. 2, n. 1) 

d. "Plaintiff's counsel cannot speak to the Brutality Officers' 
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counsel's administrative practices of receiving mail at their office, 
but to avoid being the target of another false allegation that might 
be considered as the gospel truth before the Court, Plaintiff's 
counsel also sent via e-mail to the Brutality Officers a copy of what 
had been mailed." 
(TFB Exhibit 34, pg. 2, p. 4) 

e. "Between the repeated allegations of wrongdoing, misconduct and 
flagrant disregard of the rules of professionalism, multiple motions 
for sanctions filed by the appellees and the tone of some of the 
District Court's recent rulings (see e.g., DE 577), Bussey-Morice's 
counsel's ability to pursue her claims has been in some way 
undermined, primarily because of the recent intimidation from the 
District Court, knowing the inherent power of the Court to stifle, 
cripple and/or destroy an attorney or his/her practice with the 
stroke of a pen. 
Prior to this case, the undersigned has never felt the need to call 
multiple attorneys to inquire about how they have been treated by 
the District and Magistrate Judges in this proceed, or the need to 
speak with other lawyers in general about whether certain words 
and/or phrases should or should not be used to avoid infuriating 
the District and Magistrate Judges, or the need to reach out to 
federal elected officials and the Department of Justice, not 
because of the rulings on the merits of the case, but instead about 
fair treatment, intimidation and possible reprisal in the forum." 
(TFB Exhibit 64, pg. 18, n. 4) 

Judge Mendoza testified as a witness for the bar, in this proceeding. 

During his testimony he stated Mr. Locke's written statements about the 

judiciary were "over the line" (Trial Transcript, pg. 167, In. 18). When 

questioned by counsel for respondent about respondent's statements about 

the judiciary, Judge Mendoza stated the following: 

a. "You can disagree with something I say and appeal it without 
calling me names or questioning my integrity." 
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(Trial Transcript, pg. 199, Ins. 15-17). 

b. "I think the language used in the correspondence was over the 
line, and its been a pattern of it from the beginning from the time 
he started litigating this case with Mr. Patterson up until the point 
where he sued the Clerk of Court. I think it's an established pattern 
of misconduct, and that's what I relied upon." 
(Trial Transcript, pg. 202-203, In. 23-4) 

Also, when specifically asked about respondent's comments about 

the Eleventh Circuit Court of Appeals, Judge Mendoza stated "...it implies a 

lack of objectivity by the Court with no underlying basis for making such an 

accusation. It's an ad hominem argument, so there's no merit to the 

argument. So, what you do is question the integrity of the person making 

the decision, and I think that's out of line." (Trial Transcript, pg. 167, Ins. 20-

25.) 

Judge Mendoza also testified that he took the bench in the Middle 

District in 2014 and was assigned cases which had previously been 

assigned to Judge Charlene Honeywell, including case no. 6:11-cv-00970. 

On or around January 2015, a case note was entered into the docket 

indicating Judge Mendoza had been assigned. (TFB Exhibit 80). At no time 

between taking over case no. 6:11-cv-00970 in 2015 and issuing the 

January 12, 2018 sanctions order did respondent or his co-counsel 

question Judge Mendoza's case load assignments, nor did they seek his 

disqualification. 
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After Judge Mendoza issued his January 12, 2018 order, sanctioning 

respondent and his co-counsel, among other things, respondent alleged 

Judge Mendoza displayed bias against respondent and challenged his 

authority to issue the order. Respondent filed an appeal of the January 12, 

2018 order, alleging same. (TFB Exhibits 76 and 77). In support of this 

position, respondent submitted a request to the Middle District Clerk of 

Court, seeking copies of emails between the Clerk, the Chief Judge and 

Judge Mendoza. Such requests were denied by the Clerk. As a result, 

respondent filed a Petition for Writ of Mandamus with the United States 

Court of Appeals for the Eleventh Circuit in case no. 19-10949, alleging 

Judge Mendoza had been improperly assigned to the case, lacked 

jurisdiction to sanction him, and sought copies of emails between the Clerk 

of Court, the Chief Judge, and Judge Mendoza. The appeal was denied, 

sanctions were upheld and the respondent's Petition for Writ was denied. 

Respondent then filed a Petition for Rehearing En Banc on April 15, 2019, 

and the court of appeals issued an Order Denying Petition for Rehearing 

En Banc on May 6, 2019. (TFB Comp. Exhibit 84). 

Around the same time, on April 25, 2019, respondent filed a 

complaint against Elizabeth Warren as Clerk of Court for the United States 

District for the Middle District of Florida, in the United States District Court 
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Southern District of Florida, case no. 19-cv-61056. In his complaint, 

respondent alleges the Clerk's Office and District Judge Mendoza made 

"knowing and intentional" mischaracterizations of documents in a concerted 

effort to ignore or deny respondent's request for records. On October 1, 

2019, the United States District Court Southern District of Florida issued an 

Order dismissing respondent's complaint against the Clerk of Court. In its 

dismissal order, the Southern District Court stated that respondent had no 

right to the demanded records, including private correspondence between 

two district court judges. The court also found that "...none of these records 

were in any way 'integral' (or, for that matter, related) to the Court's 

resolution of Bussey's merits." (TFB Comp. Exhibit 86). 

Also, around the same time as his civil suit against the Clerk, 

respondent filed a Complaint of Judicial Misconduct or Disability ("judicial 

complaint") with the Judicial Council of the Eleventh Circuit, against District 

Judge Mendoza and former Chief Judge Anne C. Conway. (TFB Exhibit 87 

and Respondent's Exhibit 91). Respondent's allegations in the judicial 

complaint outline the same allegations made by respondent in United 

States Court of Appeals for the Eleventh Circuit and United States District 

Court Southern District of Florida, which had been rejected by both courts. 

The judicial complaint was denied and respondent filed a request for review 
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by the 11'" Circuit Judicial Council, which was also denied. (Respondent's 

Exhibit 91). There was no finding of judicial misconduct. However, in the 

bar proceeding respondent continued to take the position that Judge 

Mendoza or Chief Judge Conway violated judicial canons. 

Finally, on November 25, 2019, after initiation of this bar proceeding, 

respondent filed a Petition for Writ of Certiorari with the Supreme Court of 

United States. alleging the Clerk of Court made knowing and intentional 

mischaracterizations and that Judge Mendoza assisted in same. (TFB 

Exhibit 88). 

It is not disputed that respondent made the statements he made in 

his filings with the courts and his judicial complaints. In fact, respondent 

stands by his statements about the judiciary. The issue is whether the 

statements were made with reckless disregard as to their truth or falsity 

concerning the integrity of the court. The burden is on the respondent to 

establish that he had an objectively reasonable basis for making the 

statements he made about the court. 

Respondent provided several arguments in support of his position 

that all his statements were objectively reasonable and not made with 

reckless disregard for its truth or falsity. One such argument is that with 

each statement about the Eleventh Circuit Court of Appeals, Judge 
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Mendoza. Chief Judge Conway, and the Clerk of Court. he either stated the 

truth or sought to discover it. The latter is not the standard and therefore 

does not meet the burden. 

Respondent testified that he stands by the statements he made and 

believes them all to be true. However, respondent's personal beliefs are 

subjective, not objective. The standard is whether respondent had an 

objectively reasonable basis for alleging the court, among other things, 

intimidated respondent, stifled his ability to pursue claims, accepted 

opposing counsel's filings as the gospel truth. shielded law enforcement 

officers from liability, and made knowing and intentional 

mischaracterizations. as he alleges in his filings. 

The undersigned does not find these statements by respondent to be 

objectively reasonable. While respondent may have believed them to be 

true, he inserted statements and allegations about the judiciary in filings 

with a reckless disregard for their truth or falsity. Specifically, his 

accusations of the district court's "tone-  and "recent intimidation from the 

District Court, knowing the inherent power of the Court to stifle, cripple 

and/or destroy an attorney or his/her practice with the stroke of a pen 

intimidation", were subjective statements. Further, Judge Mendoza testified 

that he did not intimidate respondent, had no biases against him, did not 
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stifle or cripple respondent in any way, and stated the allegations against 

him claiming otherwise were untrue. 

In addition, respondent's accusation that the district court was 

accepting opposing counsel's filings as "the gospel truth" and maintaining 

the "status quo" regarding violations of African American's civil rights, were 

also not objectively reasonable. Respondent's written accusations were not 

made for the purpose of seeking relief, such as disqualification or recusal of 

a district court judge, but, rather, to question the integrity of the judiciary. It 

should be noted that respondent did not ever file a motion for 

disqualification or seek recusal of any of the district court judges in the 

litigation. 

Also, respondent's statements that the Clerk of Court made 

intentional and knowing mischaracterizations which were "tantamount to 

wire fraud", and that Judge Mendoza assisted the Clerk in such actions, 

were made with a reckless disregard for the truth or falsity of the 

statements. (TFB Exhibit 86a, pg. 5, p. 13). Respondent did not know or 

have evidence that the Clerk of Court or Judge Mendoza intentionally made 

mischaracterizations and there is nothing to support the allegation of wire 

fraud. Judge Mendoza, during his testimony in the bar proceeding, 

specifically denied these allegations. 
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Prior to filing appeals, a writ, another lawsuit and a judicial complaint, 

respondent filed a Motion for Reconsideration in the district court, following 

the entry of District Court Judge Mendoza's January 12, 2018 Order. (TFB 

Exhibit 71). Respondent made multiple arguments in his motion as a basis 

for reconsideration of the January 12, 2018 order, however, the one at 

issue before the referee is respondent's argument concerning sanctions 

related to the joint pretrial statement. 

In 2012, respondent and his co-counsel were ordered to pay 

sanctions after their failure to comply with the court order concerning the 

joint pretrial statement. In January 2018, the district court ordered the 

attorney's fees be quantified, related to those sanctions. In the motion for 

reconsideration, respondent argues that his client, the plaintiff, should be 

ordered to pay the sanctions related to the joint pretrial statement, not 

plaintiffs counsel (respondent and Mr. Patterson). (See TFB Exhibit 71, 

pgs. 3-7). 

In support of this argument, respondent argues that Judge Honeywell 

sanctioned plaintiff, not plaintiffs counsel, at the October 17, 2012 

telephonic hearing concerning counsel's failure to timely complete the joint 

pretrial statement. Respondent points to the clerk's minutes from that 

telephonic hearing, which reads, "Court orders sanctions against Plaintiff 
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for failure to comply with the requirements in the case management and 

scheduling order..." (TFB Exhibit 16). Respondent argues, in his motion for 

reconsideration, that when Judge Mendoza issued the January 2018 order, 

quantifying the attorneys fees related to those sanctions and ordering 

respondent and his counsel to pay said sanctions, he changed Judge 

Honeywell's prior ruling at the telephonic hearing and the law precludes 

him from doing so. Thus, respondent sought reconsideration and reversal 

of the sanctions ordered against he and Mr. Patterson for their failure to 

comply with the CMSO and filing of the joint pretrial statement, and instead. 

requested the sanctions be clearly ordered against his client. 

During the bar proceeding, respondent explained that his argument in 

the Motion for Reconsideration was not adverse to the interests of his client 

because his client would not ultimately have to pay the court-ordered 

sanctions. More specifically. respondent argued that because his client was 

a personal representative in case no. 6:11-cv-00970 she will be protected 

from having to pay these sanctions. Respondent cited case law that states 

a personal representative cannot be ordered to pay attorney's fees. Thus. 

respondent's goal by filing the Motion for Reconsideration was to have the 

sanctions ordered against his client and then subsequently have the 
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sanctions effectively wiped out because his client is a personal 

representative. 

In the motion for reconsideration, respondent argued against his 

client's interests and in favor of his own. Namely, he argued that he should 

not be ordered to pay sanctions and his client should. Regardless of 

whether his client was ultimately going to have to pay them, as personal 

representative, it goes against the client's interests to advocate that 

sanctions be ordered against the client. Furthermore, it lacks merit to argue 

that at the 2012 telephonic hearing Judge Honeywell sanctioned plaintiff 

and not plaintiff's counsel. The CMSO and the requirements for filing the 

joint pretrial statement were applicable to counsel for the parties. Counsel 

for the parties were responsible for meeting, drafting and filing a joint 

pretrial statement, not the clients. Furthermore, the transcript from the 

telephonic hearing clearly evidences Judge Honeywell was placing blame 

on plaintiffs counsel, not the plaintiff herself. (TFB Exhibit 26). It is 

unreasonable to argue years later that Judge Honeywell sanctioned the 

plaintiff, not plaintiffs counsel, for plaintiffs counsel misconduct. 

During the bar proceeding, respondent argued that even if there was 

a conflict, he complied with the requirements of Rule 4-1.7, concerning 

consent, thereby avoiding violation of the rule. Respondent relied on his 
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Exhibit 51, which is a letter from respondent to his client, dated October 23, 

2012. The letter purports to memorialize a conversation between 

respondent and his client about the sanctions ordered in relation to the joint 

pretrial statement. In sum, the letter explains to the client that sanctions 

were ordered against plaintiff, that they should not have been ordered 

against plaintiff, and that under Florida law, a personal representative 

cannot be compelled to pay these types of sanctions. Finally, the letter 

states respondent "will raise this argument and any others available at the 

appropriate time when faced with actual payment of the sanctions." 

(Respondent's Exhibit 51, p. 3). 

Respondent argues that this letter complies with the comments to 

Rule 4-1.7. Specifically, the comment relied upon by respondent states as 

follows: 

Consent confirmed in writing or stated on the record at a 
hearing 
Subdivision (b) requires the lawyer to obtain the informed consent of 
the client, confirmed in writing or clearly stated on the record at a 
hearing. With regard to being confirmed in writing, such a writing may 
consist of a document executed by the client or one that the lawyer 
promptly records and transmits to the client following an oral consent. 
See terminology. If it is not feasible to obtain or transmit the writing at 
the time the client gives informed consent, then the lawyer must 
obtain or transmit it within a reasonable time afterwards. See 
terminology. The requirement of a writing does not supplant the need 
in most cases for the lawyer to talk with the client, to explain the risks 
and advantages, if any, of representation burdened with a conflict of 
interest, as well as reasonably available alternatives, and to afford the 
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client a reasonable opportunity to consider the risks and alternatives 
and to raise questions and concerns. Rather, the writing is required in 
order to impress upon clients the seriousness of the decision the 
client is being asked to make and to avoid disputes or ambiguities 
that might later occur in the absence of a writing. 

Respondent argues that his October 2012 letter to the client comports 

with the comment that "the lawyer promptly record and transmit to the client 

following an oral consent." 

This referee finds the October 23, 2012 letter does not meet the 

requirements of Rule 4-1.7. in the Motion for Reconsideration, respondent 

clearly argues against the interests of his client. This letter, dated in 2012, 

does not indicate the client consented to respondent's arguments against 

the client's interests in his 2018 Motion for Reconsideration. Further, Rule 

4-1.7, and the comment outlined above, require respondent to explain the 

risks and advantages, if any, of representation burdened with a conflict of 

interest, as well as reasonably available alternatives, and to afford the 

client a reasonable opportunity to consider the risks and alternatives. 

Respondent's letter to the client does not do any of that. The letter falls well 

short of the requirements outlined in Rule 4-1.7. 

Finally, on this issue, respondent argued that he ultimately dropped 

the argument against his client's interests and paid the sanctions, thereby 

eliminating any potential conflict. (See TFB Exhibit 72 and Respondent's 
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Exhibit 102). However, the misconduct occurred when respondent filed the 

Motion for Reconsideration, thereby creating the conflict with this client, 

however short lived. 

Lastly, respondent plead eleven affirmative defenses in this bar 

proceeding. I find the following, as listed in respondent's Amended Answer 

and Affirmative Defenses, are not affirmative defenses as plead: First 

Affirmative Defense, Second Affirmative Defense, Third Affirmative 

Defense, Fourth Affirmative Defense, and Eighth Affirmative Defense. 

Thereby leaving six affirmative defenses for consideration: Fifth Affirmative 

Defense. Sixth Affirmative Defense, Seventh Affirmative Defense, Ninth 

Affirmative Defense, Tenth Affirmative Defense, and Eleventh Affirmative 

Defense. The five remaining affirmative defenses are addressed below. 

As his Fifth Affirmative Defense, respondent asserts that he has 

exercised his state and federal constitutional right of access to the courts 

and his right to sue and defend in good faith and that his motion/pleading 

practice at all times material hereto precludes a finding of any alleged rule 

violations. Respondent does not specify which rule this affirmative defense 

applies to, but, rather. argues his constitutional right to sue and defend 

prevents a finding of guilt on all the rules charged by The Florida Bar. 

Respondent's constitutional right to access to the courts and his right to 
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sue and defend have not been violated and will not be violated by applying 

The Rules Regulating The Florida Bar to his conduct. Everyone does have 

a right of access to the courts, but everyone does not have a right to hold a 

license to practice law. The license to practice law is a privilege, not a right, 

and it can be restricted or rescinded by the Florida Supreme Court. In order 

to keep his license, or to remain a member in good standing with The 

Florida Bar, respondent must comply with the professional rules while 

exercising his constitutional right to the courts. Respondent has not 

established by clear and convincing evidence that by a finding of guilt on 

any of the charged Rules, his constitutional right of access to courts would 

be violated. 

As his Sixth Affirmative Defense, respondent asserts that his 

constitutional right to free speech precludes a finding of any alleged rule 

violations where there is an objective and or rational/reasonable basis for 

each of the arguments raised by his motion/pleading practice identified by 

the Complaint. Respondent did not establish by clear and convincing 

evidence that the statements he made about the judiciary were objectively 

reasonable. Thus, his argument that a finding of guilt would violate his 

constitutional right to free speech is inapplicable. Further, the Florida 

Supreme Court has made it clear that one's First Amendment right to free 
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speech does not preclude a finding of guilt on any of the Rules Regulating 

The Florida Bar. Free speech is a right, granted by the United States 

Constitution. Respondent has the constitutional right to free speech, as a 

citizen. He does not, however, have the right to practice law. The license to 

practice law is a privilege, not a right, and it can be restricted or rescinded 

by the Florida Supreme Court. The First Amendment does not protect 

attorneys who make disparaging remarks about the judiciary or opposing 

counsel, and the right to free speech under both the Florida and United 

States Constitutions does not preclude an attorney from being disciplined 

for speech directed at the judiciary. Thus, the first amendment is not an 

affirmative defense to any of the rules charged in this case. 

As his Seventh Affirmative Defense, respondent asserts that there is 

No violation of Rule 4-8.4(c) (A lawyer shall not engage in conduct 

involving dishonesty, fraud, deceit, or misrepresentation) because Attorney 

Locke's actions were taken in good faith. However, The Florida Bar's 

complaint does not allege a violation of Rule 4-8.4(c) and the bar did not 

argue violation of this subsection during the bar proceeding. Thus, this 

affirmative defense is not applicable. 

As his Ninth Affirmative Defense, respondent asserts that at all times 
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material hereto, respondent acted in a manner consistent with his oath that 

"I will abstain from all offensive personality, and advance no fact prejudicial 

to the honor or reputation of a party or witness, unless required by the 

justice of the cause with which I am charged." In re CANONS OF 

PROFESSIONAL ETHICS. 125 Fla. 501. 521 (Fla. 1936). Respondent has 

not proven by clear and convincing evidence that his statements about the 

court, opposing counsel, and the opposing parties were -required by the 

justice of the cause". Respondent could have advocated for his client, and 

his cause. without engaging in unprofessional and offensive conduct. 

As his Tenth Affirmative Defense, respondent asserts that at all 

times material hereto, he acted in a manner consistent with the following 

duty that "[I]awyers should expose without fear or favor before the proper 

tribunals corrupt or dishonest conduct in the profession and should accept 

without hesitation employment against a member of the Bar who has 

wronged his client.... He should strive at all times to uphold the honor and 

to maintain the dignity of the profession and to improve not only the law but 

the administration of justice." In re CANONS OF PROFESSIONAL 

ETHICS. 125 Fla. 501. 514 (Ha. 1936). Respondent has failed to prove by 

clear and convincing evidence that his allegations against the tribunal were 

objectively reasonable and presented no evidence that the courts related to 
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the underling litigation were dishonest or corrupt. Respondent's conduct is 

not excused by reliance on this canon. 

As his Eleventh Affirmative Defense, respondent asserts that at 

all times material hereto, he sought to discover by and or stated the truth in 

all of his filings. Respondent does not specifically outline which Rules this 

defense applies to, but presumably it is meant to apply to Rules 4-8.4(d) 

and Rule 4-8.2(a). First, truth is not a defense or affirmative defense to 

Rule 4-8.4(d). A lawyer is prohibited from making disparaging and 

humiliating statements about others. Further, despite respondent's 

attempts during the bar proceeding to establish that his statements were 

true, such as "killers", "murderers", "torturers", "Brutality Officers" and "white 

privilege", the statements were all disparaging, and there is no evidence of 

their truth. Second, as this affirmative defense applies to Rule 4-8.2(a), 

respondent argues that even if he did not have the evidence to support 

some of his allegations about the tribunal, his statements "sought to 

discover" the truth. This is not the standard. Rule 4-8.2(a) outlines the 

standard as "reckless disregard for the truth or falsity". Respondent has not 

proven by clear and convincing evidence that because his intent was to 

discover the truth, purportedly about Judge Mendoza's case assignment, 
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he is somehow allowed to make unfounded allegations against the 

judiciary. 

III. RECOMMENDATIONS AS TO GUILT.  

I recommend that Respondent be found guilty of violating the 

following Rules Regulating The Florida Bar: 

1. Rule 3-4.3 (Misconduct and minor misconduct) 
2. Rule 4-1.7 (Conflict of Interest; Current Clients); 
3. Rule 4-3.1 (Meritorious Claims and Contentions): 
4. Rule 4-3.2 (Expediting Litigation); 
5. Rule 4-3.4(c) (Fairness to opposing Party and Counsel): 
6. Rule 4-3.5(c) (Impartiality & Decorum of the Tribunal); 
7. Rule 4-8.2(a) (Impugning the integrity of judicial official); and 
8. Rule 4-8.4(d) (Misconduct). 

IV. 	CASE LAW FOR GUILT  

I considered the following case law, provided by the bar, prior to 

recommending guilt: 

1. The Florida Bar v. Patterson. 257 So.3d 56 (Fla. 2018); 
2. The Florida Bar v. Ray, 797 So.2d 556 (Fla. 2001); 
3. The Florida Bar v. Martocci, 791 So.2d 1074 (Fla. 2001); 
4. The Florida Bar v. Sayler, 721 So. 2d 1152, 1155 (Fla. 1998); and 
5. The Florida Bar v. Wasserman, 675 So. 2d 103, 105 (Fla. 1996). 

I considered the following cases, provided by respondent, prior to 

recommending guilt: 

1. In re CANONS OF PROFESSIONAL ETHICS,125 Fla. 501, 514 (Fla. 
1936) 

2. Cunningham v. Senez Roofing, LLC, 2008 U.S. Dist. Lexis 102757. 
(M.D. Fla. December 9. 2008); 
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3. Passiatore v. Fla. Neurological Ctr., LLC, 2011 U.S. Dist. LEXIS 
134219 (M.D. Fla. November 18, 2011); 

4. Steward v. Intl Longshoreman's Ass'n, 2007 WL 4462722 (M.D. Fla. 
December 14, 2007); 

5. United States v. Figueroa-Arenas, 292 F.3d 276, 279-81 (1st Cir. 
2002); 

6. Gill v. Kostroff, 2000 U.S. Dist. Lexis 1153, *9-10 (M.D. Fla. February 
8, 2000); 

7. In re Brown, 346 F.2d 903, 910-11 (5th  Cir. 1965); 
8. Mansfield, C. & L. M. R. Co. v. Swan, 111 U.S. 379, 382, 28 L. Ed. 

462, 4 S. Ct. 510 (1884); 
9. Howell v. American Live Stock Ins. Co., 483 F.2d 1354, 1357 (5th 

Cir.1973); 
10. United States v. Taylor, 426 F. App'x 702, 705 (11th Cir. 2011); 
11. Price v. Kramer, 200 F.3d 1237, 1250-51 (9th Cir. 2000); 
12. Brown v. City of Hialeah, 30 F.3d 1433, 1436-37 (11th Cir. 

1994); and 
13. United States v. Abel, 469 U.S. 45, 55-6 (1984). 

V. 	STANDARDS FOR IMPOSING LAWYER SANCTIONS  

The Florida Bar filed an Amended Notice of Authority for Sanctions 

Hearing on February 24, 2021, and relied upon Standards 3.2(b), 3.3(b), 

4.3, and 6.2(b) in support of their requested sanction. 

I considered the following Standards, prior to recommending 

discipline: 

3.2 Aggravating Factors  

The Florida Bar relied upon the facts and evidence presented at trial 

and argued the following aggravating factors applied: (1) selfish motive; (4) 
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multiple offenses; (7) refusal to acknowledge the wrongful nature of the 

conduct: and (9) substantial experience in the practice of law. 

I don't find any aggravating factors here. Regarding factor seven, the 

refusal to acknowledge the wrongful nature of his conduct, there was some 

testimony to that effect; but there was also a lot of testimony on the other 

side. Mr. Locke testified during the final hearing that, in sum, "if what I did 

was wrong, I have to suffer the consequences. He really didn't 

acknowledge that he was wrong, but it was kind of half and half. 

I also considered factor six. I didn't see any false evidence. There is 

the fact that the affidavit that was filed with the Amended Motion to Vacate 

Judgment did not meet the five standards, and as I indicated, and I guess 

from what respondent was pointing out, I was the first one to notice that it 

wasn't a proper affidavit. So, I don't find this factor to be applicable 

3.3 Mitigating Factors  

Respondent also relied upon the facts and evidence presented at trial 

and argued the following mitigating factors applied: (1) absence of a prior 

disciplinary record: (2) absence of dishonest or selfish motive; (3) personal 

or emotional problems: (4) timely good faith effort to make restitution or 
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rectify the consequences of the misconduct; (5) full and free disclosure to 

the bar or cooperative attitude toward the proceedings. 

I do find that the mitigating factors that were presented by respondent 

are applicable here. As far as the PTSD, as presented in support of factor 

three, there is the subjective evidence or testimony that was taken during 

the trial -- lengthy testimony concerning Mr. Locke's past and the 

horrendous examples of conduct that were imposed upon him, causing him 

even to leave his college of choice and go to another one. 

4.3 Failure to Avoid Conflict of Interest 

Absent aggravating or mitigating circumstances, and on application of the 

factors to be considered in imposing sanctions, the following sanctions are 

generally appropriate in cases involving conflicts of interest: 

(b) Suspension. Suspension is appropriate when a lawyer knows of a 

conflict of interest, does not fully disclose to a client the possible effect of 

that conflict, and causes injury or potential injury to a client. 

6.2 Abuse of Legal Process  

Absent aggravating or mitigating circumstances, and on application of 

the factors to be considered in imposing sanctions, the following sanctions 
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are generally appropriate in cases involving failure to expedite litigation or 

bring a meritorious claim, or failure to obey any obligation under the rules of 

a tribunal except for an open refusal based on an assertion that no valid 

obligation exists: 

(b) Suspension. Suspension is appropriate when a lawyer knowingly 

violates a court order or rule and causes injury or potential injury to a client 

or a party or causes interference or potential interference with a legal 

proceeding. 

VI. 	CASE LAW FOR SANCTIONS  

I considered the following case law prior to recommending discipline: 

1. The Florida Bar v. Patterson, 257 So.3d 56 (Fla. 2018), 

2. The Florida Bar v. Ray, 797 So.2d 556 (Fla. 2001), 

3. The Florida Bar v. Martocci, 791 So.2d 1074 (Fla. 2001), 

4. The Florida Bar v. Sayler, 721 So.2d 1152, 1155 (Fla. 1998), 

5. The Florida Bar v. Wasserman, 675 So.2d 103, 105 (Fla. 1996), 

6. The Florida Bar v. Maurice, 955 So. 2d 535 (Fla. 2007), 

7. The Florida Bar v. Fuchs, 954 So. 2d 1156 (Table Citation) (Fla. 
2007), and 

8. The Florida Bar v. Keaton, 147 So. 2d 529 (Table Citation) (Fla. 
2014). 
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VII. RECOMMENDATION AS TO DISCIPLINARY MEASURES TO  
BEAPPLIED  

The Florida Bar requested the referee recommend a one-year 

suspension, attendance at Ethics School and Professionalism Workshop, 

and payment of the bar's disciplinary costs. 

I recommend that Respondent be found guilty of misconduct justifying 

disciplinary measures, and that be disciplined by: 

a. 90-day suspension; 

b. Attendance at Ethics School: 

c. Attendance at Professionalism Workshop; and 

d. Payment of The Florida Bar's costs in these proceedings. 

During suspension, respondent will eliminate all indicia of 

respondent's status as an attorney on social media, telephone listings, 

stationery, checks, business cards office signs or any other indicia of 

respondent's status as an attorney, whatsoever. Respondent will no longer 

hold himself out as a licensed attorney. 

VIII. PERSONAL HISTORY, PAST DISCIPLINARY RECORD  

Prior to recommending discipline pursuant to Rule 3-7.6(m)(1)(D), I 

considered the following: 

44 

A. 73



Personal History of Respondent: 

Age: 51 

Date admitted to the Bar: 10/01/1997 

Respondent has no prior disciplinary record. 

IX, 	STATEMENT OF COSTS AND MANNER IN WHICH COSTS  
SHOULD BE TAXED  

The Florida Bar filed a Motion to Assess Costs on March 8, 2021. 

following the sanctions hearing and an Amended Motion to Assess Costs 

on March 12, 2021. Respondent objected. and a hearing was held on 

March 15. 2021. 

I find the following costs were reasonably incurred by The Florida 

Bar: 

Subpoena Service Cost S60.00 
Court Reporters' Fees $10,481.00 
Investigative Costs $145.00 
Bar Counsel Costs $856.66 
Administrative Fee $1,250.00 
Referee Costs $830.14 

TOTAL 	 $13,622.80 

It is recommended that such costs be charged to respondent and that 

interest at the statutory rate shall accrue and be deemed delinquent 30 
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Dated this day of March, 2021. 

Ernest Albert KoIlraJr.. Refer 
201 SE 6th St 
Fort Lauderdale, FL 333013303 

days after the judgment in this case becomes final unless paid in full or 

otherwise deferred by the Board of Governors of The Florida Bar. 

Original To: 

Clerk of the Supreme Court of Florida; Supreme Court Building: 500 South 
Duval Street. Tallahassee, Florida, 32399-1927 

Conformed Copies to: 

Richard Keith Alan II, Esq., Counsel for Respondent, 
attyrkaiitimefortrial.com   

Calrie M Marsh, 701 Brickell Ave Ste 1550 Miami, FL 331312824. 
c.marshcalriemarsh.com,  

Lindsey Margaret Guinand, Tampa Branch Office, 2002 N. Lois Ave.. Suite 
300Tampa. Florida 33607-2386, lquinand(W.floridabar.orq 

Patricia Savitz, Staff Counsel, The Florida Bar, 651 E Jefferson Street, 
Tallahassee. FL 32399-2300, psavitzfloridabar.orq 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
 
J. PEARL BUSSEY-MORICE,  
 
 Plaintiff, 
 
v. Case No:  6:11-cv-970-Orl-41GJK 
 
PATRICK KENNEDY, TIMOTHY 
HERBERNER, IVETTE GOMEZ, DON 
WILLIAMS, ROBERT OWENS, 
MATTHEW LEVERICH, CITY OF 
ROCKLEDGE, FLORIDA and 
GORDON HEWATT, 
 
 Defendants. 
 / 

ORDER 

THIS CAUSE is before the Court on the following motions: the Individual Defendants’1 

Consolidated Motion for Civil Contempt and Sanctions (Doc. 592) and Plaintiff’s Response (Doc. 

594); Defendant City of Rockledge’s Renewed Motion to Quantify Attorney’s Fees (Doc. 501) 

and Plaintiff’s Response (Doc. 529); and Defendant Kennedy’s Motion for Sanctions (Doc. 511) 

and Plaintiff’s Response (Doc. 542). This Cause is also before the Court on Defendants Leverich, 

Owens, Williams, and Herbener’s Motion for Sanctions (Doc. 512) and Plaintiff’s Response (Doc. 

547); Defendants Kennedy, Herbener, Williams, Owens, and Leverich’s Reply to Plaintiff’s 

Responses (Doc. 554); Defendants Kennedy, Herbener, Williams, Owens, and Leverich’s Notice 

of Supplemental Authority (Doc. 556); and Plaintiff’s Notice (Doc. 561). Also before the Court is 

Defendant City of Rockledge’s Amended Motion for Attorney’s Fees (Doc. 596) and Plaintiff’s 

                                                 
1 “Individual Defendants” will be used throughout this Order to refer collectively to 

Defendants Patrick Kennedy, Timothy Herbener, Gordon Hewatt, Ivette Gomez, Don Williams, 
Robert Owens, and Matthew Leverich.  
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Response (Doc. 600); Defendant City of Rockledge’s Motion for Sanctions (Doc. 553) and 

Plaintiff’s Response (Doc. 558); and the Individual Defendants’ Motion for Rule 11 Sanctions 

Related to Plaintiff’s Frivolous Motion to Vacate (Doc. 563) and Plaintiff’s Response (Doc. 566). 

Additionally, a hearing was held on September 27, 2016, where the parties supplemented their 

written motions with oral argument. (See generally Mins., Doc. 608).  

I. BACKGROUND  

This suit arises out of the death of Preston Bussey III (“Bussey”). The factual background 

has previously been set forth by the Eleventh Circuit, see Bussey-Morice v. Gomez, 587 F. App’x 

621, 621–25 (11th Cir. 2014) (per curiam); Bussey-Morice v. Kennedy, 657 F. App’x 909, 910–

911 (11th Cir. 2016); see also (Oct. 1, 2014 11th Cir. Op., Doc. 499, at 2–9); (Aug. 8, 2016 11th 

Cir. Op., Doc. 586, at 3–4), and reiterated by this Court, (see May 13, 2015 Order, Doc. 567, at 2–

7).  

Procedurally, the relevant facts are as follows: On February 6, 2015, Plaintiff filed her 

Notice of Appeal (Doc. 548) in this matter, seeking an appeal of the January 8, 2015 Judgment 

(Doc. 504) entered against her and in favor of Defendants. Accordingly, this Court stayed the case 

pending the appeal and advised the parties that upon resolution of the appeal, the stay would be 

lifted, and this case would be reopened. (June 10, 2015 Order, Doc. 571, at 1). On August 8, 2016, 

the Eleventh Circuit Court of Appeals affirmed this Court’s entry of summary and final judgment 

in favor of all Defendants, Kennedy, 657 F. App’x at 916; (see also Doc. 586 at 16), and 

subsequently issued the mandate, (Sept. 6, 2016 Mandate, Doc. 588, at 16). The Individual 

Defendants filed a Motion to Lift the Stay, Reopen the Case, and Renew Pending Motions (Doc. 

589), advising the Court of the previously filed motions they planned to renew and the motions 

that they planned to refile as consolidated motions, (id. at 2). Consequently, the Court lifted the 

Case 6:11-cv-00970-CEM-GJK   Document 612   Filed 01/12/18   Page 2 of 42 PageID 15083

A. 77



Page 3 of 42 
 

stay and reopened this case. (May 1, 2017 Order, Doc. 590, at 2). Per the Court’s Order, the City 

of Rockledge (“the City”) filed a Notice of Intent Regarding Pending Motions (Doc. 593), 

informing the Court of the motions it sought to renew. On September 27, 2017, the Court held a 

hearing to allow the parties to supplement the written motions still pending before the Court with 

oral argument. (Doc. 608).  

II. THE SANCTIONS MOTIONS 

All of the motions currently pending ask this Court to sanction Plaintiff and/or Plaintiff’s 

attorneys—Kelsay Patterson and Wendell Locke. The motions can be organized into three 

different categories: (A) motions that seek sanctions based on prior discovery violations and 

violations of the Court’s Case Management Scheduling Order (“CMSO,” Doc. 20), (B) motions 

that generally seek sanctions pursuant to Rule 11 and 28 U.S.C. § 1927, and (C) motions that seek 

sanctions based on Plaintiff’s Amended Motion to Vacate Judgment. Each category will be 

addressed in turn. Finally, the Court will discuss its decision to refer Plaintiff’s counsel to the 

Florida Bar based on their conduct throughout this litigation.   

A. Sanctions Based on Discovery Violations and Violations of the CMSO 

The Individual Defendants’ Motion for Civil Contempt and Sanctions (“Motion for Civil 

Contempt”) requests sanctions to be awarded against Plaintiff and Plaintiff’s counsel based on 

Plaintiff’s prior discovery violations and violations of the Court’s CMSO. Defendant City of 

Rockledge’s Renewed Motion to Quantify Attorney’s Fees (“Renewed Motion to Quantify”) seeks 

to collect sanctions previously awarded based on Plaintiff’s violation of the CMSO. The Court will 

first address the Individual Defendants’ request for sanctions based on prior discovery violations. 

Then the Court will address the Individual Defendants’ and the City’s request for sanctions based 

on the violations of the CMSO.  
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1. Sanctions Based on Discovery Violations  

The Individual Defendants’ Motion for Civil Contempt asks the Court to initiate civil 

contempt proceedings, enforce the previously awarded discovery sanctions, and impose additional 

sanctions against Plaintiff and Plaintiff’s counsel based on their repeated failure to comply with 

the Court’s discovery orders and orders requiring the payment of sanctions by Plaintiff and her 

counsel. The Court will briefly summarize the relevant factual background before turning to the 

parties’ arguments.  

a. Background  

The Individual Defendants filed their first Motion to Compel (Doc. 97) on December 22, 

2011, based on Plaintiff’s failure to (1) identify in her Rule 26 initial disclosures as well as in her 

response to Defendants’ interrogatories the type, amount, or computation method for damages; (2) 

return Defendants’ documents that were inadvertently provided to Plaintiff, in contravention of 

court order; and (3) provide proper answers to court interrogatories. The Individual Defendants 

subsequently filed a second Motion to Compel (Doc. 100), seeking better responses to their 

requests for production. Plaintiff failed to respond to either of the Motions to Compel, and United 

States Magistrate Judge Gregory J. Kelly granted the motions as unopposed. (Jan. 24, 2012 Order, 

Doc. 122, at 3). In doing so, Judge Kelly also granted the Individual Defendants’ request for an 

award of attorney’s fees and costs for bringing the Motions to Compel and advised that if the 

parties were not able to agree on an amount, the Individual Defendants should file a motion to 

quantify. (Id.). The Individual Defendants subsequently filed a Motion to Quantify (Doc. 124), 

seeking an award of $2,597.50, which Judge Kelly granted, (May 10, 2012 Order, Doc. 242, at 8).  

On the same day the Individual Defendants filed their Motion to Quantify, they also filed 

their Motion to Enforce Discovery Orders and to Impose Sanctions for Plaintiff’s Non-Compliance 
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(“Motion to Enforce,” Doc. 142). The Individual Defendants argued that Plaintiff had still not 

provided information relating to her Rule 26 initial disclosures as required by the Court’s previous 

January 24, 2012 Order. The Individual Defendants also sought sanctions based on Plaintiff’s 

failure to appear for her court-ordered deposition. The Motion to Enforce was granted, and the 

Individual Defendants were awarded $250.00 in expenses from Plaintiff’s counsel for bringing the 

Motion to Enforce. (June 18, 2012 Order, Doc. 284, at 7). Additionally, Plaintiff and Plaintiff’s 

counsel were sanctioned jointly and severally in the amount of $917.50, representing the expenses 

incurred by the Individual Defendants in preparing for and attending Plaintiff’s deposition. (Id.). 

Although Plaintiff sought review of the Magistrate Judge’s Order granting the Individual 

Defendants’ attorney’s fees and costs in the amount of $2,597.50, (see Pl.’s Obj. to Magistrate’s 

Order, Doc. 257), as well as the Order granting the Motion to Enforce, (see Pl.’s Notice of Obj. to 

Magistrate’s Order, Doc. 287), both orders were affirmed by the District Judge, (Dec. 12, 2012 

Order, Doc. 434, at 7). To date, neither Plaintiff nor Plaintiff’s counsel have paid any of the 

sanctions ordered.  

b. The Parties’ Arguments  

The Individual Defendants ask the Court to initiate civil contempt proceedings against 

Plaintiff and Plaintiff’s counsel based on their repeated failure to comply with the Court’s 

discovery orders. Specifically, the Individual Defendants cite Plaintiff’s counsel’s failure to 

comply with this Court’s December 12, 2012 Order requiring the payment of $2,847.502 in costs 

and attorney’s fees from Plaintiff’s counsel and an additional payment of $917.50 jointly and 

severally from Plaintiff and Plaintiff’s counsel. The Individual Defendants also cite Plaintiff’s 

                                                 
2 This amount is the sum of the sanctions previously awarded solely against Plaintiff’s 

counsel: $250.00 + $2,597.50 = $2,847.50. (See Doc. 434 at 7).  
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failure to provide discovery in accordance with this Court’s orders but admit that this is a moot 

point because judgment has already been entered in the Individual Defendants’ favor. (See Doc. 

592 at 10).   

“District courts have inherent power to enforce compliance with their lawful orders through 

civil contempt.” Nat’l Union Fire Ins. Co. of Pittsburgh v. Olympia Holding Corp., 140 F. App’x 

860, 862–63 (11th Cir. 2005) (quotation omitted). “A finding of civil contempt must be based upon 

clear and convincing evidence that: 1) the allegedly violated order was valid and lawful; 2) the 

order was clear, definite, and unambiguous; and 3) the alleged violator had the ability to comply 

with the order.” Zow v. Regions Fin. Corp., 595 F. App’x 887, 889 (11th Cir. 2014) (quotation 

omitted). Where there is a finding of civil contempt, “[d]istrict courts have broad discretion in 

fashioning civil contempt sanctions.” Howard Johnson Co. v. Khimani, 892 F.2d 1512, 1519 (11th 

Cir. 1990) (citing United States v. United Mine Workers of Am., 330 U.S. 258, 303–04 (1947)). 

“[S]anctions in civil contempt proceedings may be employed for either or both of two purposes: 

to coerce the [offender] into compliance with the court’s order, and to compensate the complainant 

for losses sustained.” Tom James Co. v. Morgan, 141 F. App’x 894, 899 (11th Cir. 2005) (emphasis 

omitted); see also United States v. McCorkle, 321 F.3d 1292, 1298–99 (11th Cir. 2003); Smith v. 

Sullivan, 611 F.2d 1050, 1053 (5th Cir. 1980).3 

The Court declines to initiate civil contempt proceedings. Although the Court is dismayed 

by Plaintiff’s counsel’s failure to comply with the Court’s discovery orders, the Court finds that 

neither of the purposes underlying civil contempt—compliance or compensation—will be served 

by initiating contempt proceedings against Plaintiff’s counsel or Plaintiff.  

                                                 
3 Cases decided by the Fifth Circuit prior to October 1, 1981 are binding on this Court. See 

Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981).  
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With regard to Patterson, coercing him to comply with the Court’s previous discovery 

orders would be meaningless because judgment has already been entered in this case. Additionally, 

coercing Patterson to pay the previously awarded discovery sanctions would be inappropriate 

because the Individual Defendants concede that those sanctions were discharged in Patterson’s 

bankruptcy proceeding.4 In the same vein, it would be inappropriate to initiate contempt 

proceedings to compensate the Individual Defendants for Patterson’s past discovery violations. 

Such compensation has been calculated and awarded. To re-award those sanctions now would be 

an improper end run around Patterson’s bankruptcy discharge. 

In sum, even if civil contempt proceedings were initiated against Patterson, under these 

particular circumstances, the Court would not be able to impose a coercive or compensatory 

sanction against him. Although the Court agrees that Patterson should be reprimanded for his 

failure to comply with the Court’s discovery orders, contempt proceedings are not the proper 

mechanism to achieve that goal. See McCorkle, 321 F.3d at 1299 (expressing disapproval of the 

district court’s contempt proceedings where the district court adjudicated the individual to be “in 

contempt” but declined to impose a coercive sanction because it would serve no purpose and 

stating that the circuit court was “at a loss as to how a party can be adjudged in civil contempt 

                                                 
4 Patterson recently filed for Chapter 7 bankruptcy. See generally In re Kelsay Patterson, 

No. 8:16-bk-10552-KRM (Bankr. M.D. Fla. 2016). An Order of Discharge was entered on March 
15, 2017. See id. at Doc. 27. The legal effect of Patterson’s bankruptcy proceedings on his previous 
sanctions awards is not entirely clear and has not been briefed by the parties. However, the 
Individual Defendants have stated that they “are not . . . attempting to collect a debt from Mr. 
Patterson that has been discharged through bankruptcy.” (Doc. 592 at 2; see also Sept. 27, 2017 
Tr., Doc. 610, at 45:1–4). When the issue was addressed at the hearing, counsel for the Individual 
Defendants—Mr. Walker—conceded that he believed “as of the recent discharge order, the 
previously adjudicated sanctions in the amount of $2,847.50 and the other portion that was joint 
and several with his client of $917.50, . . . were discharged through bankruptcy.” (Doc. 610 at 
44:15–18). 
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when the underlying basis for the contempt citation is moot. Clearly the court meant only to 

reprimand Bailey for his past conduct”); see also Mar-Jac Poultry, Inc. v. United States, 153 F. 

App’x 562, 565 (11th Cir. 2005) (affirming the district court’s denial of civil contempt where, 

under the circumstances, the motion for civil contempt had become moot because the court could 

“no longer . . . grant the meaningful relief that [the movant] requested”); In re Simmons, 200 F.3d 

738, 742–43 (11th Cir. 2000) (“As there was no longer a need to hold the Debtor in contempt, we 

agree that civil contempt penalties should not have then been imposed upon the Debtor.”). And 

although the Individual Defendants argue that in the context of civil contempt, the Court has broad 

discretion to “fashion an appropriate remedy, including referral to a grievance committee,” (Doc. 

592 at 3), “[a] mere reprimand and referral to a state bar disciplinary committee is not a contempt 

adjudication,” McCorkle, 321 F.3d at 1298. Therefore, civil contempt proceedings will not be 

initiated against Patterson.  

The Court also finds that initiating civil contempt proceedings against Locke based on his 

failure to pay the discovery sanctions and to comply with the Court’s discovery directives is 

inappropriate. Plaintiff argues that it would be inequitable to hold Locke liable for the payment of 

the discovery sanctions because they were awarded before he filed a notice of appearance in the 

case and thus were the result of conduct that is not attributable to him. The Court agrees with 

Plaintiff. Locke filed his Notice of Appearance (Doc. 252) on May 17, 2012, after Plaintiff’s 

counsel was sanctioned based on the Individual Defendants’ Motions to Compel, (see Doc. 122 at 

3 (awarding the Individual Defendants attorney’s fees and costs for bringing the Motions to 

Compel); see also Doc. 242 at 8 (quantifying the attorney’s fees and costs on May 10, 2012)), and 

after the Individual Defendants moved for sanctions based on Plaintiff’s failure to appear for her 

deposition, (see Doc. 142 at 3–6). Further, the Court awarded and affirmed the sanctions awards 
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pursuant to Federal Rule of Civil Procedure 37(a)(5)(A), 37(b)(2)(C), and 37(d)(3). (Doc. 242 at 

8; Doc. 284 at 7; Doc. 434 at 7). All of those subsections of Rule 37 require that the advising 

attorney be ordered to pay sanctions under certain circumstances. See Fed. R. Civ. P. 37(a)(5)(A); 

Fed. R. Civ. P. 37(b)(2)(C); Fed. R. Civ. P. 37(d)(3). Locke was not the advising attorney when 

the Individual Defendants filed the Motions to Compel and was not the advising attorney when 

Plaintiff failed to appear at her deposition. While Locke certainly could have communicated more 

effectively with opposing counsel regarding the payment of the discovery sanctions, the Court 

concludes that Locke was not required to pay the discovery sanctions imposed by the Court. 

 In addition to the payment of the sanctions, the Individual Defendants argue that Locke 

was equally responsible for ensuring that the Court’s discovery directives were adhered to. 

However, in its discretion, the Court declines to initiate contempt proceedings on this basis. As 

with Patterson, even if Locke was held in contempt, the Court would not be able to meaningfully 

sanction him. The Court’s discovery directives are moot, rendering a coercive sanction futile. And 

a sanction directing Locke to pay the attorney’s fees and costs awarded as discovery sanctions 

would be illogical given the Court’s previous determination that it is inappropriate to require Locke 

to pay those discovery sanctions. Accordingly, the Court declines to initiate contempt proceedings 

against Locke.  

The Court also declines to initiate civil contempt proceedings against Plaintiff. “[U]nder 

the Eleventh Circuit’s case law, the alleged contemnor may avoid a contempt finding by showing 

an inability to comply or a good faith effort to comply. S.E.C. v. Solow, 682 F. Supp. 2d 1312, 

1325 (S.D. Fla.) (citing Khimani, 892 F.2d at 1516), aff’d, 396 F. App’x 635 (11th Cir. 2010). 

Plaintiff’s counsel repeatedly argued, including at the September 27 hearing, that Plaintiff has no 

assets and has been unable to pay any type of monetary sanction. Because it seems likely that 
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Plaintiff would be able to avoid a finding of contempt based on her inability to pay, the Court 

declines to expend additional judicial resources and initiate civil contempt proceedings against her. 

Apart from the initiation of civil contempt proceedings, the Individual Defendants also 

request the imposition of additional sanctions. As discussed in more detail below, see supra 

Section II.D., the Court will be referring attorneys Patterson and Locke to the Florida Bar.  

2. Sanctions for Violating the CMSO  

In addition to the discovery sanctions, Defendants were previously awarded attorney’s fees 

and costs as sanctions for Plaintiff’s counsel’s violation of the CMSO, specifically Plaintiff’s 

counsel’s failure to facilitate the timely submission of the parties’ Joint Pretrial Statement. 

Defendants now ask the Court to quantify those fees and costs. Again, the Court will summarize 

the facts giving rise to the sanctions and then address the parties’ arguments. 

a. Background5 

The CMSO required the parties to meet in person on or before September 28, 2012, to 

exchange witness lists, exhibit lists, and to prepare the Joint Final Pretrial Statement, which was 

due by October 10, 2012. (Doc. 20 at 2). The attorneys met on September 28, 2012. (Defs.’ Mot. 

to Quantify Atty’s Fees, Doc. 484, at 2). However, Defendants contend that Plaintiff’s counsel 

failed to bring the required exhibits, exhibit lists, and witness lists and was not prepared to discuss 

the Pretrial Statement. (Id.). Defendants provided Plaintiff’s counsel with a draft of their proposed 

Pretrial Statement and jury instructions. (Id.). Several days later, Defendants again provided their 

proposed submissions to Plaintiff’s counsel, but Plaintiff’s counsel did not respond. (Id.). 

                                                 
5 In the Motion for Civil Contempt, the Individual Defendants cite to their previously filed 

Motion to Quantify Attorney Fees Related to Second Pretrial Statement (Doc. 484) and their 
Renewed Motion to Quantify Attorney’s Fees (Doc. 509) for the relevant background surrounding 
the Joint Final Pretrial Statement. (See Doc. 592 at 5). Accordingly, the Court has also relied upon 
these filings for the relevant factual background.  
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According to Defendants, Plaintiff’s counsel failed to provide any information for the Joint Pretrial 

Statement and also failed to respond to Defendants’ correspondence asking for Plaintiff’s input. 

(Id.). As a result, Defendants unilaterally filed a Pretrial Statement, jury instructions, verdict form, 

and proposed voir dire questions on the due date. (See Doc. Nos. 330–33). That evening, Plaintiff’s 

counsel unilaterally filed an Emergency Motion for an Extension of Time (“Emergency Motion,” 

Doc. 334), requesting additional time to prepare the Joint Pretrial Statement. On October 17, 2012, 

the Court held a telephonic hearing on Plaintiff’s Emergency Motion. (Mins., Doc. 357). The Court 

granted in part Plaintiff’s motion and ordered the attorneys to meet for a second pretrial meeting 

on October 22, 2012. (Id.). The Court further ordered the attorneys to file an Amended Joint 

Pretrial Statement on or before October 24, 2012. (Id.). Based on Plaintiff’s failure to comply with 

the CMSO, the Court awarded defense counsel attorney’s fees and costs incurred in attending the 

second attorney meeting and preparing the Amended Joint Pretrial Statement. (Doc. Nos. 357, 

359). However, to date, the Court has not quantified the fees owed to Defendants.   

Defendants allege that the dilatory conduct continued after the sanctions were imposed. 

For example, when the attorneys met for the second meeting on October 22, 2012, Defendants 

allege that Plaintiff’s counsel were still unprepared to make any contributions to the Pretrial 

Statement. (Doc. 484 at 3). Defendants again provided Plaintiff’s counsel with a proposed Pretrial 

Statement that was nearly complete as well as Defendants’ proposed witness lists, exhibit lists, 

jury instructions, verdict form, and voir dire questions, and the attorneys discussed what they could 

at the meeting. (Id.). Afterwards, defense counsel revised the jury instructions based on the 

discussions at the meeting. (Id. at 4). Plaintiff’s finally submitted their documents for the Pretrial 

Statement to Defendants the evening of October 23, 2012, which—according to Defendants—
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contained substantial edits to the draft of the Pretrial Statement that Defendants previously 

provided Plaintiff. (Id.).     

Defense counsel reviewed Plaintiff’s proposed documents, and the following evening—

October 24, 2012—defense counsel proposed edits to Plaintiff’s counsel. (Id.). Plaintiff’s counsel 

did not accept the edits and filed a Second Emergency Motion for Extension of Time to File Joint 

Pretrial Statement, Jury Instructions, and Verdict Form (“Second Emergency Motion,” Doc. 381), 

explaining that they did not receive Defendants’ suggested changes until late in the day on October 

24, 2012, and that they needed more time to review Defendants’ revisions, (id. at 3–4). In the 

Second Emergency Motion, Plaintiff not only requested a second, unspecified extension of time 

to prepare the Joint Pretrial Statement but also sought an order from the Court striking Defendants’ 

proposed submissions relating to the Joint Pretrial Statement and awarding attorney’s fees and 

costs incurred by Plaintiff’s counsel in bringing the motion. (Id. at 2–3). Additionally, Plaintiff 

filed the Second Emergency Motion without sufficiently complying with Local Rule 3.01(g). (See 

id.). Unaware that Plaintiff was going to file the Second Emergency Motion, defense counsel 

subsequently attempted to reach a compromise with Plaintiff’s counsel, proposing that if Plaintiff’s 

counsel would withdraw the motion, Defendants would agree to an extension of time. (Doc. 484 

at 4). Plaintiff’s counsel refused to withdraw the Second Emergency Motion, and as a result, 

Defendants filed a Response (Doc. 384). (Id. at 4–5).  

The Court granted Plaintiff’s Second Emergency Motion to the extent it requested an 

extension of time—giving the parties until November 5, 2012, to file an Amended Joint Pretrial 

Statement—but denied the motion in all other respects. (Oct. 31, 2012 Endorsed Order, Doc. 392). 

The Joint Pretrial Statement (Doc. 400) was finally submitted on November 5, 2012, nearly a 

month after the original due date.  
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b. The Parties’ Arguments   

i. The Individual Defendants 

In the Motion for Civil Contempt, the Individual Defendants seek an award of $6,269 

against Plaintiff and/or Locke6 based on 46.2 hours incurred in attending the second attorney 

meeting, responding to Plaintiff’s Second Emergency Motion, and preparing the necessary 

materials to file the Amended Joint Pretrial Statement. Plaintiff presents several arguments in 

opposition.  

First, Plaintiff’s counsel argues that the sanctions ordered by the Court at the October 17, 

2012 telephonic hearing were solely awarded against Plaintiff, not Plaintiff’s counsel. For support, 

Plaintiff’s counsel cites the Minutes from the hearing, which state that the “Court orders sanctions 

against Plaintiff . . . .” (Doc. 357). The Court does not find this argument persuasive. When Judge 

Honeywell ordered sanctions at the hearing, she stated, “I’m also going to award, as a sanction for 

[P]laintiff’s failure to comply with the requirements in the Case Management and Scheduling 

Order . . . , an award of attorneys’ fees and costs to defense counsel.” (Oct. 17, 2012 Tr., Doc. 408, 

at 27:7–11). This statement is ambiguous and fails to establish that the sanctions were imposed 

solely against Plaintiff.  

The sanctions were ordered based on the failure to provide necessary information to 

defense counsel to facilitate the timely submission of the Joint Pretrial Statement. This failure is 

undoubtedly attributable to Plaintiff’s counsel. Indeed, per the Court’s CMSO and Local Rule 

3.06(b), counsel is required to attend the in-person meeting so that the attorneys can exchange 

information and prepare the Joint Final Pretrial Statement. (See M.D. Fla. R. 3.06(b); Doc. 20 at 

                                                 
6 The Individual Defendants do not seek to collect the sanctions award from Patterson 

directly “due to the ambiguities in Mr. Patterson’s now-stricken bankruptcy schedules.” (Doc. 592 
at 6).  
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8). Further, it was Plaintiff’s counsel’s decision to unilaterally file a Second Emergency Motion 

on the day the Pretrial Statement was due, after one extension had already been granted, and their 

refusal to withdraw the Second Emergency Motion that caused Defendants to have to file a 

response. All of this could have been avoided had a Joint Pretrial Statement been timely submitted. 

Accordingly, the Court rejects Plaintiff’s counsel’s argument that sanctions related to the Pretrial 

Statement should solely be imposed against Plaintiff.  

Second, Plaintiff argues that Defendants have waived any argument they may have had for 

sanctions in relation to the Joint Pretrial Statement because Defendants failed to initiate an 

adversary proceeding in Patterson’s bankruptcy case. Plaintiff has not cited any analogous caselaw 

to support this theory; she only cites general legal standards relating to waiver. “Waiver requires 

the existence at the time of the alleged waiver . . . a right which may be waived, actual or 

constructive knowledge of that right, and the intention to relinquish that right.” Air Prod. & 

Chemicals, Inc. v. La. Land & Expl. Co., 867 F.2d 1376, 1379 (11th Cir. 1989). Waiver may be 

express or implied from conduct. Id. “For waiver to be implied for conduct, the acts, conduct or 

circumstances relied upon to show waiver must make out a clear case.” Id. “Moreover, waiver is 

an affirmative defense; the party asserting that another party has waived a right has the burden of 

proof.” Id. Assuming waiver could apply here, Plaintiff has failed to satisfy her burden. That 

Defendants failed to pursue a claim for sanctions in an adversary proceeding in Patterson’s 

bankruptcy does make out a clear case of waiver. Moreover, even if there were a waiver, it would 

only apply as to Patterson, and Defendants have already made clear they are not attempting to 

collect these sanctions from Patterson. Thus, the Court rejects Plaintiff’s argument that Defendants 

waived their right to the payment of sanctions related to the violation of the CMSO and the 

untimely submission of the Joint Pretrial Statement.  
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Third, Plaintiff argues that if Locke is sanctioned, the Court will be punishing him for 

conduct that is attributable to Patterson. Locke argues that it was Patterson who was supposed to 

bring the necessary materials to the first pretrial meeting; therefore, any sanctionable conduct is 

attributable to Patterson. Unfortunately for Locke, he was co-counsel with Patterson at the time 

that Patterson failed to bring the requisite documents to the first attorney meeting. He cannot 

disclaim liability by merely shifting the fault to Patterson. Moreover, the sanctions previously 

ordered were not solely based upon counsel’s failure to bring the necessary documents to the first 

attorney meeting. Rather, the facts alleged by the Individual Defendants—which Plaintiff has 

failed to rebut—demonstrate that the sanctions ordered were also based upon Plaintiff’s counsel’s 

inability to productively discuss the Pretrial Statement at the first attorney meeting due to a lack 

of preparation and their subsequent failure to provide any input regarding the Pretrial Statement 

prior to the original deadline—despite having been provided Defendants’ proposed submissions—

which ultimately caused Defendants to unilaterally file a Pretrial Statement in an attempt to comply 

with the Court’s deadlines.  

Moreover, even after the Court awarded sanctions, Plaintiff’s counsel’s dilatory tactics 

persisted. Plaintiff’s counsel continued to exhibit a lack of preparation, professionalism, and sense 

of urgency to comply with the court-ordered deadlines. According to the Individual Defendants, 

Plaintiff’s counsel were, yet again, unprepared to have any meaningful discussions regarding the 

Joint Pretrial Statement when they attended the second attorney meeting and, ultimately, sought a 

second extension of time without input from the Individual Defendants. All of this conduct cannot 

solely be pinned to Patterson without further explanation. As co-counsel, Locke was equally 

obligated to assist opposing counsel in preparing the Joint Pretrial Statement. Locke’s argument 

Case 6:11-cv-00970-CEM-GJK   Document 612   Filed 01/12/18   Page 15 of 42 PageID 15096

A. 90



Page 16 of 42 
 

that he is free from liability solely because it was Patterson who failed to bring the requisite 

documents to the first attorney meeting is not well-taken.7 

Finally, Plaintiff contends that the amount of attorney’s fees sought by the Individual 

Defendants—$6,269—is excessive. Both parties appear to rely on the lodestar method to 

determine the amount of attorney’s fees owed. Under that method, the lodestar fee is calculated by 

multiplying the reasonable hourly rates of counsel by the number of hours expended on the 

litigation. Gray v. Bostic, 625 F.3d 692, 714 (11th Cir. 2010) (Carnes, J., concurring). The 

Individual Defendants assert that the $6,269 requested represents 46.2 hours of work incurred in 

attending the second attorney meeting, responding to Plaintiff’s Second Emergency Motion, and 

preparing the materials necessary to finally submit the Amended Joint Pretrial Statement. The 

Individual Defendants have submitted their counsel’s time entries, (Indiv. Defs.’ Time Entries, 

Doc. 509-1, at 8–12), which document 6.8 hours of paralegal time at the rate of $75 per hour, 17.4 

hours of associate time at the rate of $135 per hour, and 22 hours of partner time at $155 per hour. 

The Individual Defendants and Plaintiff state that the hourly rates are reasonable, and this Court 

agrees.  

Plaintiff, however, argues that the number of hours claimed is unreasonable. Specifically, 

Plaintiff argues that the Individual Defendants billed excess time for the review and preparation of 

                                                 
7 Plaintiff alternatively argues that if Locke is ordered to pay sanctions, his sanctions should 

not exceed $500 because 1) Plaintiff is unable to pay the sanctions, 2) any sanctions imposed 
against Patterson were discharged in his bankruptcy, and 3) the Court would essentially be 
punishing Locke for Patterson’s conduct. However, this Court finds that 1) Plaintiff’s inability to 
pay is irrelevant since, as the Court discussed above, the sanctions are solely imposed against 
Plaintiff’s counsel, 2) it is appropriate to impose the entire sanctions award against Plaintiff’s 
counsel jointly and severally, notwithstanding the fact that the Individual Defendants have 
conceded that any sanctions imposed against Patterson were discharged in his bankruptcy 
proceedings, and 3) for the reasons discussed above, the conduct warranting sanctions is not solely 
attributable to Patterson. 
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e-mails, engaged in “unit billing,”8 billed for work that was duplicative, billed for work based on 

time entries that were insufficient or vague, and improperly billed for travel time. (Aff. of Scott 

Ward Dutton, Doc. 594-2, at 3–6; see also Spreadsheet, Doc. 594-3).  

The Court has conducted a line-by-line review of counsel for the Individual Defendants’ 

time entries and Plaintiff’s objections thereto (Doc. Nos. 594-2, 594-3) and determined that the 

46.2 hours of worked performed by two attorneys and a paralegal is reasonable. The Court will 

not regurgitate the tedious analysis here. Instead, the Court will briefly discuss Plaintiff’s main 

objections.  

The majority of Plaintiff’s objections assert that defense counsel billed excessive time for 

the receipt and review of e-mails. Accordingly, Plaintiff asks the Court to reduce nearly all of the 

time entries related to receiving and reviewing an e-mail from .10 hours to .05 hours. The Court 

concedes that it is unable to determine precisely how much time defense counsel spent reviewing 

e-mails. This determination is affected by a number of unknown variables, including the subject 

matter of each e-mail and the number of individuals contributing to the conversation. Nevertheless, 

in its discretion, the Court rejects Plaintiff’s request to reduce defense counsel’s time entries 

relating to the receipt and review of e-mails as the Court finds that the .10 hour time entries are 

reasonable. For many other entries Plaintiff’s expert similarly argues that the amount of time spent 

was excessive or unreasonable for the task completed. But a thorough review of the time entries 

suggests otherwise.  

In conclusion, the fees requested by the Individual Defendants are reasonable. This is true 

under the lodestar approach and is certainly true under a general reasonable standard based on the 

                                                 
8 According to Plaintiff’s fee expert, “unit billing is a practice where the attorney bills a 

predetermined number of minutes for a given task.” (Doc. 594-2 at 4 (quoting Browne v. Costales, 
579 So. 2d 161, 162 (Fla. 3d DCA 1991))).  
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Court’s own discretion and expertise. See McDonald v. Cooper Tire & Rubber Co., No. 

801CV1306T27TGW, 2005 WL 3372855, at *2 n.3 (M.D. Fla. Dec. 12, 2005) (“As the Eleventh 

Circuit has not required a Lodestar analysis when an award of attorney’s fees is ordered as a 

sanction, this Court has based its award of attorney’s fees on a reasonableness standard and its own 

discretion and expertise.”), aff’d, 186 F. App’x 930 (11th Cir. 2006). Therefore, Locke will be 

ordered to pay sanctions in the form of attorney’s fees to the Individual Defendants in the amount 

of $6,269.  

ii. The City  

In the City’s Renewed Motion to Quantify Attorney’s Fees, it asks the Court to award 

$3,004.50 in attorney’s fees and costs to the City based on Plaintiff’s failure to comply with the 

CMSO. In support of its request, the City has submitted its attorneys’ time entries. (See generally 

Invoice, Doc. 463-2). The City asks to be compensated for a total of 19.5 hours of work—18.6 

hours of work performed by attorney Bonner at $155 per hour and .9 hours of work performed by 

attorney Lane at $135 per hour. Plaintiff submitted an Amended Response to the City’s Request 

for Sanctions (“Amended Response,” Doc. 529), objecting to the City’s request. 

Again, both parties appear to calculate the amount of fees owed based on the lodestar 

approach. Additionally, both parties state that the hourly rates sought are reasonable, and this Court 

agrees. However, Plaintiff argues that the 19.5 hours claimed is unreasonable. Plaintiff argues that 

the hours the City claims should be reduced because defense counsel thwarted the timely filing of 

the Pretrial Statement on October 24, 2017, by e-mailing to Plaintiff’s counsel—at the last minute 

and without any warning—various edits, including the addition of new information that had not 

previously been discussed between the parties. After reviewing the record and the relevant motions 

pertaining to this matter, the Court finds that Plaintiff’s argument is without merit. The record is 
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devoid of any indication that counsel for Defendants interfered with or delayed the submission of 

the Joint Pretrial Statement. Instead, the record indicates that Plaintiff’s counsel engaged in 

conduct that unnecessarily prolonged the submission of the Joint Pretrial Statement.  

While Defendants proposed edits to Plaintiff’s counsel the evening that the Pretrial 

Statement was due, Defendants did not receive any proposed submissions from Plaintiff until the 

evening prior—October 23, 2012. And the second attorney meeting was the day before that. After 

missing the original deadline for the submission of the Joint Pretrial Statement, the parties were 

granted only a brief extension of time and required to work within the narrow time frame 

prescribed by the Court. Thus, the last-minute nature of the drafting and correspondence between 

the parties was somewhat inevitable and cannot be attributed to the City and their purported undue 

delay. And even if the City sent various changes to Plaintiff’s counsel on the evening of October 

24, 2012, it does not follow that Plaintiff’s counsel was justified in filing the Second Emergency 

Motion without conferring with defense counsel, in violation of Local Rule 3.01(g). Accordingly, 

the City will not be faulted for sending revisions to Plaintiff’s counsel the evening prior to the 

deadline, especially when this entire scenario could have been avoided had Plaintiff’s counsel 

facilitated the timely submission of the Joint Pretrial Statement. The Court therefore rejects 

Plaintiff’s counsel’s argument that the number of hours claimed by the City should be reduced 

because the City prevented the Joint Pretrial Statement from being submitted by the first amended 

deadline. 

Additionally, Plaintiff contends that the 19.5 hours should be reduced because Plaintiff’s 

counsel provided certain documents and information to defense counsel, such as an amended 

exhibit list, jury instructions, a portion of Plaintiff’s statement of the case, information about their 

expert witnesses, and a verdict form. (See Doc. 529 at 3–4). This argument is equally unavailing. 
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Plaintiff’s counsel is not entitled to a reduction in the number of hours claimed by the City’s 

attorneys simply because they participated in the litigation. The abovementioned items that 

Plaintiff’s counsel provided to Defendants are standard materials that counsel are required to share 

with opposing counsel in preparation for trial. While Plaintiff’s counsel may wish to be 

commended for contributing to the trial preparations, Plaintiff’s counsel was not only expected, 

but required, to make these efforts. The CMSO provides that it is the “primary responsibility” of 

Plaintiff’s counsel “to coordinate compliance with the sections of [the CMSO] that require a 

meeting of lead trial counsel . . . and the filing of a Joint Final Pretrial Statement and related 

material.” (Doc. 20 at 10). Accordingly, that Plaintiff’s counsel attended the second attorney 

meeting and provided defense counsel with various documents does not persuade this Court to 

reduce the 19.5 hours billed by the City’s attorneys.  

Finally, with her Amended Response, Plaintiff submitted an Affidavit from her fee expert 

(Doc. 529-1). Plaintiff’s fee expert raises similar objections as those previously discussed with 

regard to the Individual Defendants’ request for attorney’s fees relating to the preparation of the 

Joint Pretrial Statement. That is, Plaintiff’s expert avers that the 19.5 hours claimed by the City is 

excessive and that the City improperly engaged in “unit billing” and charged an excessive or 

unreasonable amount of time for the review and preparation of e-mails. (Id. at 3–4). Again, the 

Court has conducted a line-by-line review of the City’s time entries and Plaintiff’s objections 

thereto (Doc. 529-2). For the reasons discussed above, the Court overrules Plaintiff’s objections 

to the time entries submitted by the City and concludes that the hours expended by the City were 

reasonable. Locke will be ordered to pay attorney’s fees to the City in the amount of $3,004.50.9 

                                                 
9 It appears that the City seeks payment from Plaintiff’s counsel. (See Doc. 501 at 6 (“The 

additional efforts related to the preparation of the Joint Pretrial Statement were solely due to the 
actions of counsel for the Plaintiff.”) (emphasis added)). However, the City does not specify 
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B. Sanctions Pursuant to Rule 11 and 28 U.S.C. § 1927 

The following motions seek sanctions pursuant to Rule 11 and 28 U.S.C. § 1927: 

Defendant Kennedy’s Motion for Sanctions; Defendants Leverich, Owens, Williams, and 

Herbener’s Motion for Sanctions; and Defendant City of Rockledge’s Amended Motion for 

Attorney’s Fees. The Court will first address Defendants’ request for sanctions pursuant to Rule 

11 and then will address their request for sanctions pursuant to § 1927.  

1. Rule 11  

a. Legal Standard 

As relevant, Federal Rule of Civil Procedure 11(b) provides that, by filing a motion or 

pleading, an attorney certifies that to the best of his or her “knowledge, information, and belief, 

formed after an inquiry reasonable under the circumstances”:  

(1) it is not being presented for any improper purpose, such as to harass, 
cause unnecessary delay, or needlessly increase the cost of litigation;  
 
(2) the claims, defenses, and other legal contentions are warranted by 
existing law or by a nonfrivolous argument for extending, modifying, or 
reversing existing law or for establishing new law;  
 
(3) the factual contentions have evidentiary support or, if specifically so 
identified, will likely have evidentiary support after a reasonable 
opportunity for further investigation or discovery; and 
 
(4) the denials of factual contentions are warranted on the evidence or, if 
specifically so identified, are reasonably based on belief or a lack of 
information. 

 
Rule 11(b)(2) and (b)(3) go to whether a claim is legally or factually frivolous. See Thompson v. 

RelationServe Media, Inc., 610 F.3d 628, 664 (11th Cir. 2010). “[A] litigant’s obligations with 

                                                 
whether it wishes to collect its attorney’s fees from Patterson or Locke. Because the City appears 
to agree that the sanctions previously awarded against Patterson were discharged in his bankruptcy 
proceedings, the Court will not impose these sanctions against Patterson.   
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respect to the contents” of pleadings or motions “are not measured solely as of the time they are 

filed with or submitted to the court, but include reaffirming to the court and advocating positions 

contained in those pleadings and motions after learning that they cease to have any merit.” Turner 

v. Sungard Bus. Sys., Inc., 91 F.3d 1418, 1422 (11th Cir. 1996) (quoting Fed. R. Civ. P. 11(b), (c) 

advisory committee’s note to 1993 amend.). 

In the Eleventh Circuit, a Rule 11 challenge as to frivolity requires a two-prong inquiry—

“whether the legal claims or factual contentions are objectively frivolous, and, if so, whether a 

reasonably competent attorney should have known they were frivolous.” Thompson, 610 F.3d at 

665. Under the first step, “[a] factual claim is frivolous if no reasonably competent attorney could 

conclude that it has a reasonable evidentiary basis.” Id. Under the second step, the question is 

“whether the attorney should have known they were frivolous” or, stated differently, whether “a 

reasonable investigation would have revealed the error to a reasonably competent attorney.” Id. 

“Both inquiries measure attorney conduct under an objective reasonably competent attorney 

standard.” Id. 

Rule 11(c) permits sanctions for any violation of Rule 11(b). “The purpose of Rule 11 

sanctions is to reduce frivolous claims, defenses, or motions, and to deter costly meritless 

maneuvers.” Kaplan v. DaimlerChrysler, A.G., 331 F.3d 1251, 1255 (11th Cir. 2003) (quotation 

omitted). Appropriate sanctions “must be limited to what suffices to deter repetition of the conduct 

or comparable conduct by others similarly situated.” Fed. R. Civ. P. 11(c)(4). The sanctions may 

include “nonmonetary directives” or “an order to pay a penalty into court.” Id. In determining the  

amount of a monetary sanction, “the district court must consider the ability to pay of the party 

subject to sanctions.” Bullard v. Downs, 161 F. App’x 886, 887 (11th Cir. 2006) (per curiam) 
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(citing Byrne v. Nezhat, 261 F.3d 1075, 1098 n.53 (11th Cir. 2001), abrogated on other grounds 

by Bridge v. Phx. Bond & Indem. Co., 553 U.S. 639, 661 (2008)). 

b. The Parties’ Arguments  

 Defendant Kennedy and Defendants Leverich, Owens, Williams, and Herbener argue that 

Rule 11 sanctions should be imposed because Plaintiff’s allegations were frivolous. These 

Defendants aver that based on the numerous eyewitnesses’ testimony, the state attorney’s review 

of the Florida Department of Law Enforcement (“FDLE”) investigation, the FDLE investigator’s 

opinion, and Plaintiff’s own expert, there was no factual or legal support for Plaintiff’s claims and 

that a reasonable attorney would have known that the Individual Defendants were entitled to 

qualified immunity. Similarly, the City argues that Plaintiff should be sanctioned for maintaining 

claims that lacked factual and legal support. The City argues that the claims brought against the 

City were clearly barred by sovereign immunity, and therefore Plaintiff had a duty to discontinue 

the prosecution of her case against the City.  

 Defendants have not persuaded the Court that Plaintiff’s claims were legally or factually 

frivolous or that a reasonable attorney would have known they were frivolous. Plaintiff’s claims 

were not completely devoid of factual support. Additionally, Plaintiff’s claims were not wholly 

unsupported under existing law so as to rise to the level of being frivolous. Plaintiff’s claims 

included a constitutional claim for excessive force, which gave rise to the Individual Defendants’ 

qualified immunity defense, as well as claims for wrongful death against the City, one of which 

alleged municipal liability under a negligent training theory. These types of claims and defenses 

often present “close calls” to the Court and require the application of multi-pronged tests, 

engagement in factually-intensive inquiries, and examination of Eleventh Circuit constitutional 

case law. For example, Plaintiff’s excessive force claim hinged on what was reasonable under the 

Case 6:11-cv-00970-CEM-GJK   Document 612   Filed 01/12/18   Page 23 of 42 PageID 15104

A. 98



Page 24 of 42 
 

circumstances—an admittedly grey area of the law. Cf. Morton v. Kirkwood, 707 F.3d 1276, 1281 

(11th Cir. 2013) (noting that a claim for excessive force requires the court to “slosh [its] way 

through the factbound morass of reasonableness” (quotation omitted)). Notably, the Individual 

Defendants filed a motion for sanctions with the Eleventh Circuit, arguing that Plaintiff’s second 

appeal—which challenged the district court’s finding on summary judgment that Officers 

Kennedy, Herbener, Williams, Owens, Gomez, Hewatt, and Leverich were entitled to qualified 

immunity and that the City was entitled to sovereign immunity—was patently frivolous because 

“[i]t lack[ed] any basis in law and [was] based upon a grossly misrepresented statement of facts.” 

Bussey-Morice v. Kennedy, Appeal No. 15-10537, Oct. 23, 2015 Individual Officers’ Mot. for 

Sanctions for Frivolous Appeal at 4. In ruling on Plaintiff’s second appeal, the Eleventh Circuit 

Court of Appeals concluded that Plaintiff’s second appeal was not frivolous. (Doc. 586 at 16 n.16 

(“[W]e do not find Bussey-Morice’s appeal to be frivolous or sanctions to otherwise be 

appropriate.”)). If it was not frivolous for Plaintiff to appeal her claims, then it certainly was not 

frivolous for her to bring them in the first place. Accordingly, this Court does not find that 

Plaintiff’s claims were frivolous. To the extent Defendants’ motions seek Rule 11 sanctions based 

on Plaintiff’s purportedly frivolous claims, they will be denied.  

2. 28 U.S.C. § 1927  

a. Legal Standard  

Title 28 of the United States Code § 1927 provides that “[a]ny attorney or other person 

admitted to conduct cases in any court of the United States or any Territory thereof who so 

multiplies the proceedings in any case unreasonably and vexatiously may be required by the court 

to satisfy personally the excess costs, expenses, and attorneys’ fees reasonably incurred because 

of such conduct.” “To justify an award of sanctions a court must find that three predicates apply: 
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(1) an attorney must engage in unreasonable and vexatious conduct; (2) this conduct must multiply 

the proceedings; and (3) the amount of the sanction cannot exceed the costs occasioned by the 

objectionable conduct.” Traffic Sports USA, Inc. v. Federacion Nacional Autonoma De Futbol De 

Honduras, No. 08-20228-CIV, 2008 WL 4792196, at *4 (S.D. Fla. Oct. 31, 2008) (citing Peterson 

v. BMI Refractories, 124 F.3d 1386, 1396 (11th Cir. 1997)). 

“[A]n attorney multiplies proceedings unreasonably and vexatiously within the meaning of 

the statute only when the attorney’s conduct is so egregious that it is tantamount to bad faith.” 

Amlong & Amlong, P.A. v. Denny’s, Inc., 500 F.3d 1230, 1239 (11th Cir. 2007) (quotation 

omitted). “For an attorney’s conduct to be classified as egregious, the attorney must knowingly or 

recklessly pursue a frivolous claim. Negligent conduct alone will not support a finding of bad faith 

under § 1927, and for sanctions to be appropriate something more than a lack of merit is required.” 

Traffic Sports USA, Inc., 2008 WL 4792196, at *4 (citing Hudson v. Int’l Comput. Negotiations, 

Inc., 499 F.3d 1252, 1262 (11th Cir. 2007)). “[F]or purposes of § 1927, bad faith turns not on the 

attorney’s subjective intent, but on the attorney’s objective conduct.” Amlong & Amlong, P.A., 500 

F.3d at 1239. “What is crucial is whether, regardless of the attorney’s subjective intentions, the 

conduct was unreasonable and vexatious when measured against an objective standard.” Hudson, 

499 F.3d at 1262. 

b. The Parties’ Arguments  

All Defendants present similar arguments for the imposition of sanctions pursuant to 28 

U.S.C. § 1927. To advance their argument, the Individual Defendants provide a lengthy list of 

examples of Plaintiff’s allegedly vexatious conduct and argue that Plaintiff’s unreasonable 

behavior throughout this case unnecessarily multiplied the proceedings. In particular, the 

Individual Defendants allege the following: (1) Plaintiff’s counsel routinely included superfluous 
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and offensive arguments in their motions, which significantly delayed the proceedings, (see, e.g., 

Nov. 14, 2012 Tr., Doc. 423, at 26:22–27:8, 27:24–28:1); (2) Plaintiff’s counsel made it 

unnecessarily difficult for defense counsel to retrieve privileged information that defense counsel 

inadvertently disclosed to Plaintiff’s counsel, (see generally Doc. Nos. 44, 45, 48, 53, 58, 80, 82, 

84); (3) defense counsel had to file numerous motions to compel to ensure Plaintiff’s compliance 

with discovery and pretrial obligations,10 (see generally Doc. Nos. 73, 97, 100, 115), which 

resulted in numerous hearings and court orders, (see Doc. Nos. 82, 121, 122, 153, 180, 357, 359, 

368, 434), and—as previously discussed—despite clear dictates from the Court, Plaintiff’s counsel 

never complied with the resulting court orders; (4) Plaintiff’s continued failure to comply with the 

Court’s orders caused Defendants to make additional efforts to obtain compliance, (see Doc. Nos. 

142, 468); (5) Defendants had to make significant efforts to compel Plaintiff to attend her 

deposition, (see Doc. Nos. 123, 125); and (6) Plaintiff’s failure to appear at her deposition caused 

defense counsel to file additional motions and requests for sanctions, necessitating additional 

rulings from the Court, (see Doc. Nos. 141, 283, 284). The City similarly argues, though in more 

general terms, that Plaintiff’s counsel’s vexatious conduct inordinately multiplied the proceedings. 

The Court agrees with Defendants that Plaintiff’s counsel acted vexatiously, which caused the 

proceedings to be multiplied.  

The record also indicates that Plaintiff and Plaintiff’s counsel continuously made 

unfounded, inflammatory, and disrespectful accusations against nearly everyone involved in this 

litigation. For example, Plaintiff and Plaintiff’s counsel refused to attend Plaintiff’s videotaped 

                                                 
10 As discussed above, Plaintiff’s counsel also failed to comply with the Court’s CMSO 

and demonstrated a repeated failure to meet court-imposed deadlines, resulting in Plaintiff’s 
counsel unilaterally filing two separate “emergency” requests for an extension of time to file the 
Joint Pretrial Statement.  
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deposition at one of the defense attorney’s offices due to an alleged racially-motivated conspiracy 

by Defendants and defense counsel to arrest or harm Plaintiff and her attorneys. (See Doc. Nos. 

123, 125-2, 125-3). Yet another example is Plaintiff’s implicit, yet clear, insinuation that the 

United States Magistrate Judge presiding over this case is a racist simply because he ruled 

in Defendants’ favor on certain motions. (Doc. 287 at 5–6; Doc. 423 at 26:22–27:3; see also 

Pl.’s Resp. to Defs.’ Second Mot. to Enforce Court Orders, Doc. 479, at 2 n.1). Shockingly, 

Plaintiff’s counsel’s unfounded accusations and blatant disrespect for the Court seem to be a 

theme. (See, e.g., Appellant’s Resp. Vehemently Opposing Appellee’s Mot. for Sanctions, Doc. 

592-1, at 6 n.4 (“Bussey-Morice’s counsel’s ability to pursue her claims has been in some way 

undermined, primarily because of the recent intimidation from the District Court, knowing the 

inherent power of the Court to stifle, cripple and/or destroy an attorney or his/her practice with the 

stroke of a pen.”); id. (stating that Plaintiff’s counsel experienced “[u]nfair treatment, intimidation 

and possible reprisal in the forum”); Pl.’s Brief Regarding Whether Case Should Be Stayed 

Pending Appeal, Doc. 570, at 1 n.1 (insinuating that the Eleventh Circuit is biased and stating that 

it was not a surprise that it ruled in the officers’ favor)).  

Plaintiff’s counsel also included other inappropriate comments and arguments within their 

motions, such as continuous references to the Individual Defendants as the “Brutality Officers,” 

(see, e.g., Doc. Nos. 479, 486, 487), even after the Individual Defendants filed a Motion in Limine 

(Doc. 339), requesting that Plaintiff’s counsel cease referring to the Defendant Officers with such 

demeaning terms. This unprofessional—and frankly abhorrent—behavior was recognized and 

admonished by the district judge on more than one occasion. (See Doc. 408 at 23:1–2, 23:12–15 

(warning the parties that they would be required to act professionally and refer to people by their 

names), 23:16–20; Doc. 423 at 26:25–27:14, 27:22–28:1, 28:7–12, 30:14–31:8). This type of 
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behavior multiplied the issues that the Court was required to resolve before reaching the merits of 

the case, utilizing limited judicial resources.   

 Notably, Plaintiff has not addressed § 1927 sanctions in its relevant Responses (Doc. Nos. 

542, 547). While there very well may be other instances in the record that demonstrate Plaintiff’s 

counsel’s vexatious conduct, this Court concludes that the numerous instances discussed above are 

sufficient to demonstrate that Plaintiff’s behavior is not the result of negligence. Rather, the 

frequency with which Plaintiff’s counsel acted unreasonably and the nature of their actions gravely 

concern the Court and convince the Court that Plaintiff’s conduct is akin to bad faith. An 

objectively reasonable attorney—and, thankfully, the vast majority of attorneys that appear before 

this Court—would not have acted as Plaintiff’s counsel have in litigating this case. Defendants 

Kennedy, Leverich, Owens, Williams, and Herbener have sufficiently demonstrated that Plaintiff’s 

counsel has litigated this case in an unreasonable and vexatious manner. And the record 

undoubtedly reflects that Plaintiff’s conduct multiplied the proceedings. Thus, the first two prongs 

of the § 1927 inquiry have been satisfied.  

However, for sanctions under § 1927 to be proper, “the amount of the sanction cannot 

exceed the costs occasioned by the objectionable conduct.” Traffic Sports USA, Inc, 2008 WL 

4792196, at *4. Accordingly, “the dollar amount of the sanction must bear a financial nexus to the 

excess proceedings, i.e., the sanction may not exceed the ‘costs, expenses, and attorneys’ fees 

reasonably incurred because of such conduct.’” White v. Verizon Fla. LLC, No. 8:09-cv-1533-T-

23TBM, 2011 WL 806713, at *4 (M.D. Fla. Feb. 10, 2011) (quoting Amlong & Amlong, 500 F.3d 

at 1239), report and recommendation adopted sub nom., Lochin v. Verizon Fla. LLC, No. 8:09-

cv-1535-T-23TBM, 2011 WL 806607 (M.D. Fla. Mar. 2, 2011). Defendants Kennedy, Leverich, 

Owens, Williams, and Herbener have not requested a particular amount for § 1927 sanctions. 

Case 6:11-cv-00970-CEM-GJK   Document 612   Filed 01/12/18   Page 28 of 42 PageID 15109

A. 103



Page 29 of 42 
 

Rather, they have indicated in their motions that “[s]hould the Court award sanctions as requested 

in this Motion, the Defendants will submit appropriate affidavits and records demonstrating the 

amount of such expenses to be assessed in accordance with the Court’s ruling.” (Doc. 511 at 19 

n.5; Doc. 512 at 19 n.7). Defendants Kennedy, Leverich, Owens, Williams, and Herbener will 

therefore be directed to file motions to quantify so that the Court can determine the amount of 

sanctions to award pursuant to § 1927.  

The Court is also unable to assess the amount of sanctions that the City is entitled to 

pursuant to § 1927. Although the City, filed affidavits, exhibits, and time entries in support of its 

request for sanctions, (see Doc. Nos. 597-1, 597-2, 597-3, 598-1, 598-2, 598-3), those documents 

indicate that the City seeks to recover all of the attorney’s fees incurred in working on this case. 

Because the Court has concluded that Plaintiff’s claim was not entirely baseless, it rejects the 

City’s request to recover all of its attorney’s fees. Like Defendants Kennedy, Leverich, Owens, 

Williams, and Herbener, the Court will allow the City to file a motion to quantify so that the Court 

may assess an appropriate sanctions award pursuant to § 1927. The City’s motion to quantify 

should relate to particular conduct by Plaintiff’s counsel that created an inordinate multiplication 

of proceedings.11 

C. Sanctions Based on Plaintiff’s Amended Motion to Vacate Judgment  

                                                 
11 In submitting their motions to quantify, Defendants are reminded that in order for fees 

to be awarded under § 1927, Defendants must establish a causal link between the misconduct and 
the fees sought as sanctions. See Goodyear Tire & Rubber Co. v. Haeger, 137 S. Ct. 1178, 1186 
& n.5 (2017). Additionally, this Court has already ordered Plaintiff’s counsel to pay sanctions in 
the form of attorney’s fees for various reasons, including Plaintiff’s counsel’s failure to comply 
with certain discovery orders and pretrial obligations and for Plaintiff’s failure to attend her own 
deposition. Accordingly, any motions to quantify filed by Defendants shall be limited to conduct 
that has not already resulted in sanctions against Plaintiff’s counsel.  
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The final set of motions seek sanctions based on the filing of Plaintiff’s allegedly frivolous 

Motion to Vacate Judgment (Doc. 524). These motions include the City’s Motion for Sanctions 

and the Individual Defendants’ Motion for Rule 11 Sanctions.  

1. Background  

The procedural facts surrounding Plaintiff’s Amended Motion to Vacate were summarized 

in this Court’s May 13, 2015 Order (Doc. 567) denying Plaintiff’s Amended Motion to Vacate and 

are as follows:12 On July 2, 2012, the City Defendant moved for summary judgment on the battery 

and negligent training claims, (Doc. 292), and the Individual Defendants moved for summary 

judgment on the excessive-force claims, (Doc. Nos. 293, 295–300). United States District Judge 

Charlene E. Honeywell granted the City Defendant’s motion. (Jan. 7, 2013 Order, Doc. 455, at 9). 

Regarding the Individual Defendants, Judge Honeywell granted summary judgment as to 

Defendants Leverich, Herberner, Owens, Williams, and Kennedy, and denied summary judgment 

as to Defendants Gomez and Hewatt. (Feb. 8, 2013 Order, Doc. 476, at 21–22). Defendants Gomez 

and Hewatt filed an interlocutory appeal. (See Feb. 26, 2013 Notice of Appeal, Doc. 483). On 

October 1, 2014, the Eleventh Circuit issued its Opinion, reversing Judge Honeywell’s denial of 

summary judgment as to Defendants Gomez and Hewatt. Bussey-Morice v. Gomez, 587 F. App’x 

621, 631 (11th Cir. 2014) (per curiam); (see also 11th Cir. Op., Doc. 499, at 24). The mandate 

issued on December 30, 2014. (Doc. 502). As a result, Judge Honeywell ordered that judgment be 

entered in favor of all Defendants and against Plaintiff, (Jan. 8, 2015 Order, Doc. 503, at 1–2), and 

the corresponding Judgment was entered on January 8, 2015, (Jan. 8, 2015 J., Doc. 504). Notably, 

the January 8, 2015 Judgment reflects Judge Honeywell’s grant of summary judgment in favor of 

                                                 
12 This factual background is taken verbatim form this Court’s May 13, 2015 Order (Doc. 

567 at 7–8) and formatted to be a part of this Order for readability.  
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Defendants Leverich, Herberner, Owens, Williams, Kennedy, and the City Defendant, as well as 

the Eleventh Circuit-mandated summary judgment in favor of Defendants Gomez and Hewatt. 

Plaintiff filed a Motion to Vacate the January 8, 2015 Judgment (Doc. 517) and subsequently filed 

the Amended Motion to Vacate.  

In Plaintiff’s Amended Motion to Vacate, she argued that the January 8, 2015 Judgment 

should be vacated pursuant to Federal Rule of Civil Procedure 60(b)(2), which permits a court to 

vacate a judgment pursuant to newly discovered evidence.13 In arguing that the judgment should 

be vacated based on newly discovered evidence, Plaintiff relied upon the affidavit of Frank 

Valpetti (“Volpetti Affidavit,” Doc. 524-4), a security guard at Wuesthoff Hospital who was 

present the night of Bussey’s death.14 The City argued that the Amended Motion to Vacate should 

be denied because it failed every prong of the 60(b)(2) test. Similarly, the Individual Defendants 

argued that the Volpetti Affidavit failed to satisfy the majority of the requirements of Rule 

60(b)(2). The Court found that Plaintiff failed to satisfy four of the five Rule 60(b)(2) prerequisites 

                                                 
13 Under Federal Rule of Civil Procedure 60(b)(2), a party may move to vacate “a final 

judgment, order, or proceeding” based on “newly discovered evidence.” In the Eleventh Circuit, 
to obtain such relief based on newly discovered evidence, the movant must establish: “(1) the new 
evidence was discovered after the judgment was entered, (2) [the movant] had exercised due 
diligence in discovering that evidence, (3) the evidence was not merely cumulative or impeaching, 
(4) the evidence was material, and (5) the evidence was likely to produce a different result.” 
Wortley v. Chrispus Venture Capital, LLC (In re Global Energies, LLC), 763 F.3d 1341, 1347 
(11th Cir. 2014) (per curiam) (citing Waddell v. Hendry Cty. Sheriff’s Office, 329 F.3d 1300, 1309 
(11th Cir. 2003)).  

14 This particular individual was referred to throughout the case as Frank Valpetti until 
Plaintiff’s counsel referred to him as Frank Volpetti in filing the Amended Motion to Vacate. (See 
Doc. 567 at 9). That Frank Valpetti and Frank Volpetti are the same person has never been 
disputed. In its previous Order, the Court elected to refer to that individual as “Valpetti,” which 
was consistent with the prior evidence and proceedings, (id.), and the Court continues to do so 
here. As in its previous Order, the Court refers to the actual affidavit as the “Volpetti Affidavit.” 
(See id.).  
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and denied Plaintiff’s Amended Motion to Vacate.15 (See Doc. 567 at 11). Prior to this Court’s 

ruling on the Amended Motion to Vacate, the City and the Individual Defendants filed their 

respective motions for sanctions, which are now before the Court. 

2. The Parties’ Arguments  

The City asks that Plaintiff and Plaintiff’s counsel be required to pay attorney’s fees, costs, 

and expenses incurred by the City in responding to the Amended Motion to Vacate Judgment. 

More specifically, the City seeks sanctions pursuant to Federal Rule of Civil Procedure 11 and 28 

U.S.C. § 1927. Similarly, the Individual Defendants request that sanctions be imposed under Rule 

11. Having addressed the relevant legal standards above,16 the Court will first address the parties’ 

Rule 11 arguments.  

Defendants present similar arguments for the imposition of sanctions pursuant to Rule 11. 

They argue that sanctions are warranted because Plaintiff’s Amended Motion to Vacate had no 

legal or factual basis. Defendants contend that the Volpetti Affidavit (1) is not newly discovered 

evidence, (2) is merely cumulative or impeaching, (3) is not material, and (4) would not have 

resulted in a different outcome. Plaintiff opposes each of these contentions. The majority of 

Plaintiff’s Response to the City’s Motion for Sanctions and Response to the Individual Defendants’ 

Motion for Sanctions merely reiterates the same arguments that Plaintiff presented in arguing the 

Amended Motion to Vacate Judgment. (Compare Doc. 524 at 8–13, with Doc. 558 at 7–12, and 

Doc. 566 at 7–11). The Court previously addressed Plaintiff’s Rule 60(b)(2) challenge and decided 

that Plaintiff’s arguments were meritless in denying Plaintiff’s Amended Motion to Vacate. The 

                                                 
15 The Court questioned whether the Volpetti Affidavit satisfied the first element—that is, 

whether the Volpetti Affidavit qualified as newly discovered evidence—but ultimately did not 
make that determination. (See Doc. 567 at 11). 

16 See supra section II.B.1.a., II.B.2.a. 
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relevant question now, for purposes of determining whether Rule 11 sanctions should be imposed, 

is (1) whether the legal claims or factual contentions asserted in Plaintiff’s Amended Motion to 

Vacate were legally frivolous and (2) whether a reasonably competent attorney should have known 

they were frivolous.  

Plaintiff’s Amended Motion to Vacate was premised on the Volpetti Affidavit. This Court 

expressed serious doubt as to the affidavit’s merit and reliability as well as whether it even 

qualified as newly discovered evidence. (See Doc. 567 at 11, 13). In denying Plaintiff’s Amended 

Motion to Vacate, the Court held that Plaintiff failed to satisfy elements two through five of the 

Rule 60(b)(2) inquiry. This is significant because Rule 60(b)(2) requires the satisfaction of all five 

elements. Yet “every assertion in the affidavit fail[ed] some element of the Rule 60(b)(2) inquiry,” 

(id. at 16), and many of the assertions failed to satisfy multiple elements. This demonstrates the 

legal frivolity of Plaintiff’s Amended Motion to Vacate, especially since relief under Rule 60(b)(2) 

is extraordinary and the requirements thereunder “must be strictly met” for the Rule to provide 

relief. Waddell v. Hendry Cty. Sheriff’s Office, 329 F.3d 1300, 1309 (11th Cir. 2003) (quotation 

omitted).  

Briefly reviewing some of Plaintiff’s arguments in the Amended Motion to Vacate further 

reveals that Plaintiff’s Motion was indeed frivolous. For example, Plaintiff’s “newly discovered 

evidence” consisted of the Volpetti Affidavit—an affidavit from a witness whose testimony had 

already been filed by Plaintiff, was subsequently filed several more times throughout the case, and 

was continuously relied upon by the Court throughout the proceedings. Nevertheless, Plaintiff’s 

Amended Motion to Vacate withheld the fact that Valpetti’s testimony was already record 

evidence before the Court. Additionally, Plaintiff argued in her Amended Motion to Vacate that 

she was unable to depose Valpetti even though she diligently tried to locate him. But, in reality, 
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Plaintiff did not attempt to depose Valpetti until the month before the discovery deadline, and after 

that attempt failed, Plaintiff did not even try to search for Valpetti for over two years. (Doc. 567 

at 12). As this Court previously articulated, “[s]uch conduct bespeaks a lack of diligence.” (Id. at 

13). And to argue that this affidavit was new evidence that was discovered as a result of Plaintiff’s 

due diligence bespeaks frivolity.  

Moreover, as previously explained by this Court, the assertions in the Volpetti Affidavit 

were clearly cumulative—indeed, Plaintiff relied on several statements in arguing for vacature that 

were already before the Court, including facts that were clearly established at summary judgment. 

(See id. at 15–16). Additionally, numerous statements in the affidavit were impeaching or of no 

import. (See id. at 13–16). Any reasonable attorney reviewing the Volpetti affidavit would have 

realized that it did not come close to satisfying all five requirements of Rule 60(b)(2). The Court 

therefore concludes that Plaintiff’s Amended Motion to Vacate asserted frivolous arguments and 

that a reasonably competent attorney should have known they were frivolous. Consequently, the 

Court will grant the City’s and the Individual Defendants’ motions for sanctions under Rule 11 

based on Plaintiff’s Amended Motion to Vacate. Sanctions will be imposed against Plaintiff’s 

counsel.17  

As for the nature of the sanction, Rule 11 provides that a sanction imposed under the rule 

“must be limited to what suffices to deter repetition of the conduct or comparable conduct by others 

similarly situated.” Fed. R. Civ. P. 11(c)(4). “The sanction may include nonmonetary directives; 

an order to pay a penalty into court; or, if imposed on motion and warranted for effective 

                                                 
17 The Court will not sanction Plaintiff. The Court finds that the decision to file the 

frivolous Amended Motion to Vacate, the related research and investigation, the formulation of 
the arguments, and the drafting of said motion is conduct attributable solely to Plaintiff’s counsel. 
See Fed. R. Civ. P. 11(c)(1) (authorizing the Court to impose Rule 11 sanctions “on any attorney, 
law firm, or party that violated the rule or is responsible for the violation”).  
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deterrence, an order directing payment to the movant of part or all of the reasonable attorney’s fees 

and other expenses directly resulting from the violation.” Id. The City requests attorney’s fees, 

costs, and expenses incurred in responding to the Amended Motion to Vacate Judgment. The Court 

finds that such an award is likely to be sufficient, but not greater than necessary, to appropriately 

deter such meritless conduct in the future. Further, this type of award is explicitly authorized under 

Rule 11. Thus, the City will be directed to file a motion to quantify, outlining the attorney’s fees, 

costs, and expenses incurred in responding to the Amended Motion to Vacate. The Individual 

Defendants do not specify the nature of the sanctions award that they seek. But they do state that 

“[s]hould the Court include an award of attorney’s fees as part of those sanctions, the Defendants 

will submit appropriate affidavits and records demonstrating the amount of such expenses to be 

assessed in accordance with the Court’s ruling.” (Doc. 563 at 10). Like the City, the Individual 

Defendants will be awarded their reasonable attorney’s fees, costs, and expenses incurred in 

responding to the Amended Motion to Vacate. The Individual Defendants will therefore also be 

directed to file a motion to quantify, outlining the attorney’s fees, costs, and expenses incurred in 

responding to Plaintiff’s Amended Motion to Vacate. 

Because the Court has determined that sanctions will be awarded against Plaintiff’s counsel 

for the Amended Motion to Vacate Judgment pursuant to Rule 11, the Court declines to address 

the City’s argument for sanctions pursuant to § 1927.  

D. Referral to the Florida Bar  

The Individual Defendants argue in their Motion for Civil Contempt that the Court has 

broad discretion to “fashion an appropriate remedy, including referral to a grievance committee.” 

(Doc. 592 at 3). Additionally, in the Individual Defendants’ Motion for Rule 11 Sanctions, they 

argue that Plaintiff’s counsel violated the Florida Bar Rules by impugning the qualification and 
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integrity of the judges and other attorneys. (Doc. 563 at 8). “[T]he Court has the discretion under 

Rule 11 and its inherent authority to impose a variety of non-monetary sanctions,” including 

referring the matter to disciplinary authorities. In re Engle Cases, No. 3:09-cv-10000-J-WGY-

JBT, 2017 WL 4675652, at *67 (M.D. Fla. Oct. 18, 2017). Under its inherent authority, a federal 

court may impose “sanction[s] for conduct which abuses the judicial process.” Goodyear Tire & 

Rubber Co. v. Haeger, 137 S. Ct. 1178, 1186 (2017) (quotations omitted). Similar to § 1927, the 

Court’s inherent sanctioning authority permits it to impose sanctions “when a party has acted in 

bad faith, vexatiously, wantonly, or for oppressive reasons.” Chambers v. NASCO, Inc., 501 U.S. 

32, 45–46 (1991) (quotation omitted); see also Meidinger v. Healthcare Indus. Oligopoly, 391 F. 

App’x 777, 780 (11th Cir. 2010) (“In order to exercise its inherent power to award sanctions, the 

court must find that a party acted in bad faith.”). Finally, “[i]nherent powers must be exercised 

with restraint and discretion.” Footman v. Cheung, 341 F. Supp. 2d 1218, 1224 (M.D. Fla. 2004) 

(citing Barnes v. Dalton, 158 F.3d 1212, 1214 (11th Cir. 1998)). After careful review of the record, 

the Court has decided to refer Plaintiff’s counsel to the Florida Bar.  

The Court finds that Plaintiff’s counsel have acted in bad faith in litigating this case. The 

most outrageous conduct exhibited by Plaintiff’s counsel is likely their frequent, baseless 

suggestions of racial bigotry directed towards Defendants, defense counsel, and even the Court. 

Indeed, Plaintiff’s counsel has repeatedly disparaged the Court’s decisions, while accusing the 

Court of acting based on an unfounded alleged racial bias or other notions of partiality. (See, e.g., 

Doc. 257 at 6–7; Doc. 287 at 2–7; Doc. 592-1 at 6 n.4; see also Doc. 570 at 1 n.1 (alleging that 

those involved in this case were engaged in some sort of concerted effort to discourage the filing 

of civil rights suits and stating that it was “not necessarily a surprise” that the Eleventh Circuit 

ruled in favor of the officers)). And as discussed above, the record demonstrates that Plaintiff’s 
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counsel acted vexatiously throughout the litigation, multiplying the proceedings. See supra Section 

II.B.2.b. 

Furthermore, Patterson is not a first-time offender. It appears that Patterson has engaged in 

a pattern of reckless behavior in litigating numerous cases throughout Florida.18 Cf. Parish-Carter 

v. Avossa, No. 9:16-cv-81623, 2017 WL 4355835, at *4 (S.D. Fla. Oct. 2, 2017) (referring 

attorneys to the Florida Bar where their actions in a single case demonstrated a pattern of reckless 

behavior). In Gunning v. Miami-Dade County, an order to show cause was entered after Patterson 

threatened to physically attack opposing counsel during a deposition. No. 1:01-cv-859-FAM (S.D. 

Fla. May 6, 2013), Doc. 101; see id. at Doc. 74 at 60:7–13. Patterson was warned that any similar 

conduct would likely result in the suspension of his Florida Bar license as well as a referral to the 

Florida Bar, but no sanctions were imposed. Id. at Doc. 104 at 2. In Barcomb v. Fiserv Health, 

Inc., Judge Merryday issued an order striking numerous filings submitted by Patterson based on 

Patterson’s “repeated inattention to proper procedure” and failure to comply with the local rules. 

No. 8:08-cv-1790-T-23TGW (M.D. Fla. Dec. 23, 2008), Doc. 21 at 2. In that same case, Judge 

Merryday subsequently overruled an objection that Patterson filed to the magistrate judge’s report 

and recommendation, noting that Patterson’s objection failed to cite any “legal authority and 

compris[ed] eight pages dedicated principally to impugning the fairness of the Magistrate Judge.” 

Barcomb, 2009 WL 2765468, at *1 (M.D. Fla. Aug. 27, 2009). Notably, Patterson’s allegations 

regarding the magistrate judge’s lack of impartiality in Barcomb bear a striking resemblance to the 

                                                 
18 The examples of misconduct are set forth in Defendant Kennedy’s Motion for Sanctions 

and Defendants Leverich, Owens, Williams, and Herbener’s Motion for Sanctions. (See Doc. 511 
at 15–18; Doc. 512 at 16–18). Plaintiff argues that these examples of prior misconduct are attacks 
on Patterson’s character that serve to distract the Court from the real issues. The Court disagrees. 
The previous behaviors cited by Defendants are included to demonstrate Patterson’s pattern of 
abusive and inappropriate behavior and to support Defendants’ argument for the imposition of 
serious disciplinary measures to deter similar future conduct. 
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allegations Patterson has launched at this Court and the various judges that have presided over this 

case. In denying Patterson’s objection in Barcomb, Judge Merryday informally reprimanded 

Patterson. See id. Accordingly, it seems that if this conduct is to cease, Patterson needs more than 

an informal reprimand.  

Additionally, Defendants Kennedy, Herbener, Williams, Owens, and Leverich filed a 

Notice of Supplemental Authority, informing the Court of the Third District Court of Appeals’ 

decision to affirm sanctions previously entered against Patterson in the amount of $166,000 for 

changing sworn testimony, filing frivolous appeals, engaging in vexatious litigation and bad faith 

conduct, proffering false evidence to the court, and violating ethical rules by impugning the 

qualifications and integrity of the judges and attorneys. Faddis v. City of Homestead, No. 3D14-

121, 2014 WL 4628900 (Fla. 3d DCA Sept. 17, 2014). After the appellate court affirmed the 

sanctions, the court also issued an order to show cause as to why the plaintiff and her counsel, 

Patterson, should not be ordered to compensate the appellees for the plaintiff’s frivolous appeal of 

the trial court’s order awarding sanctions. Faddis, 157 So. 3d 447, 449 (Fla. 3d DCA 2015). 

Finding Patterson’s response to the order to show cause unpersuasive,19 the court ordered appellate 

attorney fees as a sanction against Patterson. Id. at 453–54.20 At the hearing, Patterson represented 

                                                 
19 Like many of the motions filed by Patterson throughout this case, Patterson’s response 

to the Faddis court’s order to show cause impugned the qualifications and integrity of the appellate 
and trial court judges as well as other officers of the court. Faddis, 157 So. 3d at 453. In particular, 
Patterson argued in that response that he was “being bullied by the parties, their counsel, or the 
court”; “that a miscarriage of justice [was] knowingly being perpetrated upon him”; and that the 
trial court’s decision to impose sanctions was “part of some political scheme to silence him and 
his client.” Id. (internal quotations omitted). The foregoing arguments bear an uncanny 
resemblance to the arguments Patterson raised in this case; both arguments are completely 
unsupported and beneath the dignity of the judicial process.   

20 Although Patterson appealed the Faddis court’s decision affirming the trial court’s 
sanctions award to the Florida Supreme Court, (see Doc. 561 at 1), the Florida Supreme Court 
dismissed the appeal for lack of jurisdiction, Faddis v. City of Homestead, 163 So. 3d 508 (Fla. 
2015). 
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that the Faddis sanctions were investigated by the Florida Bar and that the Bar concluded that the 

“orders against [him] were not founded” and that he “never did anything fraudulent.” (Doc. 610 at 

54:22–24). While the Florida Bar’s website indicates that there is a disciplinary proceeding 

currently pending against Patterson and does not provide any further information, the Court 

nevertheless takes Patterson’s representation into account in rendering its decision here. Even so, 

the Faddis decision demonstrates that large monetary sanctions are likely insufficient to deter 

Patterson from engaging in similar misconduct in the future.  

Finally, Patterson has shown no signs of remorse for the actions he has taken in this case. 

See Avossa, 2017 WL 4355835, at *4 (referring attorneys to the Florida Bar and noting that one 

attorney in particular had not shown any sign of remorse for his actions or taken responsibility for 

the harassment he inflicted upon defense counsel). At the September 27, 2017 hearing, Patterson 

insisted that he and Locke had not done anything wrong and that they were merely arguing what 

they believed were reasonable constitutional claims on behalf of their client. Certainly, it is an 

attorney’s duty to zealously advocate on a client’s behalf, but must zealous advocacy mean that a 

lawyer is permitted to litigate a client’s claims without any boundaries, ethical rules, or 

professional obligations to restrain and guide his or her conduct? Clearly, the answer is no. While 

an attorney is an advocate, he is also an officer of the court and is required to “demonstrate respect 

for the legal system and for those who serve it, including judges, other lawyers, and public 

officials.” R. Reg. Fla. Bar ch. 4, pmbl.  

This Court has repeatedly admonished Plaintiff’s counsel from failing to comply with court 

orders; improperly deviating from the legal issues in this case; and baselessly suggesting that 

Defendants, defense counsel, and the judges presiding over this case have been motivated by some 

racial or other bias. Nevertheless, Plaintiff’s counsel’s conduct throughout this litigation evidences 
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that the Court’s warnings have fallen on deaf ears. Accordingly, the Court refers Plaintiff’s 

attorneys—Kelsay Patterson and Wendell Locke—to the Florida Bar for further investigation.21 

III. CONCLUSION 

For the foregoing reasons, it is ORDERED and ADJUDGED as follows:  

1. The Individual Defendants’ Motion for Civil Contempt and Sanctions (Doc. 592) 

is GRANTED in part and DENIED in part. On or before February 12, 2018, 

Attorney for Plaintiff, Wendell Locke, will be ordered to pay sanctions to the 

Individual Defendants in the amount of $6,269.00. The Motion is DENIED in all 

other respects.  

2. The City of Rockledge’s Renewed Motion to Quantify Attorney’s Fees (Doc. 501) 

is GRANTED. On or before February 12, 2018, Attorney for Plaintiff, Wendell 

Locke is ordered to pay sanctions to the City in the amount of $3,004.50. 

3. Defendant Kennedy’s Motion for Sanctions (Doc. 511) is GRANTED in part and 

DENIED in part. Defendant Kennedy is entitled to sanctions pursuant to 28 U.S.C. 

§ 1927. The Motion is DENIED in all other respects.  

4. Defendants Leverich, Owens, Williams, and Herbener’s Motion for Sanctions 

(Doc. 512) is GRANTED in part and DENIED in part. Defendants Leverich, 

Owens, Williams, and Herbener are entitled to sanctions pursuant to 28 U.S.C. 

§ 1927. The Motion is DENIED in all other respects.  

                                                 
21 Although part of the Court’s analysis focused on previous instances of misconduct 

committed by Patterson, the misconduct that has occurred in this case is equally attributable to 
Locke, as he has served as co-counsel with Patterson since 2012 and authored many of the filings 
submitted in this case. Accordingly, the Court will also refer Wendell Locke to the Florida Bar.  
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5. Defendant City of Rockledge’s Amended Motion for Attorney’s Fees (Doc. 596) 

is GRANTED in part and DENIED in part. The City is entitled to sanctions 

pursuant to 28 U.S.C. § 1927. The Motion is DENIED in all other respects.  

6. On or before January 26, 2018, Defendants shall file a motion to quantify fees 

and costs so that the Court can determine the amount of the sanctions awards owed 

to Defendants Kennedy, Leverich, Owens, Williams, Herbener, and the City 

pursuant to 28 U.S.C. § 1927. Failure to file an appropriate motion with supporting 

affidavits and timesheets in the time provided will result in the denial of 

Defendants’ requests for § 1927 sanctions. If Plaintiff decides to file a response in 

opposition to a motion to quantify, the response shall be filed within seven days of 

the date of service of the corresponding motion to quantify.  

7. The City of Rockledge’s Motion for Sanctions (Doc. 553) is GRANTED.  

8. The Individual Defendants’ Motion for Rule 11 Sanctions (Doc. 563) is 

GRANTED.  

9. On or before January 26, 2018, Defendants shall file a motion to quantify fees 

and costs so that the Court can determine the amount of the sanctions awards owed 

to Defendants pursuant to Federal Rule of Civil Procedure 11 based on Plaintiff’s 

Amended Motion to Vacate. Failure to file an appropriate motion with supporting 

affidavits and timesheets in the time provided will result in the denial of 

Defendants’ requests for Rule 11 Sanctions. If Plaintiff decides to file a response 

in opposition to a motion to quantify, the response shall be filed within seven days 

of the date of service of the corresponding motion to quantify. 
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10. The Court refers the matters discussed herein to the Florida Bar for an investigation 

into:  

a. Whether Patterson and Locke violated Rule 4-8.2(a) of the Rules 

Regulating the Florida Bar, which prohibits attorneys from impugning the 

qualifications and integrity of judges and other attorneys, by including in 

their filings unwarranted allegations against defense counsel and claims of 

racial bigotry against Defendants, counsel for Defendants, and the Court. 

b. Any other violations of the Florida Rules of Professional Conduct.  

c. The Clerk is directed to transmit this Order as well as the entire record of 

the sanctions proceedings to the Florida Bar.  

DONE and ORDERED in Orlando, Florida on January 12, 2017. 

 
 

 
Copies furnished to: 
 
Counsel of Record 
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����� ��� ����������� �������� �� ����������� ����������� ��� ���������� �� ����� ����� 

��� ����������� ��������O 

UO u�� c�������� p������� ���� ������� ����M ������� ���� ��� ��� ï���M ���� �� ��� �� ���M 

����� �� ����������ð ������ ��� e������� RZM SQQZM �������� �� ��� e�������M ���� 

���� ���� ��� �� ��� ��� ��������� I���� ������ ���� ��������� ������ ��� e������� ��� 

������������� ��� �����������JO  u��� �������� �� ���������� �� �������� ���� ��� �� 
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��� � ������ ������� ��P��� ���� ��� ��� ��� ïoð ����M ���� ������ ��P��� �������� 

������������ �� �������������� ���������� ������� ����� ������ ���� ����� ����� ��� 

������� �������O 

VO u�� c�������� p������� ���� s��� RRI�JM ��� q��������ñ� ����������� �� e���������M 

qbusjdl lfoofezM ujnpuiz ifscfsofsM ujnpuiz ifxjuuM zwfuuf

hpnf{M epo xjmmjbntM spcfsu pxfot ��� nbuuifx mfwfsjdi ��� 

��� ���� ��������� ��� ��� �������� ������� ���M �������� �� ��� c�������� p�������ñ 

�����������M ��� ����������� �������O  g������M q��������ñ� ����������� �� e���������M 

qbusjdl lfoofezM ujnpuiz ifscfsofsM ujnpuiz ifxjuuM zwfuuf

hpnf{M epo xjmmjbntM spcfsu pxfot ��� nbuuifx mfwfsjdi �� 

��� c�������� p������� �� ���������� ���� q��������ñ� ������M ��� ����� �� ���� ��� ���� 

������� ������� �������� ���� �������� ��������� �� q��������ñ� ������O
S

WO u�� c�������� p������� ���� ���� nOeO g��O mOsO VOQTI�JIXJ ��� IYJM ����� �������� �� 

��������� �������M ��� ���������� �������������� ���� ��������� �� e���������M 

qbusjdl lfoofezM ujnpuiz ifscfsofsM ujnpuiz ifxjuuM zwfuuf

hpnf{M epo xjmmjbntM spcfsu pxfot ��� nbuuifx mfwfsjdi �� 

��� c�������� p������� ��� ���� ��� �������� �� �������� ���M ����� �� q��������ñ� 

������������ �� ��� �����M ���������� ��������� ����O  q��������ñ� ������� ����� ���M 

��� �������M ������� e��������M qbusjdl lfoofez �� ïc�������� p������ 

l������ð �� ��� ������� ����� ������ ������ �� ����� ����������� �� ����� �� ��� ����\ 

! d������ ��� ��� c�������� p������� ������� �� �������� S �� ��� ������ ���� �� ��� 

ï������������ð ���� ��� d���� ��� ��� ��������� q��������ñ� ������� ��� ������� ��� ���� ������ 

��� ���������� �� ��� ���O
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���� ����� �� ������������� ����� nOeO g��O mOsO VOQTI�JIYJO  i������M q�������� 

����� ����� �� e���������M qbusjdl lfoofezM ujnpuiz ifscfsofsM 

ujnpuiz ifxjuuM zwfuuf hpnf{M epo xjmmjbntM spcfsu pxfot

��� nbuuifx mfwfsjdi �� ��� c�������� p������� ������ ������� ��������M �� ��� 

������� ����� �� ��� ���� í ��������O 

xifsfgpsfM q�������� ������������ �������� ���� ���� d���� ���������� ���� 

e����� f���� TTZ í j��������� e���������ñ l������M i�������M i�����M h����M x�������M 

p���� ��� m�������M n������ �� m�����M n����� �� t����� ��� ��� e�������� �� q��������ñ� 

d������ s�������� s��������� �� ��� j��������� e��������� �� ïu�� c�������� p�������Oð 

e����[ o������� VM SQRSO    s����������� ���������M 

       ���P x������ uO m������������������ 

       x������ uO m����M g�� ��� g��� 

       g������ c�� o�O RRZSWQ 

mpdlf mbxM qObO

       YSQR q����� s���M t���� RQQQ 

       q���������M g������ TTTSU 

       IZVUJ TYSNYYVY ��������� 

       IZVUJ YSXNQZZY ��������� 

       �N����[ �������a���������O���

buupsofzt gps qmbjoujgg
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dfsujgjdbuf pg tfswjdf

 xf ifsfcz dfsujgz ���� �� o������� VM SQRSM � ���� ��� ������� ���� �� ��� 

��������� ��� ����� ���� ��� d���� �� d����� ��� ������ ��� ��� fdg ������ �� ��� ���������[ 

       ���P x������ uO m������������������ 

k����� sO g����M k�OM f��O 

������a����N���O���

k����� cO x�����M f��O 

�������a����N���O���

e���M s������M n����� G m�����M qObO 

qOpO c�� SZSY 

p������M g������ TSYQSNSZSY 

buupsofzt gps efgfoebou

pggjdfst

 l����� eO q��������M f��O 

���������������a�������O���

m�� p����� �� l����� eO q�������� 

YYXV i����� s���� q������M t���� TQQ 

u����M g������ TTWTX 

buupsofzt gps qmbjoujgg

s����� fO c�����M f��O 

���a�����������O���

e���� sO m���M f��O 

���a�����������O���

n����M c�����M n��������M pñe��� G 

i�����M qObO 

SWQ x����� t������ s���M t���� SQQQ 

m�������M g������ TSXXZ 

buupsofzt gps efgfoebouM djuz

pg spdlmfehf
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vojufe tubuft ejtusjdu dpvsu

njeemf ejtusjdu pg gmpsjeb

psmboep ejwjtjpo

kO qfbsm cvttfzNnpsjdfM �� q������� 

s������������� �� ��� f����� �� q������ c�����M 

jjjM

                    q��������M 

�O dbtf opO[ W[RRNdwNZXQNpsmNTWNhkl

qbusjdl lfoofez �� ��O 

                    e���������O 

�������������������������������������P   

qmbjoujggît sftqpotf pqqptjoh npujpo jo mjnjof

pg efgfoebouM djuz pg spdlmfehfM sfhbsejoh

sbdfNcbjujoh ubdujdt cz dpvotfm Ief TURJ

 q��������M kO qfbsm cvttfzNnpsjdfM �� q������� s������������� �� ��� f����� �� 

q������ c�����M jjjM �������� I��� ïq��������ðJM �� ��� ������� ����������� �������M ������ 

�������� �� e����� f���� TUR í n����� �� m����� �� e��������M d��� �� s��������M 

s�������� s���Nc������ u������ c� d������M ��� ������[ 

RO q�������� ��� ��� ��� ���� ��� ������ �� ���� e��������M djuz pg spdlmfehf 

I��� ïd���ðJ ��������� �� ï����N�������Oð  x��� ��� d��� ��� ��������� �� �� �� 

� �� � � � � � � �� � �� �  ���� �������� �������� �� ���� ����M ������� �� �� ��� ������� 

��������� ������� ��� ���������O   

SO q�������� ��� ������ ��� ���� s�� d������ ��� t����� x����� ����� ��� í � ������� ��� 

�������� �� �������������� ������� �� ��� ���������� ��� ����������ñ ������� ��  �� ��  

� � � � M ���������� ���� ��� ������� �� �������������� ������� ��� ������� ���� ������� 

c���� b�������� ��� ����� �������� ������O  g�� �������M l����� q��������M f��OM 
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q��������ñ� ������� ��� ������� �� ���������� � ������ cz dpvotfm ��� 

e���������M qbusjdl lfoofezM ujnpuiz ifscfsofsM ujnpuiz 

ifxjuuM zwfuuf hpnf{M epo xjmmjbntM spcfsu pxfot ��� 

nbuuifx mfwfsjdi I��� ïc�������� p�������ðJO  u�� c�������� p�������ñ ������� 

���� ��� ���� �� ��� ������� í ���� �� ��� � � �  �� c�������� p������� í �� ������ ����� 

����� ���������� �� ������� ����� ������� �����������O  p�� �� ��� �������� ����� �� ��� 

d��� ��� ��������� ���� � ������ ��� ���������� �����M ����� �� n�O q��������M ������� 

�� ��� ���������� �������� �� ������ �� �� �� ����������ñ �������ñ� ������ ��� 

�����������M ������� ���� ����� ���� ��������� ���� ��� ���������� �����������O
R

n�O q�������� ���� ��������� ����� ��� �������� ������ � � �  ���������� ����� ����������� 

���� ����� �� ���� �� ����������ñ ������� ��� ��� �������O  n�O q�������� ��������� 

�������� ���� ���� í ����������ñ ������� ��� ��� c�������� p������� í ��� �� 

���������� �� ���� ���� �����O  c���� b��������M ��������� n�O q�������� ��� ��� 

�����������M ���� ���������������M ���������M ���� ��� ��������� ����������������� 

������� ����O
S

" u�� ���������� ����� ���������� n�O q��������M ��� � ������ ��������� ��� ���� �� ���� 

�������� ��� �� ������� ������ ���� d����O
! e���������ñ ������� ��������� ���������� �� e���������M s����� p���� ��� u������ 

i�����M ����� ��� ����� ���� �� ����� d�������� ��� ����������� �������� ���� ���������� 

������� �� c�����M ���� ��� ����������� ���� �� ������ ���� ��� �� ����� ������ ���� ������� 

���� ��� d�������� ��� n�O q�������� �� c���� í ïx � ���  q � �� ��� � � Oð  u���� ���� ���������� 

���� ���� ����� ���� ��  �� ��  � � � �  ��� ������� �� ��� ������ ������� �� q������ c�����M jjjM ��� 

��� c�������� p�������ñ ������� ������� �� ������� ������� �� ��������� ��� ������ ����� ����� 

���������� ������� n�O q��������O  u�� ����������� ��� ��� ��� ����� ��� ������ �� ���������� 

�� ��� ���� ��� ����� ����������� ���� ������ ������� n�O q��������M ��� ����� �� �������� 

����������� �� d������ g������M ����� ��� ����������� ��� ����������� ��������M ����������� 

������� ����� ��� �������� �� ��� ����������� ��������M ���� �� � �� � � �  �� ����� ���� c���� 

b�������� ���� ���������� ���� ��� ����������� �������� �� d������ g������O
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TO t��������M ��� c�������� p������� ���� ���������� ������� ��� �������� �� ��������� 

���� ��� ��� �������� ������M ���� ������ ��� �����N��������� �� ��� �������� ����� 

��� �������� ��������O 

UO b�� �� ��� ��������� ���������� �� e����� f���� TURM ���� ���� ������ ������� �� ���� 

��� ����������M ������� q��������ñ� �������� í �� ï����N�������ð ��� �������� �� ���� 

����O 

VO q��������ñ� ������� ������ ���� ����N������� ������ �� ������� �� ��������� ����� ���� 

�� ��� �� �����O  i������M ����� ��� c�������� p������� ��� ����� ������� �������� �� 

������� ������� ���P�� �������� �� ����������M �������M �������� ���P�� ��������� �� 

���������� ��� ��������������� �������� c���� ������M ��� ���� ������������M c���� 

���M � ����� ���� �� ������ ���� �� �� í � �����O  c���� ��� ���� ���� ���������� ��� 

������ �� ��� ����� �� ��� ����������� ��������M ��� ������������ ���� ��������� 

c���� ��� �� ����� ����������M �������M ������� ���P�� ���������M �� ������� ��� 

��������� ��� ��������M ��� ��� ��� ��� ������� ����� ����������� �� ����� ���� ��� 

���� �����O 

WO u�� ����� �����M ��� ��� d��� ���� ��� ���� �� ���� ����� ��� ����� �� ���� �����O 

XO q��������ñ� ������� ���� ��� ï����N����Mð ��� ���� ��� ���� � ����� ��� �� �������M ��� 

���������� �� ��������� �� ���� ���� ����� ��� �������� �������� ��O  i������M 

����������ñ ������� ������ ��� ������� ������� ���P�� �������� �� ����������M 

���������M ������� ���P�� ��������� �� �������� c���� ���M ��������� ��� �������� ��� 

q��������ñ� ���������M �� �� �� �������������M ��������� ��� �����������O 
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xifsfgpsfM q�������� ������������ �������� ���� ���� d���� ���� ��� n����� �� 

m����� �� e��������M d��� �� s��������M s�������� s���Nc������ u������ c� d������ 

Ie����� f���� TURJO 

e����[ o������� YM SQRSO    s����������� ���������M 

       ���P x������ uO m������������������ 

       x������ uO m����M g�� ��� g��� 

       g������ c�� o�O RRZSWQ 

mpdlf mbxM qObO

       YSQR q����� s���M t���� RQQQ 

       q���������M g������ TTTSU 

       IZVUJ TYSNYYVY ��������� 

       IZVUJ YSXNQZZY ��������� 

       �N����[ �������a���������O���

buupsofzt gps qmbjoujgg
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dfsujgjdbuf pg tfswjdf

 xf ifsfcz dfsujgz ���� �� o������� YM SQRSM � ���� ��� ������� ���� �� ��� 

��������� ��� ����� ���� ��� d���� �� d����� ��� ������ ��� ��� fdg ������ �� ��� ���������[ 

       ���P x������ uO m������������������ 

k����� sO g����M k�OM f��O 

������a����N���O���

k����� cO x�����M f��O 

�������a����N���O���

e���M s������M n����� G m�����M qObO 

qOpO c�� SZSY 

p������M g������ TSYQSNSZSY 

buupsofzt gps efgfoebou

pggjdfst

 l����� eO q��������M f��O 

���������������a�������O���

m�� p����� �� l����� eO q�������� 

YYXV i����� s���� q������M t���� TQQ 

u����M g������ TTWTX 

buupsofzt gps qmbjoujgg

s����� fO c�����M f��O 

���a�����������O���

e���� sO m���M f��O 

���a�����������O���

n����M c�����M n��������M pñe��� G 

i�����M qObO 

SWQ x����� t������ s���M t���� SQQQ 

m�������M g������ TSXXZ 

buupsofzt gps efgfoebouM djuz

pg spdlmfehf
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
J. PEARL BUSSEY-MORICE, as Personal 
Representative of the Estate of Preston 
Bussey, III, 

  

   
                    Plaintiff,   
v.  CASE NO.: 6:11-CV-970-ORL-36-GJK 
   
PATRICK KENNEDY et al.   
___________________________________/ 
 
PLAINTIFF’S RESPONSE VEHEMENTLY OPPOSING DEFENDANTS’ 
SECOND MOTION TO ENFORCE COURT ORDERS AND TO IMPOSE 

ADDITIONAL SANCTIONS FOR PLAINTIFF’S AND PLAINTIFF’S 
COUNSEL’S NON-COMPLIANCE 

 
 Plaintiff, J. PEARL BUSSEY-MORICE, as Personal Representative of the Estate of 

Preston Bussey, III, deceased (the “Plaintiff”), by and through undersigned counsel, hereby 

responds to Docket Entry 468 – Defendants’ Second Motion to Enforce Court Orders and to 

Impose Additional Sanctions for Plaintiff’s and Plaintiff’s Counsel’s Non-Compliance 

(“Brutality Officers’ Motion to Enforce”), and states: 

1. First, Brutality Officers’ Motion to Enforce is arguably moot.  Docket Entry 476, the 

Order on seven separate Motions for Summary Judgment filed by Defendants, 

PATRICK KENNEDY, TIMOTHY HERBERNER, TIMOTHY HEWITT, YVETTE 

GOMEZ, DON WILLIAMS, ROBERT OWENS and MATTHEW LEVERICH (the 

“Brutality Officers”), granted the Motion for Summary Judgment filed by Defendant, 

DONALD WILLIAMS.  At this point in the litigation, Defendant, DONALD 

WILLIAMS is no longer a party. 
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2. Second, Brutality Officers’ Motion to Enforce is another frivolous claim brought 

before the Court.1  The venomous tone of the Brutality Officers’ counsel is the only 

reason this matter is before the Court and was not otherwise resolved.  

3. There are two issues raised in Brutality Officers’ Motion to Enforce: (a) the original 

jurat page for the interrogatory responses to Defendant, DONALD WILLIAMS’ 

interrogatories; and (b) responses to interrogatories 19 and 20 of Defendant, 

DONALD WILLIAMS’ interrogatories. 

4. As to the original jurat page for the interrogatory responses to Defendant, DONALD 

WILLIAMS’ interrogatories, Plaintiff’s counsel mailed the original signed jurat page 

to the Brutality Officers’ counsel’s office.  See Kelsay Patterson Affidavit, attached 

hereto as Exhibit 1.  Plaintiff’s counsel cannot speak to the Brutality Officers’ 

counsel’s administrative practices of receiving mail at their office, but to avoid being 

the target of another false allegation that might be considered as the gospel truth 

before the Court, Plaintiff’s counsel also sent via e-mail to the Brutality Officers a 

copy of what had been mailed.  See Kelsay Patterson Affidavit, attached hereto as 

Exhibit 1. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  The Defendants continue to engage in vexatious litigation because they have not been 
otherwise discouraged from the practice.  The Magistrate has ruled in favor of the Brutality 
Defendants in every discovery motion filed by said Brutality Defendants, even in instances 
where there was a legitimate dispute between the parties and the Brutality Officers’ attorneys 
could not be deemed more credible than the Plaintiff’s attorney.	  
2	  Plaintiff was sanctioned for not responding to Brutality Officers’ motion to compel, even 
though Plaintiff’s counsel had informed the Brutality Officers’ counsel that said Plaintiff 
counsel did not have better information to provide prior to the bad-faith filing of said motion.	  
3	  Sanctions against the Brutality Officers’ counsel are appropriate in this instance pursuant to 
28 U.S.C. § 1927, as said counsel have unreasonably and vexatiously multiplied this 
proceeding.   Such a sanction against the Brutality Officers’ counsel would satisfy the 
purpose of § 1927 – the sanction would deter further frivolous and abusive litigation 
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5. As to interrogatory responses, the Court ordered Plaintiff to provide better 

interrogatory responses to interrogatories 6, 8, 12, 15, 16 and 17.  See Docket 

Entry 122.  Plaintiff did that.  See Exhibit 2.  In fact, the Brutality Officers’ motion to 

compel – Docket Entry 97 – sought better responses for only interrogatories 6, 8, 12, 

15, 16 and 17.  See Exhibit 3 (without exhibits).  The Brutality Officers’ motion to 

compel did not seek better responses for interrogatories 19 and 20.2 

6. The Brutality Officers have engaged in vexatious litigation throughout this case, 

causing Plaintiff’s counsel to expend a significant amount of time and resources 

reviewing the record, correspondence between the parties and e-mails concerning 

frivolous allegations; the Brutality Officers’ Motion to Enforce is no different.3 

WHEREFORE, Plaintiff respectfully requests that this Court deny Docket 

Entry 468 – Defendants’ Second Motion to Enforce Court Orders and to Impose Additional 

Sanctions for Plaintiff’s and Plaintiff’s Counsel’s Non-Compliance, award Plaintiff’s 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2	  Plaintiff was sanctioned for not responding to Brutality Officers’ motion to compel, even 
though Plaintiff’s counsel had informed the Brutality Officers’ counsel that said Plaintiff 
counsel did not have better information to provide prior to the bad-faith filing of said motion.	  
3	  Sanctions against the Brutality Officers’ counsel are appropriate in this instance pursuant to 
28 U.S.C. § 1927, as said counsel have unreasonably and vexatiously multiplied this 
proceeding.   Such a sanction against the Brutality Officers’ counsel would satisfy the 
purpose of § 1927 – the sanction would deter further frivolous and abusive litigation 
practices by said counsel, and would ensure that said counsel, who create unnecessary costs 
to Plaintiff, bear them.  See Boler v. Space Gateway Support Co., LLC, 290 F. Supp.2d 1272, 
1285 (M.D. Fla. 2003).  Further, the three conditions are met to impose sanctions against the 
Brutality Officers’ counsel under  § 1927: (1) the conduct must be unreasonable and 
vexatious; (2) the unreasonable and vexatious conduct must multiply the proceedings; and, 
(3) the amount of the sanction cannot exceed the costs occasioned by the objectionable 
conduct.  See Schawartz v. Million Air, Inc., 341 F.3d 1220, 1225 (11th Cir. 2003); see also 
Torres v. City of Orlando, 264 F. Supp.2d 1046, 1053 (M.D. Fla. 2003).	  
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attorney’s fees and costs for having to respond to Docket Entry 468 pursuant to 28 U.S.C. 

§ 1927, and grant any and all other relief this Court deems is just and proper. 

Dated: February 11, 2013.    Respectfully submitted, 
 
       __s/ Wendell T. Locke______________ 
       Wendell T. Locke, For the Firm 
       Florida Bar No. 119260 
 
       LOCKE LAW, P.A. 
       8201 Peters Road, Suite 1000 
       Plantation, Florida 33324 
       (954) 382-8858 telephone 
       (954) 827-0998 facsimile 
       e-mail: wendell@lockefirm.com 
       ATTORNEYS FOR PLAINTIFF 
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CERTIFICATE OF SERVICE 
 
 WE HEREBY CERTIFY that on February 11, 2013, a true and correct copy of the 

foregoing was filed with the Clerk of Courts and served via the ECF system to the following: 

       __s/ Wendell T. Locke______________ 
 
Joseph R. Flood, Jr., Esq. 
jflood@drml-law.com  
Joshua B. Walker, Esq. 
jwalker@drml-law.com  
Dean, Ringers, Morgan & Lawton, P.A. 
P.O. Box 2928 
Orlando, Florida 32802-2928 
ATTORNEYS FOR DEFENDANT 
OFFICERS 

 Kelsay D. Patterson, Esq. 
kelsaypatterson@verizon.net  
Law Office of Kelsay D. Patterson 
8875 Hidden River Parkway, Suite 300 
Tampa, Florida 33637 
 
ATTORNEYS FOR PLAINTIFF 

   
   
Robert E. Bonner, Esq. 
reb@fltrialteam.com  
David R. Lane, Esq. 
drl@fltrialteam.com  
Meier, Bonner, Muszynski, O’Dell & 
Harvey, P.A. 
260 Wekiva Springs Road, Suite 2000 
Longwood, Florida 32779 
ATTORNEYS FOR DEFENDANT, CITY 
OF ROCKLEDGE 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
J. PEARL BUSSEY-MORICE, as 
Personal Representative of the Estate 
of Preston Bussey, III, 

  

   
                    Plaintiff,   
v.  Case No.: 6:11-CV-970-ORL-41-GJK 
   
PATRICK KENNEDY et al.   
______________________________/   
 

PLAINTIFF’S BRIEF REGARDING WHETHER CASE SHOULD BE 
STAYED PENDING APPEAL BEFORE THE ELEVENTH CIRCUIT 

 
 Pursuant to this Court’s Order (DE 568), Plaintiff, J. PEARL BUSSEY-

MORRICE, as Personal Representative of the Estate of Preston Bussey, III 

(“Plaintiff”), submits this, her brief concerning whether this case should be stayed 

pending the appeal before the United States Court of Appeal for the Eleventh Circuit 

(the “Eleventh Circuit”), and states: 

 In reviewing this Court’s Order (DE 568), eight of the ten matters currently 

pending before this Court are directly affected by the appeal before the Eleventh 

Circuit.1  For example, all three of the motions stemming from what the Court 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  The undersigned has never experienced being personally attacked as counsel for 
pursuing civil rights claims prior to this case.  Maybe this is a new strategy to 
discourage lawyers from representing victims of civil rights violations; if you cannot 
kill the message, kill the messenger.  The estate of a voluntary hospital patient killed 
at the hands of law enforcement officers filed legitimate claims to recovery from said 
officers and their employer.  The Eleventh Circuit ultimately ruled in favor of law 
enforcement (not necessarily a surprise).  Counsel for the Plaintiff has had to spend 
an enormous amount of time responding to the defendants’ frivolous motions 
attacking them personally, and at one point, the undersigned became discouraged 
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described as “Plaintiff’s post-judgment conduct” would be moot if the Eleventh 

Circuit reversed this Court’s ruling concerning Plaintiff’s motion to vacate judgment 

based on newly-discovered evidence as to Defendants, PATRICK KENNEDY, 

TIMOTHY HERBERNER, DON WILLIAMS, ROBERT OWENS, MATTHEW 

LEVERICH and CITY OF ROCKLEDGE, FLORIDA.  While Plaintiff is confident that 

the Court will deny the defendants’ motions for sanctions for moving to vacate the 

judgment based on newly-discovered evidence, concluding that Plaintiff’s efforts 

were neither vexatious or in violation of Rule 11, it makes more sense for all parties 

involved, including the Court, if this case were stayed until the Eleventh Circuit has 

ruled.  A stay of these pending motions will not prejudice the parties and, instead, 

ensure that the rulings are consistent.   

 Similarly, the pending bills of costs and Rule 11 motions pertaining to 

Plaintiff’s efforts to pursue her claims at the onset against Defendants, PATRICK 

KENNEDY, TIMOTHY HERBERNER, DON WILLIAMS, ROBERT OWENS, 

MATTHEW LEVERICH and CITY OF ROCKLEDGE, FLORIDA could also be 

directly affected by a ruling from the Eleventh Circuit.  While the Plaintiff is also 

confident that this Court will agree that Plaintiff’s efforts in pursuing her claims 

against Defendants, PATRICK KENNEDY, TIMOTHY HERBERNER, DON 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
with the whole process of pursuing claims for victims, primarily because of this case.  
The recent killings of victims of civil rights violations, captured either on video-
recordings or proven by other objective evidence, coupled with the public outcry and 
intervention from the Department of Justice concerning civil rights violations and the 
need for change, has encouraged the undersigned, reminding us all that the public’s 
cry for justice will prompt change when law enforcement officers and courts maintain 
the status quo.	  
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WILLIAMS, ROBERT OWENS, MATTHEW LEVERICH and CITY OF ROCKLEDGE, 

FLORIDA were neither frivolous nor vexatious, an Eleventh Circuit’s ruling in favor of 

the Plaintiff could also cause these pending motions to be moot.  A stay of these 

pending motions will not prejudice the parties and, instead, ensure that the rulings 

are consistent. 

 For the Court to rule on the pending motion for attorney’s fees against the 

Plaintiff stemming from the joint pretrial conference, this Court would need to have 

an evidentiary hearing (the parties were unable to agree on an amount to be paid by 

the Plaintiff).  Such a hearing would prejudice the Plaintiff because it would require 

the Plaintiff to set aside time from preparing her appellant brief to prepare for and 

participate in said evidentiary hearing.  While this issue might not necessarily be 

resolved by a ruling from the Eleventh Circuit, since mediation is mandatory in civil 

cases pending before the Eleventh Circuit, the parties might be able to resolve the 

case and pending motions in mediation.  Further, depending on the Eleventh 

Circuit’s ruling, there will be an opportunity to resolve the case and pending motions 

prior to the need for this Court to rule on the pending motions. 

 A stay would preserve the parties’ resources, particularly the Plaintiff.  If the 

Plaintiff or her counsel are forced to pay a monetary sanction for matters that could 

ultimately be deemed moot by a ruling from the Eleventh Circuit, the Plaintiff’s ability 

to vigorously pursue her appeal would definitely be compromised.  The defendants’ 

would not be prejudiced pending a stay.  Further, staying the proceeding would 

ensure a just resolution of the pending motions.  This Court’s rulings could be in 
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direct conflict with the Eleventh Circuit’s ruling or conclusions, and the primary party 

to be prejudiced by this Court’s rulings prior to the appeal being resolved would be 

the Plaintiff.  Finally, staying this case pending a ruling from the Eleventh Circuit 

would preserve the Court’s time and efforts on matters that are either likely to be 

resolved by the Eleventh Circuit or would significantly reduce the likelihood of 

conflicting rulings that would definitely injure the Plaintiff. 

WHEREFORE, Plaintiff respectfully requests that this Court enter an Order 

staying this case pending the appeal before the Eleventh Circuit. 

Dated: May 28, 2015.    _/s Wendell Locke____________ 
       Wendell T. Locke, For the Firm 
       Florida Bar No. 119260 
 
       LOCKE LAW, P.A. 
       8201 Peters Road, Suite 1000 
       Plantation, Florida 33324 
       (954) 382-8858 telephone 
       (954) 827-0998 facsimile 
       e-mail: wendell@lockefirm.com 
       ATTORNEYS FOR PLAINTIFF 
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CERTIFICATE OF SERVICE 
 
 WE HEREBY CERTIFY that on May 28, 2015, a true and correct copy of the 

foregoing was filed with the Clerk of Courts and served via the ECF system to the 

following: 

       _/s Wendell Locke____________ 
 
Joseph R. Flood, Jr., Esq. 
jflood@drml-law.com  
Joshua B. Walker, Esq. 
jwalker@drml-law.com  
Dean, Ringers, Morgan & Lawton, P.A. 
P.O. Box 2928 
Orlando, Florida 32802-2928 
ATTORNEYS FOR DEFENDANT 
OFFICERS 

 Kelsay D. Patterson, Esq. 
kelsaypatterson@verizon.net  
Law Office of Kelsay D. Patterson 
8875 Hidden River Parkway, Suite 300 
Tampa, Florida 33637 
 
ATTORNEYS FOR PLAINTIFF 

   
   
Robert E. Bonner, Esq. 
reb@fltrialteam.com  
David R. Lane, Esq. 
drl@fltrialteam.com  
Meier, Bonner, Muszynski, O’Dell & 
Harvey, P.A. 
260 Wekiva Springs Road, Suite 2000 
Longwood, Florida 32779 
ATTORNEYS FOR DEFENDANT, 
CITY OF ROCKLEDGE 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
 

CASE NO.: _______________________ 
 
 
WENDELL LOCKE,   
   
                    Plaintiff,   
   
v.   
   
ELIZABETH M. WARREN, as Clerk of 
Courts for the United States District 
Court for the Middle District of Florida, 

  

   
                    Defendant.   
________________________________/   

 
 

COMPLAINT 
 
 
 Plaintiff, WENDELL LOCKE (“Locke”), files suit against Defendant, ELIZABETH 

M. WARREN, as Clerk of Courts for the United States District Court for the Middle District 

of Florida (the “Clerk’s Office”), and states: 

1. This is an action to enforce the common law right of access to judicial records and 

documents.1 

2. This Court has jurisdiction, as district courts have “original jurisdiction of all civil 

actions arising under the Constitution, laws, or treaties of the United States.”2 

                                                
1 See Comm’s, Ala. Dep’t of Corr. v. Advance Local Media, LLC, 2019 U.S. App. LEXIS 
7840, at *7 (11th Cir. March 18, 2019)(“It is clear that the courts of this country recognize 
a general right to inspect and copy public records and documents, including judicial 
records and documents.”).	
2 See U.S.C. § 1331; see also Smith v. United States District Court Officers, 203 F.3d 
440, 441 (7th Cir. 2000)(“[T]here is a federal common law right to access to federal judicial 
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3. The Southern District of Florida is the proper venue, as “[a] civil action in which a 

defendant is an officer or employee of the United States or any agency thereof 

acting in his official capacity or under color of legal authority, or an agency of the 

United States, or the United States, may . . . be brought in any judicial district in 

which . . . (C) the plaintiff resides if no real property is involved in the action.”3  

Locke resides in Broward County, Florida, which is in the Southern District of 

Florida. 

RELEVANT FACTS 

4. At the time Locke filed his appearance in the case of J. Pearl Bussey-Morice v. 

Patrick Kennedy et al., Case No. 6:11-CV-970-ORL-36-GJK, which was a civil 

rights case pending in the United States District Court for the Middle District of 

Florida (the “Bussey-Morice Civil Rights Case”), District Judge Charlene Edwards 

Honeywell (“Judge Honeywell”) was presiding over the case.  

5. Final Judgment was entered on January 8, 2015. After Final Judgment was 

entered in the case – that is, on January 21, 2015, the Clerk’s Office unilaterally 

reassigned the case from Judge Honeywell to District Judge Carlos E. Mendoza 

(“Judge Mendoza”) to preside over the case in direct violation of Local Rule 1.03, 

which expressly provides that “[n]either the Clerk nor any member of his staff shall 

have any power or discretion in determining the judge to whom any case is 

assigned” and that “[t]he judge to whom any case is assigned may, at any time, 

                                                
records which can be enforced by means of an ordinary suit under 28 U.S.C. sec. 1331 . 
. . .).”	
3	See 28 U.S.C. § 1391(e)(1).	
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reassign the case to any other consenting judge for any limited purpose or for all 

further purposes.”  See M.D. FLA. L.R. 1.03(b), (d).4 

6. Locke called the Clerk’s Office to inquire about how the case had been reassigned 

when Judge Honeywell had not entered an Order directing the Clerk to reassign 

the case.  Ms. Susana from the Clerk’s Office told Locke that an operations 

manager actually made the case transfer from Judge Honeywell to Judge 

Mendoza. 

7. Within minutes of completing that call with Ms. Susana, Locke received a call from 

Ms. Darleen, Judge Mendoza’s clerk, offering to answer the undersigned’s 

questions concerning the reassignment.  Ms. Darleen told Locke that there was a 

Standing Order concerning the reassignment of cases from Judge Honeywell to 

Judge Mendoza, but retracted that explanation when Locke requested a copy of 

that Standing Order.   

                                                
4	A district judge reassigning a pending case via court order from themselves to a second 
consenting district judge is a normal occurrence in the Middle District and is consistent 
with 28 U.S.C. § 137 and Local Rule 1.03.  See e.g. Premier Inpatient Partners, LLC v. 
Aetna Health & Life Ins. Co., 2018 U.S. Dist. LEXIS 126503, at *1-2 (M.D. Fla. July 30, 
2018)(reassigned from Judge Hernandez Covington to Judge Mary Scrivens); see also 
Rockferry v. Evergreen Media Holdings, LLC, 2017 U.S. Dist. LEXIS 220377, at *3-4 
(M.D. Fla. December 13, 2017)(reassigned from Judge Steele to visiting Judge Paul A. 
Magnuson); see also Bait Production Pty Ltd. v. Doe, 2013 U.S. Dist. LEXIS 298337, at 
*1 (M.D. Fla. January 25, 2013)(reassigned from Judge Hernandez Covington to “their 
original District Judge and Magistrate Judge”). see also United States ex rel. Kaimowitz 
v. Ansley, 2006 WL 485109, at *6 (M.D. Fla. February 23, 2006)(reassigned from Judge 
Moore to one of the Jacksonville judges, either active or senior, for further proceedings); 
See United States v. Sotolongo, 6:13-cr-99-Orl-18KRS, DE 35; see also Anderson v. 
Techtronics Indust. North America, Inc., 6:13-cv-1571-Orl-40TBS, DE 64, 67 (reassigned 
from Judge Mendoza); see also Carson v. Heli-Tech, Inc., 2003 U.S. Dist. LEXIS 25944, 
at *1-2 (M.D. Fla. September 25, 2003)(reassigned from Judge Steele to Judge Corrigan).  
Judge Mendoza has even followed the normal practice of reassigning cases in the Middle 
District consistent with 28 U.S.C. § 137 and Local Rule 1.03.  See Dimattina v. Westgate 
Resorts, Ltd., 2017 U.S. Dist. LEXIS 54136, at *1 (M.D. Fla. April 10, 2017).	
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8. Ms. Darleen then told Locke that the case was reassigned from Judge Honeywell 

to Judge Mendoza based on an e-mail from then-Chief Judge Anny Conway 

concerning a new policy.  Locke requested a copy of that e-mail, and was advised 

that it would not be produced. 

9. On April 4, 2018, Locke sent a written request for access to judicial records to the 

Clerk’s Office requesting the following: 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes of then Chief Judge Anne C. Conway in 
2014; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes of then Chief Judge Anne C. Conway in 
2015; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2014 concerning assignment and/or reassignment of cases to or from 
Judge Charlene Edwards Honeywell; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2015 concerning assignment and/or reassignment of cases to or from 
Judge Charlene Edwards Honeywell; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2014 concerning assignment and/or reassignment of cases to or from 
Judge Carlos E. Mendoza; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2015 concerning assignment and/or reassignment of cases to or from 
Judge Carlos E. Mendoza; 

Ø Any and all e-mails, correspondence and records concerning the case 
reassignment of case number 6:11-cv-970-Orl-41GJK to Judge Carlos 
E. Mendoza; and 
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Ø Any and all e-mail, correspondence, assignments and records from 
Judge Charlene Edwards Honeywell to Judge Carlos E. Mendoza 
concerning case number 6:11-cv-970-Orl-41GJK. 

See Exhibit 1. 

10. The Clerk’s Office failed to respond to Locke’s April 4, 2018, written request for 

access to judicial records.   

11. Instead, the Clerk’s Office knowingly and intentionally mischaracterized Locke’s 

April 4, 2018, written request for access to judicial records as a motion to disqualify. 

12. Unbeknownst to the plaintiff and her counsel, including Locke, on April 18, 2019, 

the Clerk’s Office electronically filed Locke’s April 4, 2018, written request for 

access to judicial records as a motion to disqualify Judge Mendoza in the Bussey-

Morice Civil Rights Case.  See Exhibit 2. 

 

13. This mischaracterization of Locke’s April 4, 2018, written request for access to 

judicial records directed to the Clerk’s Office as a motion to disqualify and 

subsequent electronic filing by the Clerk’s Office in the Bussey-Morice Civil Rights 

Case is tantamount to the commission of wire fraud by the Clerk’s Office in violation 

of 18 U.S.C. § 1343. 

14. Judge Mendoza further perpetuated the Clerk’s Office’s knowing and intentional 

mischaracterization of Locke’s April 4, 2018, written request for access to judicial 

records by making a ruling as if a motion had actually been filed in the Bussey-

Morice Civil Rights Case. 

15. Specifically, Judge Mendoza entered an Order mischaracterizing Locke’s April 4, 

2018, written request for access to judicial records as a motion to disqualify and in 
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that Order, Judge Mendoza denied disqualification even though Locke never 

moved for disqualification; Judge Mendoza further completely ignored Locke’s 

request for access to judicial records.   

I. 

LOCKE’S CLAIM FOR COMMON LAW RIGHT OF 
ACCESS TO JUDICIAL RECORDS AND DOCUMENTS 

 
16. Locke re-alleges and incorporates by reference paragraphs 1 through 15 above as 

if fully set forth herein. 

17. “It is clear that the courts of this country recognize a general right to inspect and 

copy public records and documents, including judicial records and documents.”5 

18. “The right of access to judicial records is beyond dispute.”6 

19. “The common-law right of access to judicial proceedings, an essential component 

of our system of justice, is instrumental in securing the integrity of the process.”7 

20. “The media and public presumptively have a right to access judicial records.”8 

                                                
5	See Comm’r, Ala. Dep’t of Corr. v. Advance Local Media, LLC, 2019 U.S. App. LEXIS 
7840, at *7 (11th Cir. March 18, 2019).	
6	See Glenmede Trust Co. v. Thompson, 56 F.3d 476, 487 (3d Cir. 1995); see also 
Leucadia, Inc. v. Applied Extrusion Technologies, Inc., 998 F.2d 157, 161 (3d Cir. 
1993)(“The common law right of public access to judicial documents is said to predate 
the Constitution.”); see also Nixon v. Warner Communications, Inc., 435 U.S. 589, 587-
88 (1978)(“It is clear that the courts of this country recognize a general right to inspect 
and copy public records and documents, including judicial records and documents. In 
contrast to the English practice, . . . American decisions generally do not condition 
enforcement of this right on a proprietary interest in the document or upon a need for it 
as evidence in a lawsuit. The interest necessary to support the issuance of a writ 
compelling access has been found, for example, in the citizen’s desire to keep a watchful 
eye on the workings of public agencies, . . . and in a newspaper publisher's intention to 
publish information concerning the operation of government.”).	
7	See Chicago Tribune Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304, 1311 (11th Cir. 
2001).	
8	See Chicago Tribune Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304, 1311 (11th Cir. 
2001).	
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21. “The common law right of access to judicial records ‘establish[es] a general 

presumption that criminal and civil actions should be conducted publicly’ and 

'includes the right to inspect and copy public records and documents.’ It is ‘an 

essential component of our system of justice' and 'is instrumental in securing the 

integrity of the process.’”9 

22. “[M]aterials submitted by litigants—whether or not they are formally filed with the 

district court—that are ‘integral to the judicial resolution of the merits’ in any action 

taken by that court are subject to the common law right of access and the 

necessary balancing of interests that the right entails.”10 

23. The Eleventh Circuit has never held that “filing is required in order to turn a 

document into a judicial record—especially when that document may help a court 

to resolve the merits of an action.”11 

24. Locke does not need access to the judicial records for an illegitimate purpose as 

to promote public scandal or gain unfair commercial advance. 

25. Right of Access to judicial records is likely to promote public understanding of the 

reassignment of the case in a manner inconsistent with Local Rule 1.03 which, in 

turn, would have a direct impact in assessing whether Judge Mendoza had 

exclusive jurisdiction over the Bussey-Morice Civil Rights Case. 

                                                
9	See FTC v. AbbVie Prods., LLC, 713 F.3D 54, 62 (11th Cir. 2013)(quoting Chicago 
Tribune, 263 F.3d at 1311).	
10	See Comm’r, Ala. Dep’t of Corr. v. Advance Local Media, LLC, 2019 U.S. App. LEXIS 
7840, at *10 (11th Cir. March 18, 2019)(quoting AbbVie Prods., 713 F.3d at 64).	
11	See Comm’r, Ala. Dep’t of Corr. v. Advance Local Media, LLC, 2019 U.S. App. LEXIS 
7840, at *10-11 (11th Cir. March 18, 2019).	
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WHEREFORE, Locke respectfully requests that this Court enter judgment in his 

favor and against the Clerk’s Office, permitting Locke to gain access to the following 

judicial records and documents sought by Locke’s April 4, 2018, written request to access 

judicial records:  

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes of then Chief Judge Anne C. Conway in 
2014; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes of then Chief Judge Anne C. Conway in 
2015; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2014 concerning assignment and/or reassignment of cases to or from 
Judge Charlene Edwards Honeywell; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2015 concerning assignment and/or reassignment of cases to or from 
Judge Charlene Edwards Honeywell; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2014 concerning assignment and/or reassignment of cases to or from 
Judge Carlos E. Mendoza; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2015 concerning assignment and/or reassignment of cases to or from 
Judge Carlos E. Mendoza; 

Ø Any and all e-mails, correspondence and records concerning the case 
reassignment of case number 6:11-cv-970-Orl-41GJK to Judge Carlos 
E. Mendoza; and 

Ø Any and all e-mail, correspondence, assignments and records from 
Judge Charlene Edwards Honeywell to Judge Carlos E. Mendoza 
concerning case number 6:11-cv-970-Orl-41GJK. 
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II. 

DECLARATORY RELIEF CLAIM 

26. Locke re-alleges and incorporates by reference paragraphs 1 through 15 above as 

if fully set forth herein. 

27. Pursuant to 28 U.S.C. § 2201, “any court of the United States, upon the filing of an 

appropriate pleading, may declare the rights and other legal relations of any 

interested party seeking such declaration, whether or not further relief is or could 

be sought. Any such declaration shall have the force and effect of a final judgment 

or decree and shall be reviewable as such.” 

28. Pursuant to 28 U.S.C. § 2202, “[f]urther necessary or proper relief based on a 

declaratory judgment or decree may be granted, after reasonable notice and 

hearing, against any adverse party whose rights have been determined by such 

judgment.” 

29. An actual controversy exists between the parties, as Locke has requested access 

to judicial records and documents, and the Clerk’s Office has refused to respond 

to said request. 

30. An actual controversy further exists between the parties, as on April 4, 2018, Locke 

sent a written request for access to judicial records to the Clerk’s Office, and the 

Clerk’s Office mischaracterized Locke’s April 4, 2018, written request for access 

to judicial records directed to the Clerk’s Office as a motion to disqualify Judge 

Mendoza and subsequently filed it in the Bussey-Morice Civil Rights Case. 
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WHEREFORE, Locke requests that this Court enter Final Judgment:  

(1) declaring that Locke has a right to access the following judicial records and 

documents sought in Locke’s April 4, 2018, written request:  

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes of then Chief Judge Anne C. Conway in 
2014; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes of then Chief Judge Anne C. Conway in 
2015; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2014 concerning assignment and/or reassignment of cases to or from 
Judge Charlene Edwards Honeywell; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2015 concerning assignment and/or reassignment of cases to or from 
Judge Charlene Edwards Honeywell; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2014 concerning assignment and/or reassignment of cases to or from 
Judge Carlos E. Mendoza; 

Ø Any and all e-mails, correspondence and records from the Clerk 
regarding any policy changes by then Chief Judge Anne C. Conway in 
2015 concerning assignment and/or reassignment of cases to or from 
Judge Carlos E. Mendoza; 

Ø Any and all e-mails, correspondence and records concerning the case 
reassignment of case number 6:11-cv-970-Orl-41GJK to Judge Carlos 
E. Mendoza; and 

Ø Any and all e-mail, correspondence, assignments and records from 
Judge Charlene Edwards Honeywell to Judge Carlos E. Mendoza 
concerning case number 6:11-cv-970-Orl-41GJK; and 
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(2) declaring that the Clerk’s Office’s April 18, 2018, filing of Locke’s April 4, 2018, 

written request for access to judicial records and documents was not a motion to disqualify 

Judge Mendoza and should not have been filed by the Clerk’s Office; and 

(3) entering any and all additional Orders necessary to compel the Clerk’s Office’s 

compliance with this Court’s declaration that Locke is entitled to the requested judicial 

records and documents. 

 

       /s  
Dated: April 25, 2019.    ________________________________ 

Wendell T. Locke, For the Firm 
       Florida Bar No. 119260 
       wendell@lockefirm.com 
 
       LOCKE LAW, P.A. 
       8201 Peters Road 

Suite 1000 
       Plantation, Florida 33324 
       954.382.8858 telephone 
       954.827.0998 facsimile 
       www.lockefirm.com 
       ATTORNEYS FOR LOCKE 
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AL AN & L 0 CKErm.c 

113 South Monroe Street 
1 51  Floor 

Tallahassee, Florida 32301 

TRIAL AND APPELLATE 
ATTORNEYS AND COI TNSELORS 

777 South Flagler Drive 
West Tower — gth  Floor 

West Palm Beach, Florida 33401 
(800) 909-3973 telephone 
(561) 771-0520 facsimile 

Main Office 

80 Southwest 8`" Street 
Suite 2000 

Miami, Florida 33130 

May 23, 2018 

VIA CERTIFIED MAIL 

  

7017 1000 0000 2315 8128 

Chuck Grassley, Chairman 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

7017 1000 0000 2315 8135 

Bob Goodlatte, Chairman 
House Committee on the Judiciary 
2138 Rayburn House Office Building 
Washington, D.C. 20515 

RE: 	REQUEST FOR JUDICIAL OVERSIGHT 

Committee on the Judiciary: 

Please accept this missive as a formal request for judicial oversight in the civil case of J. 
Pearl Bussey-Morice v. Patrick Kennedy et al., Case No. 6:11-CV-970-ORL-36-GJK, 
pending in the United States District Court for the Middle District of Florida. 

District Judge Charlene Edwards Honeywell presided over the civil case of J. Pearl 
Bussey-Morice v. Patrick Kennedy et al., Case No. 6:11-CV-970-ORL-36-GJK, from 
December 20, 2011, until the Clerk curiously reassigned the matter to District Judge 
Carlos E. Mendoza on January 21, 2015, in a manner that appears to be inconsistent 
with 28 U.S.C. § 137, Local Rule 1.03 and case law. After a written request' was made 
on April 4, 2018, for courtesy copies of the judicial records giving rise to the case 
reassignment, the Clerk refused to respond and instead took the liberty of filing the 
request in the pending case; the Clerk mischaracterized the written request as a motion 
to disqualify District Judge Carlos E. Mendoza unbeknownst to the Plaintiff or Plaintiff's 
attorneys. 

See request for judicial records, attached hereto as Exhibit 1. 
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ISSUES FOR INVESTIGATIVE OVERSIGHT 

1. What prompted the Clerk to reassign the case of J. Pearl Bussey-Morice 
v. Patrick Kennedy et al., Case No. 6:11-CV-970-ORL-36-GJK, from 
District Judge Charlene Edwards Honeywell to District Judge Carlos E. 
Mendoza on January 21, 2015, in a manner that appears to be 
inconsistent with 28 U.S.C. § 137, Local Rule 1.03 and case law? 

2. Did race play a role in the decision to reassign the case of J. Pearl 
Bussey-Morice v. Patrick Kennedy et al., Case No. 6:11-CV-970-ORL-36-
GJK, from District Judge Charlene Edwards Honeywell to District Judge 
Carlos E. Mendoza on January 21, 2015, where the decedent, Plaintiff, 
Plaintiffs attorneys and District Judge Honeywell are African-Americans, 
and the individual defendants, defense attorneys and District Judge 
Mendoza are not? 

3. Why is the Clerk refusing to respond to the April 4, 2018, request for 
judicial records in the face of clear precedent requiring the production of 
the requested records? 

4. What prompted the Clerk to mischaracterize the April 4, 2018, request for 
judicial records as a motion to disqualify District Judge Mendoza and file it 
in the case of J. Pearl Bussey-Morice v. Patrick Kennedy et al., Case No. 
6:11-CV-970-ORL-36-GJK, unbeknownst to the Plaintiff or Plaintiffs 
attorneys? 

THE NEED FOR OVERSIGHT 

During an initial telephone inquiry into the case reassignment, the undersigned was 
advised that an operations manager actually made the case transfer from Judge 
Charlene Edwards Honeywell to Judge Carlos E. Mendoza. Shortly thereafter, the 
undersigned received a call from Judge Mendoza's deputy clerk, offering to answer the 
undersigned's questions concerning the reassignment. 	During that call, the 
undersigned was advised that there was a standing order concerning the reassignment 
of cases from Judge Charlene Edwards Honeywell to Judge Carlos E. Mendoza; 
however, that explanation was retracted upon the undersigned's request for a copy of 
that standing order. It was then that the undersigned was advised that the transfer 
occurred pursuant to an e-mail from the Clerk of Courts concerning then-Chief Judge 
Anne Conway's new policy. The undersigned verbally requested a copy of that policy, 
and was advised that it would not be produced, prompting the undersigned to formally 
request in writing copies of that e-mail and other documents. 

To date, the United States Clerk of Court for the Middle District of Florida has refused to 
make available for inspection or copying the judicial records requested in the 
undersigned's April 4, 2018, missive. See Exhibit 1. The Clerk's wholesale disregard 
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for the common law right of access to judicial records in this instance undermines public 
confidence in the judiciary as well as important notions of transparency and Due 
Process (i.e. a fair and impartial tribunal). 

The inconsistent answers provided by various court staff during the undersigned's prior 
telephone inquiry into the case reassignment and the Clerk's refusal to make available 
for inspection or copying the judicial records requested in the undersigned's 
April 4, 2018, missive, give rise to an inference that the civil case of J. Pearl Bussey-
Morice v. Patrick Kennedy et al., Case No. 6:11-CV-970-ORL-36-GJK, pending in the 
United States District Court for the Middle District of Florida, was reassigned from 
District Court Judge Charlene Edwards Honeywell to District Court Judge Carlos E. 
Mendoza in a manner inconsistent with 28 U.S.C. § 137 and Local Rule 1.03. 

The undersigned is concerned that diversity in the judiciary may effectively be nullified if 
cases are permitted to be reassigned by means other than the rule of law. 	Your 
committee has the power to ferret out this and other issues underlying the reassignment 
of judges in this instance and in other cases around the country. Your exercise of 
power in that regard is greatly appreciated. 

Thank you for your consideration. 

With kind regards, 

ALAN & LOCKErmA. 

Wendell 
Locke 

Digitally signed by 
Wendell Locke 
Date: 2018.05.23 
12:21:43 -04'00' 

Wendell T. Locke, ESQ. 
For the Firm 

cc: 	Sen. Dianne Feinstein, Ranking Member of the Senate Judiciary Committee 
Sen. Ben Sasse, Chairman, Subcommittee on Oversight. Agency Action, 
Federal Rights and Federal Courts 

Sen. Richard Blumenthal, Ranking Member, Subcommittee on Oversight, 
Agency Action, Federal Rights and Federal Courts 

Sen. Ted Cruz, Chairman, Subcommittee on The Constitution 
Sen. Mazie Hirono, Ranking Member, Subcommittee on The Constitution 
Rep. Jerry Nadler, Ranking Member, House Committee on the Judiciary 
Rep. Steve King, Chairman, Subcommittee on the Constitution and Civil Justice 
Rep. Steve Cohen, Ranking Member, Subcommittee on the Constitution and 

Civil Justice 
Rep. Darrell Issa, Chairman, Subcommittee on Courts, Intellectual Property 

and the Internet 
Rep. Hank Johnson, Ranking Member, Subcommittee on Courts, Intellectual Property 

and the Internet 
Senate Subcommittee Members on Oversight, Agency Action, Federal Rights 
and Federal Courts 
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Senate Subcommittee Members on Subcommittee on The Constitution 
House Subcommittee Members on the Constitution and Civil Justice 
House Subcommittee Members on the Courts, Intellectual Property and the Internet 
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ALAN 6 LOCKErLii 

113 South Monroe Street 
Floor 

Tallahassee. Florida 32301 

TiRIAL AND APPELLATE 
AvrouNi-,:ys AND ('OL'NSELOR 

77' South Flader Drive. 
West Tower N h̀  Floor 

West Palm Beach. Florida 33401 
(800)909-3973 telephone 
(5611771-0520 facsimile 

Main Office 

80 Southwest 8th  Street 
Suite 2000 

Miami. Florida 33130 

April 4, 2018 

VIA CERTIFIED MAIL  (7017 1000 0000 2315 8043) 

Elizabeth Warren, Clerk of Court 
Office of the Clerk 
George C. Young U.S. Courthouse & Federal Building 
United States District Court for the Middle District of Florida 
401 West Central Boulevard 
Orlando, Florida 32801-0210 

RE: COMMON LAW RIGHT OF ACCESS TO JUDICIAL RECORDS 

Dear Ms. Warren: 

This letter is written to acknowledge receipt of your February 21, 2018, letter concerning 
the undersigned's Freedom of Information Act ("FOIA") request. We understand your 
position to be that FOIA does not apply to the Judicial Branch. Having reviewed the 
cases cited in your February 21, 2018, letter, coupled with the undersigned's own 
research, we concede that the court is not obligated to comply with the undersigned's 
request pursuant to FOIA. However, the undersigned is entitled to the information 
sought in the FOIA request pursuant to the common law right of access to 
judicial records. Accordingly, ALAN 6i. LOCKE1.1.1.t hereby requests that the 
Clerk of Courts, United States District Court for the Middle District of Florida. produce 
the following items: 

Any and all e-mails, correspondence and records from the Clerk regarding 
any policy changes of then Chief Judge Anne C. Conway in 2014; 

Any and all e-mails„ correspondence and records from the Clerk regarding 
any policy changes of then Chief Judge Anne C. Conway in 2015. 

Any and all e-mails, correspondence and records from the Clerk regarding 
any policy changes by then Chief Judge Anne C. Conway in 2014 

EXHIBIT 1 
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concerning assignment and/or reassignment of cases to or from Judge 
Charlene Edwards Honeywell 

Any and all e-mails, correspondence and records from the Clerk regarding 
any policy changes by then Chief Judge Anne C. Conway in 2015 
concerning assignment and/or reassignment of cases to or from Judge 
Charlene Edwards Honeywell' 

Any and all e-mails, correspondence and records from the Clerk regarding 
any policy changes by then Chief Judge Anne C. Conway in 2014 
concerning assignment and/or reassignment of cases to or from Judge 
Carlos E. Mendoza: 

Any and all e-mails, correspondence and records from the Clerk regarding 
any policy changes by then Chief Judge Anne C. Conway in 2015 
concerning assignment and/or reassignment of cases to or from Judge 
Carlos E. Mendoza: 

Any and ail e-mails, correspondence and records concerning the case 
reassignment of case number 6.11-cv-970-Ori-41GJK to Judge Carlos E 
Mendoza: and 

Any and all e-mail, correspondence, assignments and records from Judge 
Charlene Edwards Honeywell to Judge Carlos E. Mendoza concerning 
case number 6:11-cv-970-Ori-41GJK 

The Eleventh Circuit recognizes the presumptive common law right to inspect and copy 
judicial records. See United States v. Rosenthal, 763 F.2d 1291, 1293 (11th Cir. 
1985)(citing Nixon v. Warner Comm., Inc.. 435 U.S. 589. 597 (1978)). The common-law 
right of access to judicial records and documents "is an essential component of our 
system of justice. and is instrumental in securing the integrity of the process." See 
Rosenthal, 763 F.2d at 1293 (citing Chicago Tribune Co. v. Bridgestone/Firestone. Inc., 
263 F.3d 1304, 1310 (11th Cir. 2001)). "This right, like the right to attend judicial 
proceedings, is important if the public is to appreciate fully the often significant events at 
issue in public litigation and the workings of the legal system.' See Rosenthal, 763 F.2d 
at 1293 (quoting Newman v Graddick. 696 F.2d 796, 803 (11th Cir. 1983)), 

The undersigned recognizes the various factors to be considered to avoid the 
interference with the administration of justice (e.g., records sought for an illegitimate 
purpose as to promote public scandal or gain unfair commercial advantage, whether 
access is likely to promote public understanding of historically significant events, and 
whether the press has already been permitted, substantial access to the contents of the 
records), and proffers that the records are critical to determine whether case number 
6:11-cv-970-Ori-413JK was erroneously reassigned from United States District Judge 
Charlene Edwards Honeywell to United States District Judge Carlos E. Mendoza in a 
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manner inconsistent with 28 U.S.C. § 137. Local Rule 1.03 and case law. See e.g., 
United States v. Phillips, 59 F. Supp.2d 1178, 1183 (D. Utah 1999)('The chief judge has 
no power to withdraw an assignment and reassign a case if the rules and orders of the 
court provide otherwise."). 

In an effort to facilitate record production, .11..1N & LOCKED i.t.t• is willing to 
accept documents in electronic format (e.g.. e-mail, .pdfs), provided we also have 
access to the originals that contain signatures and/or writings. When necessary, 
,5.I„1N 4.4% LOCKE1.1.1., will also accept the rolling production of documents. If 
you do not understand this request or any portion thereof. or if you feel you require 
clarification of this request or any portion thereof, please contact me directly at 561-899-
4773 or attywti@aianlockefirm.com. We look forward to receiving the requested 
documents. Thank you for your cooperation. 

With kind regards, 

LOCKEpt.Lc 

Wendell bDyigvvitaelnl ydse 
ll  
ineci 

Locke 

Locke 	Date: 2018.04.04 
11:21:59 -04'00' 

Wendell T Locke. ESQ .  
For the Firm 

cc: 	Chief District Judge Steven D. Merryday (7017 1000 0000 2315 8050) 
District Judge Anne C. Conway (7017 1000 0000 2315 8067) 
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IN THE SUPREME COURT OF FLORIDA 
(Before a Referee) 

THE FLORIDA BAR, 
Supreme Court Case 

Complainant, 	No. SC19-1913 

vs. 	 The Florida Bar File 
No. 2018-50,508 (13F) 

WENDELL TERRY LOCKE, 

Respondent. 
/ 

TRANSCRIPT OF PROCEEDINGS 
SANCTIONS HEARING 

Pages 1 through 50 

Monday, March 1, 2021 
10:01 a.m. to 11:22 a.m. 
Via Zoom Videoconference 

BEFORE: HONORABLE ERNEST ALBERT KOLLRA, Jr., Referee * 

This cause came on to be heard at the time and 
place aforesaid, when and where the following 
proceedings were reported by: 

KELLY A. HICKSON, RPR, FPR * 
Registered Professional Reporter 
Florida Professional Reporter 

Clark Reporting Service - 813-229-3332 

Electronically signed by Kelly Hickson (201-202-950-8937) 
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1 	this point with this filing, at this point the -- 

	

2 	at this point we were still going to -- all intents 

	

3 	and purposes going to trial with those two 

	

4 	officers. 

	

5 	 THE COURT: Okay. 

	

6 	 MR. LOCKE: When the Eleventh Circuit reversed 

	

7 	the trial court as it related to those two officers 

	

8 	and then a final judgment was entered, at that 

	

9 	point, you don't -- I no longer referred to the 

	

10 	officers involved in the death of Preston Bussey as 

	

11 	"brutality officer." 

	

12 	 THE COURT: Okay. Anything else you guys want 

	

13 	to talk about? 

	

14 	 MR. LOCKE: Well, I guess the only other thing, 

	

15 	you know -- and I believe I said this at some point 

	

16 	during the hearing. The issues I had with counsel 

	

17 
	

were not all of the lawyers representing either the 

	

18 
	

individual or the -- individual defendants or the 

	

19 
	

municipality. Mr. Bonner and I never had any 

	

20 
	

problems and Mr. Flood, and I never had any 

	

21 
	

problems. I only had problems or clashes with 

	

22 
	

Mr. Walker. And so I mean, I never got a chance to 

	

23 	-- well, I guess particularly to Mr. Flood because 

	

24 
	

when I -- I guess in referencing -- I guess I 

	

25 
	

called myself not -- while I thought Mr. Walker was 
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,1 Xif]b[ h\Y \YUf]b[) M\Y ]ggiYg B \UX k]h\ WcibgY`

,2 kYfY bch U`` cZ h\Y `UkmYfg fYdfYgYbh]b[ Y]h\Yf h\Y

,3 ]bX]j]XiU` cf h\Y (( ]bX]j]XiU` XYZYbXUbhg cf h\Y

,4 aib]W]dU`]hm) Ff) ;cbbYf UbX B bYjYf \UX Ubm

-+ dfcV`Yag UbX Ff) ?`ccX' UbX B bYjYf \UX Ubm

-, dfcV`Yag) B cb`m \UX dfcV`Yag cf W`Ug\Yg k]h\

-- Ff) PU`_Yf) 9bX gc B aYUb' B bYjYf [ch U W\UbWY hc

-. (( kY``' B [iYgg dUfh]Wi`Uf`m hc Ff) ?`ccX VYWUigY

-/ k\Yb B (( B [iYgg ]b fYZYfYbW]b[ (( B [iYgg B

-0 WU``YX amgY`Z bch (( k\]`Y B h\ci[\h Ff) PU`_Yf kUg
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1 	the problem, I didn't point out Mr. Walker. I just 

	

2 	said "them," the officers were them. So I could 

	

3 	see where a person in Mr. Flood's position might 

	

4 	have taken offense because at that point, I'm 

	

5 	saying both of them, and that really was not the 

	

6 	case, so that wasn't fair to him. 

	

7 	 I also think that, I guess -- I guess this is 

	

8 	one of the rare instances where I allowed someone 

	

9 	to get under my skin, so to speak, and that doesn't 

	

10 	-- that doesn't excuse it, but I think it at least 

	

11 	explains it. You know, I kind of -- I prided 

	

12 
	

myself on being professional and actually, I'm 

	

13 
	

having -- had these kind of allegations lodged 

	

14 	against me was probably, I think my first response 

	

15 	was offended, to be accused of ethical violations, 

	

16 
	you know, when I really try to walk the walk. So 

	

17 	-- but I mean, I also know that -- that, you know, 

	

18 
	

prosecution -- well, I can't say I know because I 

	

19 
	

don't know, but I guess from looking through the 

	

20 
	

lens in which I looked through, you know, my 

	

21 
	

prosecution here was in my opinion unjust, but as 

	

22 
	

long as I choose to practice, I have to maneuver 

	

23 
	

within the rules that they set forth. 

	

24 
	

And even if I do not believe that they are 

	

25 
	

equally applied to everyone, I've got to maneuver 
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IU[Y /.

, h\Y dfcV`Ya' B X]Xb#h dc]bh cih Ff) PU`_Yf) B ^igh

- gU]X "h\Ya'" h\Y cZZ]WYfg kYfY h\Ya) Lc B Wci`X

. gYY k\YfY U dYfgcb ]b Ff) ?`ccX#g dcg]h]cb a][\h

/ \UjY hU_Yb cZZYbgY VYWUigY Uh h\Uh dc]bh' B#a

0 gUm]b[ Vch\ cZ h\Ya' UbX h\Uh fYU``m kUg bch h\Y

1 WUgY' gc h\Uh kUgb#h ZU]f hc \]a)

2 B U`gc h\]b_ h\Uh' B [iYgg (( B [iYgg h\]g ]g

3 cbY cZ h\Y fUfY ]bghUbWYg k\YfY B U``ckYX gcaYcbY

4 hc [Yh ibXYf am g_]b' gc hc gdYU_' UbX h\Uh XcYgb#h

,+ (( h\Uh XcYgb#h YlWigY ]h' Vih B h\]b_ ]h Uh `YUgh

,, Yld`U]bg ]h) Rci _bck' B _]bX cZ (( B df]XYX

,- amgY`Z cb VY]b[ dfcZYgg]cbU` UbX UWhiU``m' B#a

,. \Uj]b[ (( \UX h\YgY _]bX cZ U``Y[Uh]cbg `cX[YX

,/ U[U]bgh aY kUg dfcVUV`m' B h\]b_ am Z]fgh fYgdcbgY

,0 kUg cZZYbXYX' hc VY UWWigYX cZ Yh\]WU` j]c`Uh]cbg'

,1 mci _bck' k\Yb B fYU``m hfm hc kU`_ h\Y kU`_) Lc

,2 (( Vih B aYUb' B U`gc _bck h\Uh (( h\Uh' mci _bck'

,3 dfcgYWih]cb (( kY``' B WUb#h gUm B _bck VYWUigY B

,4 Xcb#h _bck' Vih B [iYgg Zfca `cc_]b[ h\fci[\ h\Y

-+ `Ybg ]b k\]W\ B `cc_YX h\fci[\' mci _bck' am

-, dfcgYWih]cb \YfY kUg ]b am cd]b]cb ib^igh' Vih Ug

-- `cb[ Ug B W\ccgY hc dfUWh]WY' B \UjY hc aUbYijYf

-. k]h\]b h\Y fi`Yg h\Uh h\Ym gYh Zcfh\)

-/ 9bX YjYb ]Z B Xc bch VY`]YjY h\Uh h\Ym UfY

-0 YeiU``m Udd`]YX hc YjYfmcbY' B#jY [ch hc aUbYijYf
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1 	in such a way that I'm not having to explain why I 

	

2 	dotted an I or why I crossed a T. So you know, I 

	

3 	proceeded in good faith, even to get to the point 

	

4 	to where I could pin down the truth about what 

	

5 	actually happened. I think I got close to the 

	

6 	truth or have a good idea of what happened as 

	

7 	relation to the reassignment of the case and how 

	

8 	that impacts exclusive jurisdiction. I know the 

	

9 
	

federal courts ruled the way they ruled, but you 

	

10 
	

know, just because a federal court ruled that blue 

	

11 
	

is red, that doesn't make it red, it makes it red 

	

12 
	

for that case. 

	

13 
	

So I'm not crazy, but I have to accept how the 

	

14 
	

Court rules, and so I guess I'll navigate going 

	

15 
	

forward, I guess I'll have to, I guess, ultimately, 

	

16 
	

you know, whatever the Florida Supreme Court 

	

17 
	

decides, you know, whether it accepts whatever 

	

18 
	

recommendation that you make in the end, whatever 

	

19 
	

this ultimate final sanction is, I'll have to 

	

20 
	

accept that and then avoid -- avoid some of the 

	

21 
	

landmines that I -- that I -- well, stepped on. 

	

22 
	

THE COURT: Okay. We ready for closing? Bar? 

	

23 
	

MS. GUINAND: Your Honor, I don't necessarily 

	

24 	need to give an entire closing unless your Honor 

	

25 
	

wants to. I think based on the argument that's 
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IU[Y //

, ]b giW\ U kUm h\Uh B#a bch \Uj]b[ hc Yld`U]b k\m B

- XchhYX Ub B cf k\m B WfcggYX U M) Lc mci _bck' B

. dfcWYYXYX ]b [ccX ZU]h\' YjYb hc [Yh hc h\Y dc]bh

/ hc k\YfY B Wci`X d]b Xckb h\Y hfih\ UVcih k\Uh

0 UWhiU``m \UddYbYX) B h\]b_ B [ch W`cgY hc h\Y

1 hfih\ cf \UjY U [ccX ]XYU cZ k\Uh \UddYbYX Ug

2 fY`Uh]cb hc h\Y fYUgg][baYbh cZ h\Y WUgY UbX \ck

3 h\Uh ]adUWhg YlW`ig]jY ^if]gX]Wh]cb) B _bck h\Y

4 ZYXYfU` Wcifhg fi`YX h\Y kUm h\Ym fi`YX' Vih mci

,+ _bck' ^igh VYWUigY U ZYXYfU` Wcifh fi`YX h\Uh V`iY

,, ]g fYX' h\Uh XcYgb#h aU_Y ]h fYX' ]h aU_Yg ]h fYX

,- Zcf h\Uh WUgY)

,. Lc B#a bch WfUnm' Vih B \UjY hc UWWYdh \ck h\Y

,/ <cifh fi`Yg' UbX gc B [iYgg B#`` bUj][UhY [c]b[

,0 ZcfkUfX' B [iYgg B#`` \UjY hc' B [iYgg' i`h]aUhY`m'

,1 mci _bck' k\UhYjYf h\Y ?`cf]XU LidfYaY <cifh

,2 XYW]XYg' mci _bck' k\Yh\Yf ]h UWWYdhg k\UhYjYf

,3 fYWcaaYbXUh]cb h\Uh mci aU_Y ]b h\Y YbX' k\UhYjYf

,4 h\]g i`h]aUhY Z]bU` gUbWh]cb ]g' B#`` \UjY hc

-+ UWWYdh h\Uh UbX h\Yb Ujc]X (( Ujc]X gcaY cZ h\Y

-, `UbXa]bYg h\Uh B (( h\Uh B (( kY``' ghYddYX cb)

-- MA> <HNKM5 H_Um) PY fYUXm Zcf W`cg]b[7 ;Uf7

-. FL) @NBG9G=5 Rcif Acbcf' B Xcb#h bYWYggUf]`m

-/ bYYX hc []jY Ub Ybh]fY W`cg]b[ ib`Ygg mcif Acbcf

-0 kUbhg hc) B h\]b_ VUgYX cb h\Y Uf[iaYbh h\Uh#g
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1 
	

been provided and unless you want something 

	

2 
	

specific, I would just reiterate the aggravating 

	

3 
	

factors and the standards that we filed in our 

	

4 
	

Notice of Filing Authority as well as the case law 

	

5 	and would ask that your Honor use The Florida Bar 

	

6 
	

verse Patterson, 2018 case, which was an opinion 

	

7 
	

issued by the Supreme Court as a guide and a 

	

8 
	

precedent here and recommend a one-year suspension. 

	

9 
	

We're also asking that Mr. Locke attend ethics 

	

10 
	

school and professionalism workshops and pay The 

	

11 
	

Bar disciplinary costs once the motion outlining 

	

12 
	

the cost has been filed. 

	

13 
	

THE COURT: Defense? 

	

14 	 MR. ALAN: I have nothing further. 

	

15 	 THE COURT: Okay. The Court is going to order 

	

16 	a 90-day suspension, ethics school, and the 

	

17 	workshop. I do find that the mitigating factors 

	

18 	that were pointed out by defense are applicable 

	

19 	here. As far as the PTSD, there is the substantive 

	

20 	evidence -- or subjective -- excuse me -- evidence 

	

21 	or testimony that was taken during the trial -- 

	

22 	lengthy testimony concerning Mr. Locke's past and 

	

23 	the horrendous examples of conduct that were 

	

24 	imposed upon him, causing him even to leave his 

	

25 	college of choice and go to another one. 
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IU[Y /0

, VYYb dfcj]XYX UbX ib`Ygg mci kUbh gcaYh\]b[

- gdYW]Z]W' B kci`X ^igh fY]hYfUhY h\Y U[[fUjUh]b[

. ZUWhcfg UbX h\Y ghUbXUfXg h\Uh kY Z]`YX ]b cif

/ Gch]WY cZ ?]`]b[ 9ih\cf]hm Ug kY`` Ug h\Y WUgY `Uk

0 UbX kci`X Ug_ h\Uh mcif Acbcf igY M\Y ?`cf]XU ;Uf

1 jYfgY IUhhYfgcb' -+,3 WUgY' k\]W\ kUg Ub cd]b]cb

2 ]ggiYX Vm h\Y LidfYaY <cifh Ug U [i]XY UbX U

3 dfYWYXYbh \YfY UbX fYWcaaYbX U cbY(mYUf gigdYbg]cb)

4 PY#fY U`gc Ug_]b[ h\Uh Ff) EcW_Y UhhYbX Yh\]Wg

,+ gW\cc` UbX dfcZYgg]cbU`]ga kcf_g\cdg UbX dUm M\Y

,, ;Uf X]gW]d`]bUfm Wcghg cbWY h\Y ach]cb cih`]b]b[

,- h\Y Wcgh \Ug VYYb Z]`YX)

,. MA> <HNKM5 =YZYbgY7

,/ FK) 9E9G5 B \UjY bch\]b[ Zifh\Yf)

,0 MA> <HNKM5 H_Um) M\Y <cifh ]g [c]b[ hc cfXYf

,1 U 4+(XUm gigdYbg]cb' Yh\]Wg gW\cc`' UbX h\Y

,2 kcf_g\cd) B Xc Z]bX h\Uh h\Y a]h][Uh]b[ ZUWhcfg

,3 h\Uh kYfY dc]bhYX cih Vm XYZYbgY UfY Udd`]WUV`Y

,4 \YfY) 9g ZUf Ug h\Y IML=' h\YfY ]g h\Y giVghUbh]jY

-+ Yj]XYbWY (( cf giV^YWh]jY (( YlWigY aY (( Yj]XYbWY

-, cf hYgh]acbm h\Uh kUg hU_Yb Xif]b[ h\Y hf]U` ((

-- `Yb[h\m hYgh]acbm WcbWYfb]b[ Ff) EcW_Y#g dUgh UbX

-. h\Y \cffYbXcig YlUad`Yg cZ WcbXiWh h\Uh kYfY

-/ ]adcgYX idcb \]a' WUig]b[ \]a YjYb hc `YUjY \]g

-0 Wc``Y[Y cZ W\c]WY UbX [c hc Ubch\Yf cbY)
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1 	 I don't find any aggravating factors here. The 

	

2 	Number 7, the refusal to acknowledge the wrongful 

	

3 	nature of his conduct, there was some testimony to 

	

4 	that effect; but there was also a lot of testimony 

	

5 	on the other side, that he was basically saying, If 

	

6 	what I did wrong, I have to suffer the 

	

7 	consequences. It really didn't acknowledge that he 

	

8 	was wrong, but it was kind of -- I made notes on 

	

9 	this. It was kind of half and half on that. 

	

10 	 The submission of the false evidence, it wasn't 

	

11 	-- I didn't see any false evidence there. We do 

	

12 	have the fact that the affidavit that was filed did 

	

13 	not meet the five standards, and as I indicate -- 

	

14 	and I guess from what Mr. Alan was pointing out, I 

	

15 	was the first one to notice that it wasn't a proper 

	

16 	affidavit. So I don't see any aggravating factors 

	

17 	here. 

	

18 	 So I'm going to just go with the -- my ruling 

	

19 	for the 90-day suspension, ethics school, and the 

	

20 	workshop and, of course, the payment of the costs 

	

21 	incurred by The Bar. Okay? 

	

22 	 MS. GUINAND: Yes, your Honor. Would you like 

	

23 	me to draft the proposed full report with that 

	

24 	incorporated? 

	

25 	 THE COURT: Yes, please. 
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IU[Y /1

, B Xcb#h Z]bX Ubm U[[fUjUh]b[ ZUWhcfg \YfY) M\Y

- GiaVYf 2' h\Y fYZigU` hc UW_bck`YX[Y h\Y kfcb[Zi`

. bUhifY cZ \]g WcbXiWh' h\YfY kUg gcaY hYgh]acbm hc

/ h\Uh YZZYWh6 Vih h\YfY kUg U`gc U `ch cZ hYgh]acbm

0 cb h\Y ch\Yf g]XY' h\Uh \Y kUg VUg]WU``m gUm]b[' BZ

1 k\Uh B X]X kfcb[' B \UjY hc giZZYf h\Y

2 WcbgYeiYbWYg) Bh fYU``m X]Xb#h UW_bck`YX[Y h\Uh \Y

3 kUg kfcb[' Vih ]h kUg _]bX cZ (( B aUXY bchYg cb

4 h\]g) Bh kUg _]bX cZ \U`Z UbX \U`Z cb h\Uh)

,+ M\Y giVa]gg]cb cZ h\Y ZU`gY Yj]XYbWY' ]h kUgb#h

,, (( B X]Xb#h gYY Ubm ZU`gY Yj]XYbWY h\YfY) PY Xc

,- \UjY h\Y ZUWh h\Uh h\Y UZZ]XUj]h h\Uh kUg Z]`YX X]X

,. bch aYYh h\Y Z]jY ghUbXUfXg' UbX Ug B ]bX]WUhY ((

,/ UbX B [iYgg Zfca k\Uh Ff) 9`Ub kUg dc]bh]b[ cih' B

,0 kUg h\Y Z]fgh cbY hc bch]WY h\Uh ]h kUgb#h U dfcdYf

,1 UZZ]XUj]h) Lc B Xcb#h gYY Ubm U[[fUjUh]b[ ZUWhcfg

,2 \YfY)

,3 Lc B#a [c]b[ hc ^igh [c k]h\ h\Y (( am fi`]b[

,4 Zcf h\Y 4+(XUm gigdYbg]cb' Yh\]Wg gW\cc`' UbX h\Y

-+ kcf_g\cd UbX' cZ WcifgY' h\Y dUmaYbh cZ h\Y Wcghg

-, ]bWiffYX Vm M\Y ;Uf) H_Um7

-- FL) @NBG9G=5 RYg' mcif Acbcf) Pci`X mci `]_Y

-. aY hc XfUZh h\Y dfcdcgYX Zi`` fYdcfh k]h\ h\Uh

-/ ]bWcfdcfUhYX7

-0 MA> <HNKM5 RYg' d`YUgY)
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generally governing citation ofjudicial

decisions issued on or after Jan. 1, 2007.

See also U.S. Ct. of App. 11th Cir. Rule 36-2.
United States Court of Appeals,
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excessive force claims brought by representative

of arrestee's estate; arrestee was aggressive and

belligerent when confronted by the officers,

failed to comply with the officers' instructions,

and continued to fight and struggle after the stun

guns' initial application. U.S.C.A. Const.Amend.

4; 42 U.S.C.A. § 1983.

2 l Cases that cite this headnote

J. Pearl BUSSEY-MORICE, as Personal

Representative of the Estate of Preston

Bussey, III, Plaintiff-Appellee,

v.

Ivette GOMEZ and Gordon

Hewatt, Defendants-Appellants.

No. 13-10897.

Oct. 1, 2014.

Synopsis

Background: Representative of arrestee's estate brought §

1983 action against arresting officers, claiming that officers

used excessive force in subduing arrestee. The United States

District Court for the Middle District of Florida denied

officers' motion for summary judgment. Officers appealed.

Attorneys and Law Firms

*621 Wendell Terry Locke, Locke Law, PA, Plantation, FL,
Kelsay D. Patterson, Law Office of Kelsay D. Patterson,

Tampa, FL, for Plaintiff-Appellee.

Joseph R. Flood. Jr., 1 amar D. Ox ford, Joshua B. Walker,

Dean Ringers Morgan & Lawton, PA, Orlando, FL, for

Defendants-Appellants.

Appeal from the United States District Court for the Middle

District of Florida. D.C. Docket No. 6:11-cv-970-ORL-36-

GJK.

Before W l l.SON, Wl l 1 1A M PRYOR, and ROSENBA UM,

Circuit Judges.

Opinion

*622 PER CURIAM:

This case arises out of the tragic death of Preston Bussey

Holding: The Court of Appeals held that officers were III, who died following officers' attempts to gain control of

entitled to qualified immunity. him after he had been Baker Acted, had refused to cooperate

with medical personnel, and had struggled against officers'

repeated attempts to bring him under control in a public

Reversed. hospital's emergency-room lobby.

West Headnotes (1)

[1] Civil Rights -= Sheri ffs, police. and other

peace o fficers

Police officers did not violate a clearly

established right by attempting to subdue

arrestee in hospital emergency room through

repeated use of stun guns, and thus officers

were entitled to qualified immunity from § 1983

Although the loss of Bussey's life is deeply regrettable,

on the facts of this case, we cannot find that Appellants-

defendants Officer Ivette Gomez and Sergeant Gordon

Hewatt violated Bussey's clearly established constitutional

rights. We therefore reverse the district court's denial of

summary judgment to the defendants on qualified-immunity

grounds.

I.
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Bussey-Morice v. Gomez, 587 Fed.Appx. 621 (2014)

In the early morning hours of December 19, 2009, Bussey

entered the emergency-room lobby ofthe WuesthoffHospital,

bleeding from his arms as a result of self-inflicted wounds.
Charge Nurse Amanda McCourt, the hospital's Patient Care

Coordinator, was the first to encounter Bussey and described

him as "belligerent" and "aggressive." Due to the wounds on

his arms and the manner in which he spoke, McCourt believed

Bussey to be having an acute psychotic attack.

Triage Nurse Donna Payna and Emergency Room Nurse

George Murray assisted McCourt, walking Bussey to a triage

room in order to take his vital signs. Bussey told both Payna

and Murray that he had a "leech worm" in his arm that

he wanted removed. Murray noted that Bussey was actively

bleeding from his arms, and both nurses described Bussey as

agitated and belligerent and stated that he refused to follow

directions. Both nurses also reported that they felt threatened

by Bussey. Despite the nurses' efforts to treat him, Bussey

refused to allow the nurses to touch him or treat his wounds.

When Bussey attempted to leave the hospital, he became more

aggressive, waving his hands toward the security officers

*623 and threatening to throw blood on them and attack
them. Bussey, who refused to listen to the security officers'

commands and left the hospital, pried the ambulance entrance

doors open in order to leave.

Upon observing this behavior, another hospital employee,

"Jeannie," placed a 911 call to the Rockledge Police

Department to seek officers' assistance in apprehending

Bussey. Jeannie advised the 911 dispatcher that Bussey had

been Baked Acted and had escaped from the hospital. She

described Bussey to the dispatcher as "psychotic." Jeannie

also reported that Bussey had threatened to fight security and

had cocked his fists before running out the door. This was not

the only call that hospital employees made to 911. Indeed, a

911 call log reflects that hospital employees placed at least

three phone calls to the Rockledge Police Department seeking

assistance with detaining Bussey.

Because of Bussey's behavior and because Murray felt

threatened, Murray asked for assistance from the on-duty

emergency-room physician, Dr. Edward Mallory. Bussey

again complained to Dr. Mallory that he had a lecch worm

in his right forearm, and Dr. Mallory noticed that Bussey had

dried blood on his hands. Based upon his observations, Dr.

Mallory determined that Bussey was acutely psychotic and

hallucinating and concluded that Bussey needed to be Baker

Acted for his own protection and for the protection of others.

Dr. Mallory informed Bussey that he would be observed

for twenty-four hours and ordered the nurses to administer

two anti-psychotic medications to Bussey-Xyprexia and

Ativan-to calm him down, noting that Bussey potentially

could be violent. Dr. Mallory also directed the nurses to have

hospital security officers strap Bussey to a stretcher with four-
point leather restraints.

The Florida Mental Health Act ("Baker Act") is found at

Florida Statute Sections 394.451 et seq. It provides for

the involuntary commitment of a person for a mental-

health evaluation.

After fleeing from the hospital, Bussey roamed around the

hospital parking lot for approximately fifteen minutes and

then returned to the emergency-room lobby before City

of Rockledge officers arrived. Shortly thereafter, City of

Rockledge police officer Matthew Leverich arrived.

Security Officer Valpetti met the officer outside the hospital,

told him that Bussey appeared to be high on drugs, and

advised the officer to "glove up" because Bussey was

bleeding. Valpetti also relayed to Officer Leverich his opinion

that Bussey was not going to comply and that he was going to

have a problem with him. Further, Valpetti advised the officer

that he would probably need to use a Taser to restrain Bussey.

Officer Leverich entered the emergency-room lobby and saw

Bussey standing approximately ten fect away with his hands

and arms covered in blood. Leverich described Bussey as just

"looking through him" while clenching his fist. In response,

Leverich pulled his Taser out and told Bussey several times

to get on the ground. Despite Leverich's commands, Bussey

did not comply.

Security Officers Frank Valpetti and William Davis

responded to assist in restraining Bussey. The security

officers, however, were unable to do so because Bussey told

them not to touch him and indicated that he was leaving to go

to another hospital. Valpetti described Bussey as "belligerent"

and "out of his mind" and stated that Bussey was waving his

hands and throwing blood everywhere.

During Leverich's initial encounter with Bussey, Officer

Gomez entered the hospital with her training officer, Timothy

Herberner. Gomez pulled out her Taser and also began

instructing Bussey to get on the floor. Again, Bussey failed

to comply with Gomez's verbal commands. Instead, Bussey

simply stood holding a blood-soaked rag in his hands. The

officers described the scene as "really tense."
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A few moments later, Sergeant Hewatt arrived at the

emergency-room lobby and positioned himself between
Leverich and Gomez. Hewatt told Bussey that the officers

were there to help him. He also explained that he wanted

Bussey to get on his knees. Bussey responded, saying that

he wanted to call his mother. In reply, Hewatt advised

Bussey that he would allow him to call his mother but that

Bussey would first need to get on his knees. After repeated

requests from various officers, Bussey reluctantly went down

to his knees and placed his hands behind his back, but only

momentarily.

As the officers gave additional commands to Bussey to turn

his body around so that he was facing away from them,

Bussey moved his hands back out in front of his torso.

After receiving additional directions from the officers, Bussey

again placed his hands behind his back, and Sergeant Hewatt

again instructed Bussey to turn around. Because Bussey

simply stared at Hewatt and did not comply, Hewatt also drew

his Taser and again directed Bussey to turn around. When

Hewatt drew his Taser, Leverich holstered his Taser.

Then Hewatt began shouting at Bussey to turn around.

Although Bussey finally *624 began to turn as if to comply,

he again turned back toward the officers. At this point, Hewatt

told Bussey that the officers had Tasers and pled with Bussey

to comply. When Bussey refused, Hewatt said, "You don't

have any idea how much these things hurt, Buddy. Please, I

don't want to do this." As Bussey began turning away again,

Officer Herbemer approached Bussey in order to place him in

handcuffs. When Herberner reached to restrain Bussey's ann,

however, Bussey jumped up, pulled away, and resisted. Due

to Bussey's repeated noncompliance and threatening stance,

Sergeant Hewatt stated, he gave a command to tase Bussey,

with both Gomez and Hewatt simultaneously deploying their

Tasers, administering a five-second round of electrical current

to Bussey.

Upon being tased, Bussey fell to the ground in the emergency-

room lobby. Either during or after the initial five-second
round, Bussey jumped back up to his feet, began attempting

to rip the Taser prongs out ofhis body, and started to approach

the officers in a combative manner. Hewatt and Gomez again

deployed their Tasers and Bussey again fell to the ground.

At this point, the officers attempted to go "hands on" with

Bussey, but Bussey again rose, at least to a seated position,

and again attempted to rip the Taser prongs from his body. The

officers and hospital staff on the scene described Bussey as

"out of control" and reported that Bussey continued fighting

even after being tased.

During this time, Hewatt repeatedly told Bussey to stay on

the ground, but Bussey did not obey the commands. Instead,

Bussey fought and shook the officers off him as if they were

weightless. Hewatt continued to scream at Bussey to "get

down" and to put his hands behind his back. He explained that

if Bussey did not comply, the officers would have to tase him

again. Bussey continued to fight and struggle, and the officers

tased him a third time. After the third tase, Hewatt instructed

the other officers that Bussey was not to be tased anymore2

and commanded the officers once again to go "hands on."

2 In a sworn statement, Hewatt indicated that he had been

trained that ifthe Taser does not achieve the desired effect

after three rounds, officers need to resort to other means

of restraining the individual

Officer Leverich then moved in to restrain Bussey's legs.

Hewatt and another officer, Robert Owens, also attempted

to pin Bussey down, but Bussey continued to fight and

struggle. Both Leverich and Owens described Bussey as

having "unbelievable strength" and kicking and fighting.

Herberner attempted to handcuff Bussey and struggled with

him for quite some time. The officers each testified that

Bussey refused to give up his hands and continued to fight.

In the meantime, Nurse McCourt went back to the emergency

room to make sure that the ambulance doors were shut and to

tell other hospital employees that they were in "lock down."

As the officers struggled with Bussey in the lobby of the

emergency room, Nurse Murray entered with a syringe of

the anti-psychotic medications ordered by Dr. Mallory and

administered them into Bussey's thigh. Bussey continued

to fight and began spitting at the officers. Because Bussey

refused to stop spitting, hospital staff retrieved a sheet,

which an officer placed over Bussey's face. Hospital staff

later provided that officer with a pillow case, which the

officer placed over Bussey's face, replacing the sheet. Bussey

continued to fight, and various officers took turns cleaning

blood off themselves and regaining their energy to restrain

Bussey.

After a prolonged struggle, and once the anti-psychotic

medications finally took effect, *625 Officer Herberner was

able to handcuff Bussey, with at least five other officers

assisting him in his efforts to restrain Bussey. Hospital

security guards assisted the officers in placing Bussey on a

gurney and strapped Bussey's ankles and wrists to the four-
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point restraints. After Bussey was fully restrained, the pillow

case was removed from his face. Later, Nurse McCourt and

an officer noticed that Bussey was not breathing. The hospital

staff took Bussey back to a room and attempted to revive

him for approximately twenty minutes. The attempts to revive

Bussey failed, and tragically, Bussey died.

H.

The Office of the Medical Examiner conducted an autopsy

on Bussey. Sajid S. Qaisier, M.D., determined that the cause

of death was "cocaine[-]excited delirium." Dr. Qaisier noted

as significant factors in Bussey's death other conditions such

as pulmonary emphysema, interstitial pneumonitis, and lung

adhesions. Defense expert Dr. Deborah Mash agreed with Dr.

Qaisier, concluding that Bussey's cause of death was cocaine-

excited delirium. Bussey-Morice's expert, Dr. Carl Adams,

however, opined that the multiple Taser applications caused

Bussey's death.

The Florida Department of Law Enforcement ("FDLE")

conducted an investigation into Bussey's death. FDLE Special

Agent Ryan Bliss interviewed the officers and hospital

employees who were on the scene at the time of the incident.

Bliss also conducted a crime-scene walk through, executed

a search warrant at Bussey's residence, and reviewed the

dispatch tapes. Bliss reviewed the hospital surveillance video

which, in his opinion, revealed Bussey's aggressive, non-

compliant behavior upon entry to the Wuesthoff Medical

Center.'

although Gomez deployed her Taser multiple times, both

prongs of the device did not make a complete connection with

Bussey, so the Taser did not deliver any clectrical charge. A

report of information downloaded from the officers' Tasers

and authored by Taser Intemational confirms that the Taser's

circuit was not completed and pulses were not delivered

through one of the probes in Gomez's Taser. The report further
notes that in order for energy to be transferred from the Taser

via the probes, contact must be made with the individual by

both probes to complete the circuit.

III.

Bussey-Morice, the personal representative of Bussey,

brought suit on behalf of Bussey's estate, suing the City of

Rockledge as well as the officers involved in the incident.

Bussey-Morice's claims included a Fourth Amendment

excessive-force claim against the officers and state-law

claims against the City of Rockledge. After discovery, the

district court granted *626 summary judgment in favor of

the City of Rockledge and all of the officers, except Officer

Gomez and Sergeant Hewatt. Consequently, the only claims

that survived summary judgment were excessive-force claims
brought against Gomez and Hewatt, under 42 U.S.C. § 1983.

Gomez and Hewatt appeal the district court's denial of their

motion for summary judgment seeking qualified immunity.

For the reasons set forth below, we now reverse.

IV.

We have also reviewed the hospital surveillance video,

which demonstrates that Bussey failed to comply

with the officers' verbal commands upon re-entry to

the hospital. In this regard, the surveillance video

corroborates the officers' account of the event up until

Hewatt and Gomez deployed their Tasers the first time.

As Bussey fell to the ground after the first round of

Tasers, he and the officers shifted out of view of the

surveillance camera.

The FDLE report included Taser download information

indicating that Hewatt fired his Tascr twice-once at 1:53:16

for a ten-second cycle; and again at 1:53:27 for a five-second
cycle. The FDLE report also indicates that Gomez fired her

Taser four times-once at 2:00:33 for a five-second cycle;

once at 2:00:40 for a five-second cycle; once at 2:00:52

for a five-second cycle; and once at 2:01:01 for a five-

second cycle. Defense expert, Dr. Mark Kroll, explained that

We have jurisdiction to hear appeals from "all final decisions

of the district courts ofthe United States...." 28 U.S.C. § 1 291.

A district court's denial of a qualified-immunity claim is a

"final decision" under Section 1291, to the extent that it turns

on an issue of law. Mitchell v. Forsyth. 472 U.S. 5 l 1, 530, 105

S.Ct. 2806, 281 7. 86 L.Ed.2d 4 l 1 (1985). Consequently, we

have jurisdiction to hear Gomez and Hewatt's appeal.

We review de novo the district court's denial of qualified

immunity on a motion for summary judgment. Wilkerson v.

Seymom; 736 F.3d 974. 977 ( 1 1th Cir.20 13) (citation omitted).

Summary judgment should be entered when "there is no

genuine dispute as to any material fact and the movant is

entitled to judgment as a matter of law." Fed.R.Civ.P. 56(a).

In making this determination, we consider the record and

draw all reasonable inferences in the light most favorable

to Bussey-Morice, the non-moving party. Shiver n Chertoff
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549 U.3d 1342, 1343 (11th Cir.2008) (per curiam) (citation

omitted); //oyt v. Cooks, 672 F.3d 972. 977 (1 1th Cir.2012)

(citation omitted).

v.

The qualified-immunity defense aims to strike a balance

between "the need to hold public officials accountable when

they exercise power irresponsibly and the need to shield

officials from harassment, distraction, and liability when they

perform their duties reasonably." Pearson v Callahan. 555

U.S. 223, 231, 129 S.Ct. 808, 815, 172 I .Ed.2d 565 (2009).

Toward that end, qualified immunity protects government

officials engaged in discretionary functions and sued in their

individual capacities unless they violate "clearly established

federal statutory or constitutional rights ofwhich a reasonable

person would have known." Keating v. City of Miami. 598
F.3d 753, 762 (11th Cir.2010) (citation, quotation marks, and

brackets omitted).

The purpose of qualified immunity "is to allow government

officials to carry out their discretionary duties without the

fear of personal liability or harassing litigation." Durruthy

v Pastor 35 l F.3d 1080. 1087 (11th Cir.2003). Qualified

immunity protects from litigation "all but the plainly

incompetent or one who is knowingly violating the federal

law." Lee v. Ferraro. 284 F.3d 1188, 1 194 (11th Cir.2002).

As a result, qualified immunity "liberates government agents

from the need to constantly err on the side of caution by

protecting them both from liability and the other burdens

of litigation, including discovery." Holmes v Kucynda, 321

F.3d 1069, 1077 (11th Cir.2003) (internal quotation marks

omitted). But qualified immunity does not protect an official

who "knew or reasonably should have known that the action

he took within his sphere of official responsibility would

violate the constitutional rights ofthe [plaintiff]."Id. (quoting

//arlow v Fitzgerald, 457 U.S. 800. 815. I02 S.Ct. 2727.

2736, 73 L.Ed.2d 396 (1982)) (internal quotation marks &

alteration omitted).

Under the qualified-immunity doctrine, a public official must

first show that he was acting within the scope of his or

her discretionary authority. Maddox v Stephens. *627 727
F.3d 1109, 1 l 20 (11th Cir.2013). Here, Gomez and Hewatt

undisputedly established this fact, as they were acting within

the scope of their discretionary authority as police officers for

the City of Rockledge when they encountered Bussey.

The burden then shifts to Bussey-Morice to demonstrate

that qualified immunity is not appropriate. See id. In order

to do this, Bussey-Morice must show that, when viewed

in the light most favorable to her, the facts demonstrate

that Gomez and Hewatt violated Bussey's constitutional right

and that that right was "clearly established ... in light of

the specific context of the case, not as a broad general

proposition[,]" at the time of their actions. Saucier v Kat:.

533 U.S. 194, 201. 121 S.Ct. 215 1, 2156, 150 E.Ed.2d 272

(2001). We may decide these issues in either order, but, to

survive a qualified-immunity defense, Bussey-Morice must

satisfy both showings.Maddox. 727 F.3d at 1 120-21 (citation

omitted).

Because we find that the alleged illegality of Gomez and

Hewatt's behavior was not clearly established at the time of

their actions, we need not decide whether a constitutional

violation took place. Id.

VI.

As we have explained, the touchstone of qualified immunity

is notice. Holmes. 321 F.3d at 1078. The violation of a

constitutional right is clearly established if a reasonable

official would understand that his conduct violates that right.

See Coffin v. Brandau, 642 F.3d 999. 1013 (11th Cir.2011) (en
banc).

Our circuit uses two methods to determine whether a

reasonable official would understand that his conduct violates

a constitutional right. Fils v City of Aventura, 647 F.3d
1272, 1291 (11th Cir.20l 1). In the first, "[w]e have held that

decisions of the United States Supreme Court, the United

States Court of Appeals for the Eleventh Circuit, and the

highest court ofthe pertinent state (here, the Supreme Court of

Florida)can clearly establish the law." McClishv Nugent, 483

F.3d 123 1. 1237 (1 1th Cir.2007) (citation omitted). Under this

method, "[e]xact factual identity with a previously decided

case is not required, but the unlawfulness of the conduct must

be apparent from the pre-existing law." See Coffin. 642 F.3d

at 1013 (citations omitted).

The second method involves evaluating the officer's conduct

and deciding whether the officer's "conduct 'lies so obviously

at the very core of what the Fourth Amendment prohibits

that the unlawfulness of the conduct was readily apparent

to [the officer], notwithstanding the law of fact-specific

case law' " on point. Fils, 647 F.3d at 1291 (alteration
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in original) (citation omitted). Thus, despite an absence of commands and in circumstances significantly different from

case law holding the specific conduct unlawful, a "general those in the instant matter. We briefly recount the facts of

constitutional rule already identified in the decisional law Oliver to demonstrate why the case could not have put Hewatt

may apply with obvious clarity to the specific conduct in and Gomez on notice that their conduct in this case was

question." Cq///n, 642 F.3d at 10 l 4-l 5; see Fi/s. 647 F.3d at so outrageous that it violated Bussey's Fourth Amendment

1291. rights.

The obvious-clarity method recognizes that although concrete

facts are typically necessary to provide an officer with notice

of "the hazy border between excessive and acceptable force,"

when an officer's conduct is "so outrageous that it clearly goes

'so far beyond' these borders, qualified immunity will not

protect him even in the absence of case law." Fi/s, 647 F.3d at

1291-92 (citing Reese v. llerbert, 527 F.3d 1253, 1274 ( 1 1 th

Cir.2008)) (quoting Priester v City of Riviera Beach. Fla.,

208 F.3d 919. 926-27 (1 1 th Cir.2000)). This standard, which

offers a narrow exception to the general rule that only case law

and specific factual scenarios can clearly establish *628 a

constitutional violation.Priester 208 F.3d at 927, is a difficult

one to mect.

Here, even viewing the facts in the light most favorable to

Bussey-Morice, we find that it was not clearly established

at the time of the incident, under either method, that Gomez

and Hewatt's conduct violated Bussey's right to be free from

excessive force.

First, we agree with the district court that no decision

from the United States Supreme Court, this Court, or the

Florida Supreme Court has clearly established that an officer's

repeated use of a Taser constitutes excessive force under

circumstances identical to these. Consequently, Bussey-

Morice must demonstrate that this case presents one of those

rare circumstances in which, as a matter of obvious clarity,

Gomez and Hewatt's actions violated the Fourth Amendment.
We find that she cannot.

Here, Bussey-Morice relies upon Oliver v Fiorino. 586

F.3d 898 ( 1 1 th Cir.2009), as the district court did, to argue

that repeatedly tasing Bussey was such outrageous conduct

under the circumstances that every reasonable officer would

have known that it violated Bussey's clearly established

constitutional right and would have refrained from such

activity. We respectfully disagree with the district court and

Bussey-Morice.

Oliver is materially distinguishable from this case because,

unlike here, inOliver the officer deployed her Taser against

an individual despite his substantial compliance with officers'

InOliver a police officer driving her cruiser noticed Anthony

Oliver standing on a grassy median on a busy street, waving

his arms and attempting to flag her down. 586 F.3d at

90 1. The officer approached Oliver and, during her initial

encounter with him, Oliver complied with each ofthe officer's

commands. Id. at 901-902. After the ofñcer left her patrol car

and asked Oliver what the problem was, Oliver responded,

"They're shooting at me," and then he attempted to walk away.

/d. at 902. When the officer asked Oliver to stay and talk,

he began to walk quickly toward her. In response, the officer

raised her Taser gun and directed Oliver to step away; he

complied.Id. According to a bystander, Oliver never acted in

a threatening or belligerent manner, nor did he curse at the

officer. Id.

A back-up officer arrived at the scenc and, although both
officers considered taking Oliver into custody under the

Baker Act, they never informed Oliver of this fact and

never attempted to Baker Act him. Id. The second officer

approached Oliver, who was still standing in the median, and

asked for his name and identification. Id. Oliver complied. Id.

The second officer then tried to coax Oliver across the street

by putting his right hand on Oliver's shoulder.1d. Oliver began

to back away, momentarily stopping in the turning lanc of

the street. Id. But when the second officer attempted to force

Oliver across the street, holding onto Oliver's shirt, Oliver

did not try to grab the officer or otherwise strike him. Id.

Without warning, though, the first officer deployed her Taser,

and Oliver dropped to the ground. Id. at 903. Once he was on

the ground, Oliver never got back up. Nor did he hit, kick,

punch, or otherwise threaten the officers. ld. Inexplicably,

however, a few moments later, the officer tased Oliver again

and, ten seconds after that, she tased Oliver for a thirdtime.Id.

*629 As Oliver laid on scorching-hot asphalt, he screamed

in pain that it was "too hot." Id. A bystander stated that when

Oliver tried to sit up, he flopped down like a "wet cloth."

Id. After the officer deployed her Taser for a third and fourth

round, the officer re-loaded a cartridge in her Taser and began

tasing Oliver yet again. Id. All the while, Oliver laid flat on

the hot asphalt. Id.
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Once additional backup arrived, the officers finally

handcuffed Oliver, but Oliver began to foam at the mouth and

his body was limp. Id. at 903. When the paramedics arrived,

Oliver was handcuffed and seated on the median, awake but

not talking. Id. at 904. Once Oliver was placed on a stretcher,

he began to have a seizure, and his body temperature was

measured at 107 degrees. Id. Oliver was pronounced dead

upon his arrival at the hospital. Id. A Taser log revealed that

Oliver was tased a total of eight times over a two-minute

period. ld.

On these facts, we had no problem concluding that although

the initial deployment of the Taser may have been justified,

the repeated tasing of Oliver was grossly disproportionate

to any threat that he posed and was unreasonable under the

circumstances. Id. at 907. Consequently, we found that Oliver

had established a violation of the Fourth Amendment. Id. We

also concluded that the force used was so disproportionate

to the level of force necessary that any reasonable officer

in the situation would have recognized that her actions were

unlawful. Id. at 908. As a result, we determined that the law

was clearly established, not due to brightline precedent, but

as a matter of obvious clarity.

knees and faced the officers in a threatening stance. He began

to move toward the officers. In stark contrast to the facts

presented in Oliver, Bussey did not merely flop down like a

"wet cloth" as Oliver did. Here, each time that Gomez and

Hewatt deployed their Tasers, Bussey jumped up, attempted

to rip the Taser prongs out of his chest, and combatively

approached the officers. Bussey also began spitting, kicking,

and fighting with the officers after they deployed their Tasers.

Finally, unlike the circumstances in Oliven Gomez and

Hewatt never tased Bussey when he was lying on the ground

or was otherwise immobilized. Here, Bussey *630 never

ceased his resistance to the officers' attempt to restrain him-

Bussey continued to get up after each tase as if the Tasers had

no effect on him, and he continued to pose a threat throughout

the duration of the officers' encounter with him. This threat

extended beyond the officers directly involved to hospital

staff and patients, as well as to any individual entering the

emergency-room lobby. Charge Nurse McCourt recognized

the unusual circumstances and the level of the threat posed

by Bussey, retreating to the emergency room to secure the

ambulance doors and to instruct fellow employees that the

hospital was in "lock down."

In Olivec we emphasized that Anthony Oliver was not

suspected of a crime, and he did not act belligerently or

aggressively. Id. Oliver also complied with most of the

officers' directions and made no effort to flee. Id.

Here, on the other hand, although Bussey was not suspected

of any crime, hospital staff, security guards, and Rockledge

police officers all described Bussey as belligerent, agitated,

and out of his mind. Significantly, after examining Bussey,

Dr. Mallory determined that Bussey should be Baker Acted

because he was psychotic and hallucinating, posing a threat

of harm to himself and others.

Further, in Oliver we emphasized that Oliver did not actively

resist or attempt to evade arrest by flight. In fact, we noted that

once tased, Oliver never got back up and never hit, kicked,

punched, or threatened the officers. Here, however, Bussey

resisted medical staff trying to treat him, and he pried open the

ambulance doors and fled from the hospital. When he finally

returned and encountered Rockledge police officers, Bussey

refused to comply with the officers' repeated commands to get

down and turn around. Even after Hewatt pled with Bussey

and Hewatt warned that he would deploy his Taser, Bussey

never fully complied with the officers' demands. Rather, as
Officer Herberner approached, Bussey jumped up from his

On this record, despite the tragic nature ofBussey's death, we

simply cannot conclude that clearly established law precluded

Gomez and Hewatt from using their Tasers in the manner

used here. Rather, we find the circumstances of this case to be

more akin to the facts of //oW v. Cooks, 672 F.3d 972 ( 1 1 th

Cir.201 2), a case in which we determined that police officers

were entitled to qualified immunity on excessive-force claims

in a situation where they repeatedly used their Tasers in an

attempt to subdue a mentally unstable arrestee.

In Hoyt, James Allen called 911, complaining that he was

being sewn up in a suit and that demons were trying to get

him. /d. at 975. The officer who responded to the call was

faced with an aggressive individual who threatened to kill the

officer. ld. An additional officer arrived at the scene and, at

that point, Allen became somewhat compliant, lying down

when commanded, but periodically attempted to get up. Id. In

order to handcuff Allen, officers commanded Allen to place

his hands behind his back, but Allen repeatedly failed to

comply, placing only one hand behind his back while keeping

the other hand outstretched. Id. Because Allen refused to

comply, one of the officers deployed his Taser. Id. When Allen

again refused to comply with additional requests to place his

arms behind his back, the officer used his Taser against Allen's

leg in "dry stun mode." Id.4 Allen continued to roll around
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on the ground, ignore officers' commands, and refuse to let

officers grab his arms and handcuff him. Id. at 976. As a

result, the officers applied several additional dry stuns and

were finally able to handcuff Allen's hands, while applying
physical force. Id. Allen was then placed in the back of one of

the officer's patrol cars and, upon arrival at the police station,

Allen was found to have no pulse. Id.

"Dry stun mode" means that the Taser is pressed directly

against the skin and produces a burning sensation.

Faced with these facts, we affirmed summary judgment in

favor of the officers on qualified-immunity grounds because

we concluded that the law was not clearly established that

the officer's conduct violated a constitutional right. Id. at 980.

We noted that no precedent had staked out a bright line,

distinguishing both Draper v Reynolds. 369 E3d 1 270 ( 1 1 th

Cir.2004) and Oliver ld. at 977. Indeed, we found Draper to

be distinguishable because the officers in that case were able

to handcuff the suspect after one use of the Taser. /d. We also

determined the facts of Oliver to be distinguishable, noting

that Oliver complied with most of the officers' directions and

Allen did not. In addition, we noted that after one probe-

style stun, Oliver was brought to the ground and immobilized,

yet the officer reloaded her Taser and repeatedly tased him

anyway.1d. at 980. We emphasized that Allen was aggressive

and continued to pose a danger during the encounter. Id. at

979. Based *631 on these significant factual discrepancies,

we found that Oliver did not put the officers in Hoft on notice
that their conduct violated a clearly established constitutional

right.

Like Allen in Hoyt, Bussey was aggressive and belligerent,

and those around him found Bussey's behavior to be

threatening. And, also similar to Allen, Bussey refused to

comply with the repeated commands given by the officers

attempting to restrain him. The application of the officers'

Tasers also appeared to have little or no effect on Bussey as he

continued to fight and struggle. All hospital staff and officers

present during the altercation stated that Bussey spit, kicked,

and fought with the officers for a considerable length of time.

Ultimately, we find that the facts here do not present behavior

that, under the difficult circumstances present in the hospital's

emergency-room lobby on December 19, 2009, was so

egregious that it should have been obvious to Gomez and

Hewatt that they were violating Bussey's clearly established

right when they tased Bussey. Rather, because they were faced

with an aggressive, psychotic, non-compliant individual in a

hospital, where others could have been injured, Gomez and

Hewatt reasonably could have believed that, in deploying

their Tasers multiple times, their actions were lawful.

VH.

Because the facts, viewed in the light most favorable to

Bussey-Morice, demonstrate that Gomez and Hewatt did not

violate Bussey's clearly established constitutional rights, the

district court erred when it denied qualified immunity to

these officers. For this reason, the district court's order is

REVERSED

We also note that Gomez and Hewatt filed a Motion

to Strike and for Sanctions, which was carried with the

case. In their Motion, Gomez and Hewatt sought to

strike pages 42 through 54 ofBussey-Morice's Response

Brief, claiming that those pages contain statements that

lack any support in the record. The Motion hinges

on Bussey-Morice's purportedly untimely responses to

certain requests for admission. Because we find that

Gomez and Bussey are entitled to qualified immunity for

the reasons set forth above, the Motion to Strike and for

Sanctions is DENIED AS MOOT.

All Citations

587 Fed.Appx. 621

End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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J. Pearl BUSSEY-MORICE, as Personal

Representative of the Estate of Preston

Bussey, III, Plaintiff-Appellant,

v.

Patrick KENNEDY, Timothy Herberner,

Ivette Gomez, Don Williams, Robert

Owens, et al., Defendants-Appellees.

arrestee in hospital emergency room through

repeated use of stun guns, and thus officers

were entitled to qualified immunity from § 1983

excessive force claims brought by representative

of arrestee's estate; arrestee was aggressive and

belligerent when confronted by the officers,

failed to comply with the officers' instructions,

and continued to fight and struggle after the

stun guns' initial application. U.S.C.A. Const.

Amend. 4; 42 U.S.C.A. § 1983.

3 Cases that cite this headnote

*910 Appeal from the United States District Court for the
Middle District of Florida, D.C. Docket No. 6:11-ev-00970-

CEM-GJK.

Attorneys and Law Firms

No. 15-10537

Non-Argument Calendar

Filed: o8/o8/2016

Synopsis

Background: Representative of arrestee's estate brought §

1983 action against arresting officers, claiming that officers

used excessive force in subduing arrestee. The United States

District Court for the Middle District of Florida granted

city's and officers' motions for summary judgment. Personal

representative appealed.

Wendell Terry Locke, Locke Law, PA, Plantation, FL, Kelsay

D. Patterson, Law Office of Kelsay D. Patterson, Tampa, FL,

for Plaintiff-Appellant.

Joshua B. Walker, Joseph R. Flood, Jr., Dean Ringers Morgan

& Lawton, PA, Orlando, FL, for Defendants-Appellecs

Patrick Kennedy, Timothy Herberner, Ivette Gomez, Don

Williams, Robert Owens, Matthew Leverich.

Robert E. Bonner, David R. Lane, Meier Bonner Muszynski

O'Dell & Harvey, PA, Longwood, FL, for Defendant-

Appellec City of Rockledge, Florida.

Before JORDAN, ROSENBAUM, and JULIE CARNES,

Circuit Judges.

[Holding:j The Court of Appeals held that officers were Opinion

entitled to qualified immunity.
PER CURIAM:

Affirmed.
This case arises out of the tragic death of Preston Bussey,

III. Bussey died following officers' attempts to restrain him

pursuant to a Baker Act order.

West Headnotes (1)

[1] Civil Rights -= Sheriffs. police, and other

peace officers

Police officers did not violate a clearly

established right by attempting to subdue

Bussey's personal representative, Plaintiff-Appellant J. Pearl

Bussey-Morice, brought this case, asserting that Defendants-

Appellecs Officers Patrick Kennedy, Timothy Herberner,

Timothy Hewatt, Ivette Gomez, Don Williams, Robert

Owens, and Matthew Leverich violated Bussey's clearly

established constitutional rights and that the City of

Rockledge committed a battery upon Bussey resulting in
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wrongful death when Defendant Officers attempted to restrain

Bussey. While the loss of Bussey's life is deeply regrettable,

on this record, we cannot find that Defendant Officers

violated Bussey's clearly established rights. We therefore

affirm the district court's grant of summary judgment to these

Defendants on qualified-immunity grounds.

As for Bussey-Morice's battery claim, we conclude that, in

responding to the City's motion for summary judgment, she

waived the argument she makes before us and instead asserted

the contrary position. Because Bussey-Morice may not raise

a new argument for the first time on appeal, and because

the district court did not err in dismissing Bussey-Morice's

battery claim in view of what Bussey-Morice contended

below, we affirm the district court's entry of summary

judgment on Bussey-Morice's battery claim as well.

I. Factual Background

We have previously discussed many of the underlying facts of

this case in our prior opinion arising out of this incident. See

Bussey-Morice v. Gomer, 587 Fed.Appx. 62 1 (1 1th Cir. 2014)

["Bussey /"]. But because Bussey I was not directly *911

concerned with Officer Kennedy's conduct, our opinion did

not include all of the facts relevant to Kennedy's role. For this

reason, we add to our prior recitation those facts concerning

Kennedy and the other officers' reactions to his conduct.

strap him in. At some point, after Bussey was strapped into

the gurney, he stopped breathing and passed away.

H. Procedural History

Bussey-Morice brought suit on behalf of Bussey's estate,

suing the City of Rockledge as well as the officers involved

in the incident. Bussey-Morice's claims included a Fourth

Amendment excessive-force claim against the officers and

state-law claims against the City of Rockledge.

After discovery, the district court granted summary judgment

in favor of the City of Rockledge and all of the officers,

except Officer Gomez and Sergeant Hewatt. We reversed the

district court's decision denying summary judgment in favor

of Gomez and Hewatt. Now, Bussey-Morice appeals three

other findings made by the district court: first, that Officer

Kennedy deserved qualified immunity despite the nature

of the physical force he used against Bussey; second, that

Officers Herberner, Williams, Owens, Gomez, Hewatt, and

Leverich deserved qualified immunity despite their failure

to intervene between Kennedy and Bussey; and third, that

the City of Rockledge deserved sovereign immunity from

Bussey-Morice's battery and wrongful-death claim.

IH. Standard of Review

Upon Kennedy's arrival at the scene, Bussey was handcuffed,

lying on his stomach, and continuing to struggle against

multiple officers attempting to restrain him. Bussey was

"kicking violently" and preventing officers from gaining

control over his body. Kennedy joined the other officers

by grabbing Bussey's feet and moving up Bussey's body in

order to gain control of his upper torso and head. While

Kennedy used his hand to control Bussey's head, Bussey

began turning his head to spit. In response, Kennedy "tried

to use a pressure point technique" in an attempt to elicit

Bussey's compliance. Kennedy then used his knee to apply

additional pressure to Bussey's head in order "to keep him

from biting somebody...." Soon after that, Kennedy acquired

a pillowcase from hospital staff and used it to cover Bussey's

head. According to Kennedy, he checked numerous times to

make sure the pillowcase was not restricting Bussey's ability

to breathe. Once Bussey was injected with a sedative and anti-

psychosis medication, Bussey's resistance began to diminish,

and the officers were able to move him onto a gurney and

We review de novo the district court's award of qualified

immunity on a motion for summary judgment. Sheth v.

%hster, 145 F.3d 1 23 1, 1236 (1 1th Cir. 1998). We similarly

review de novo the district court's award of sovereign

immunity on a motion for summaryjudgment.SeminoleTribe

v. Florida, 1 1 F.3d 10 1 6. 102 l ( 1 1 th Cir. 1994); Plancher v.

UCF Ath. Ass'n, Inc., l 75 So.3d 724, 725 n.3 (Fla. 2015).

Summary judgment should be granted when "there is no

genuine dispute as to any material fact and the movant is

entitled to judgment as a matter of law." Fed. R. Civ. P. 56(a).

When reviewing summary judgments, we consider the record

and draw all reasonable inferences in favor of the non-moving

party-here, Bussey-Morice. Shiver v. Chertoff; 549 F.3d

1342, 1343 (11th Cir. 2008) (per curiam) (citation omitted);

floyt v. Cooks. 672 F.3d 972, 977 (1 1 th Cir. 201 2) (citation

omitted).
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IV. Discussion

A. Oualified Immunity

As we noted in /htssey I, the qualified-immunity defense aims

at striking a balance *912 between "the need to hold public
officials accountable when they exercise power irresponsibly

and the need to shield officials from harassment, distraction,

and liability when they perform their duties reasonably."

Pearson v. California (2009). Qualified immunity protects
government officials engaged in discretionary duties from

being sued unless they violate "clearly established federal

statutory or constitutional rights ofwhich a reasonable person

would have known." Keating v. City ofMiami. 598 F.3d 753.

762 (11th Cir. 2010).

The purpose of qualified immunity "is to allow government

officials to carry out their discretionary duties without the

fear of personal liability or harassing litigation." Durruthy

v. Pastor, 35 1 F.3d 1080, 1087 (11th Cir. 2003). Qualified

immunity protects from litigation "all but the plainly

incompetent or one who is knowingly violating the federal

law." Lee v Ferraro. 284 F.3d 1188, 1194 (11th Cir. 2002).

As a result, qualified immunity "liberates government agents

from the need to constantly err on the side of caution by

protecting them both from liability and the other burdens

of litigation...." Holmes v Kucynda. 321 F.3d 1069, 1077

(1 l th Cir. 2003) (internal quotation marks omitted). But

qualified immunity does not protect an official who "knew

or reasonably should have known that the action he took

within his sphere of official responsibility would violate the

constitutional rights of the [plaintiff]." /d. (quoting Har/om
457 U.S. at 815, 102 S.Ct. at 2736) (internal quotation marks

& alteration omitted).

and that that right was "clearly established ... in light of

the specific context of the case, not as a broad general

proposition[,]" at the time of the incident. Saucier v. Kat:,

533 U.S. 194, 201. 121 S.Ct. 2151, 2156, 150 LEd.2d 272

(2001). We may decide these issues in either order, but, to

survive a qualified-immunity defense, Bussey-Morice must

satisfy both showings. Maddox. 727 F.3d at 1 120-21 (citation

omitted).

Here, we find that the alleged illegality of Kennedy's actions

and the other officers' inactions were not clearly established

at the time of the incident. So we do not decide whether a

constitutional violation took place. /d.

As we have explained, the touchstone of qualified immunity

is notice. //o/mes, 321 F.3d at 1078. The violation of a

constitutional right is clearly established if every reasonable

official would understand that his conduct violates that right.

See Oliver v. Fiorino. 586 F.3d 898, 907 ( 1 1th Cir. 2009).

Our circuit uses two methods to determine whether a

reasonable official would understand thathis conduct violates

a constitutional right. Fils v. City of Aventura, 647 F.3d 1272,
1291 (11th Cir. 201 1). In the first, "[w]e have held that

decisions of the United States Supreme Court, the United

States Court of Appeals for the Eleventh Circuit, and the

highest court of the pertinent state (here, the Supreme Court

of *913 Florida) can clearly establish the law." McClish

v Nugent, 483 F.3d 1231, 1237 (11th Cir. 2007) (citation

omitted). Under this method, "[e]xact factual identity with a

previously decided case is not required, but the unlawfulness

of the conduct must be apparent from the pre-existing law."

See Co[fin v Brundau, 642 F.3d 999, 1013 (11th Cir. 201 l)

(citations omitted).

Under the qualified-immunity doctrine, a public official must

first show that he was acting within the scope of his or her

discretionary authority at the time of the challenged conduct.

Maddox v Stephens. 727 F.3d 1109. 1 120 (11th Cir. 2013).

Here, Kennedy and the rest of the officers undisputedly

established this fact, as they were acting within the scope of

their discretionary authority as police officers for the City of

Rockledge when they encountered Bussey.

The burden then shifts to Bussey-Morice to demonstrate that

qualified immunity is not appropriate. See id. In order to do

this, Bussey-Morice must show that, when viewed in the light

most favorable to her, the facts demonstrate that Kennedy

and the other officers violated Bussey's constitutional right

The second method involves evaluating the officer's conduct

and deciding whether the officer's "conduct'lies so obviously

at the very core of what the Fourth Amendment prohibits

that the unlawfulness of the conduct was readily apparent

to [the officer], notwithstanding the law of fact-specific case
law' " on point. Fi/s. 647 F.3d at 1291 (alteration in original)

(citation omitted). Under this method, despite an absence of

case law holding the specific conduct unlawful, a "general

constitutional rule already identified in the decisional law

may apply with obvious clarity to the specific conduct in

question." Coffin, 642 F.3d at 1014-15; see Fils, 647 F.3d at
1291.
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The obvious-clarity method recognizes that although concrete

facts are typically necessary to provide an officer with notice

of"the hazy border between excessive and acceptable force,"

when an officer's conduct is "so outrageous that it clearly

goes 'so far beyond' these borders, qualified immunity will

not protect him even in the absence of case law." / i/s. 647

F.3d at 1291-92 (citing Reese v Herbert, 527 F.3d 1253,

1274 (1 1th Cir. 2008) (quoting Priester v City of Rivieru
Heach. Fla., 208 F.3d 919, 926-27 (1 1th Cir. 2000)). This

standard, which offers a narrow exception to the general rule

that only case law and specific factual scenarios can clearly

establish a constitutional violation, Priester. 208 F.3d at 927,

is a difficult one to meet. See / /ovt, 672 1.3d at 977 ("[1]f case

law, in factual terms, has not staked out a bright line, qualified

immunity almost always protects the defendant.") (quoting

Priester, 208 F.3d at 926).

1. Kennedv's conduct did not violate a clearly established

right.

Even viewing the facts in the light most favorable to Bussey-

Morice, we conclude that, under either method, it was not

clearly established at the time of the incident that Kennedy's

conduct, and thus, the other officers' failure to intervene,

violated Bussey's right to be free from excessive force.

First, we agree with the district court that no decision

from the United States Supreme Court, this Court, or the

Florida Supreme Court has clearly established that use

of pressure-point techniques, use of an officer's knee to

hold an individual's head in place, or placing a pillowcase

over an individual's head, constitutes excessive force under

circumstances sufficiently similar to this case. While Bussey-

Morice cites a number of cases in support of her argument

to the contrary, none of these cases contain the necessary

factual proximity that is required to satisfy the analogue test

for whether a right is clearly established.

Bussey-Morice relies heavily on Skrtich v. Thornton, 280

F.3d 1295 (11th Cir. 2002), as support for her claim that

Kennedy's conduct constitutes an established constitutional

violation. In Skrtich, we concluded that the police conduct

at issue was unlawful because it consisted of violent force

(kicking and punching) used for the sole purpose of inflicting

pain as punishment for past disobedience. But SArtich is

distinguishable in important respects.

In Skrtich, the officers first disabled Skrtich with electric

shock. /d. at 1299. Skrtich fell to the ground and offered no

physical resistance. /d. Yet the officers kicked him repeatedly

in the back, ribs, and side, and one officer punched him.

*914 Id. at 1299-1300. When Skrtich fell, three times the

officers lifted him onto his knees and continued beating him.

/d. at 1300. One officer watched and did nothing to stop the

beating. /d. In contrast, though the officers in Bussey's case

attempted to restrain Bussey by tasing him, the tasing had no

effect. Bussey continued to resist violently. Unlike the officers

in Skrtich, who allegedly beat Skrtich to punish him and not

to restrain him in accordance with the law, Officer Kennedy

placed his knee on Bussey's head and pulled a pillowcase over

Bussey to gain control of Bussey in a dangerous situation,

when Bussey was spitting and physically resisting efforts to

restrain him. While Bussey-Morice argues that Kennedy's

actions were "[w]ithout cause or reason," we find that no

reasonable reading of the record supports this conclusion. By

all accounts, each ofKennedy's actions were aimed at the goal

of bringing Bussey under control in a dangerous situation, not

punishing him.

In her opening brief, Bussey-Morice tells a

somewhat different story. Specifically, Bussey-Morice

characterizes Kennedy as having "smash[ed]" Bussey's

head into the ground with the entirety of his bodyweight

and having "suffocate[ed]" Bussey with the pillowcase.

But this characterization is simply unsupported by the

record. While we draw all reasonable inferences in favor

of Bussey-Morice, these inferences are not reasonable

in light of the record. And Bussey-Morice has pointed

to no witness testimony or other evidence that supports

the conclusions that Kennedy smashed Bussey's head

into the hospital floor or Kennedy suffocated Bussey

with the pillowcase. Notably, no medical expert in this

case, including Bussey-Morice's own expert, found any

indication of head trauma or suffocation.

Nor do any of the other cases on which Bussey-Morice

relies regarding the established unlawfulness of Kennedy's

conduct bear enough factual similarity for us to find for

Bussey-Morice under the first test. Consequently, Bussey-

Morice had to demonstrate that this case presents one ofthose

rare circumstances in which, as a matter of obvious clarity,

Kennedy's conduct violated the Fourth Amendment. We find

that she cannot.

Prevailing under this second test requires Bussey-Morice to

show "that every reasonable officer in [Kennedy's] position

would inevitably conclude that the force was unlawful." Post

City ofFort I.auderdale, 7 F.3d 1552, 1559 (1 1th Cir. 1993).

But Bussey-Morice has failed to establish this.
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Bussey-Morice asserts that Kennedy's actions were so

"unwarranted, unnecessary, excessive, and gratuitous" that

the unlawfulness of his conduct must have been "readily

apparent" to him. Based on the complaint in this action,

Bussey-Morice appears to rest her conclusion on the

assumption that Kennedy acted in "bad faith," "with

malicious purpose," or "in a manner exhibiting wanton and

willful disregard ofhuman right, safety, or property." Bussey-

Morice points to no evidence of record to support the notion

that Kennedy's actions were malicious and obviously in

violation of the Fourth Amendment.

Kennedy's force increased gradually and in proportion to

the degree of resistance exercised by Bussey. Bussey had

been resisting restraint from the moment Kennedy arrived

at the hospital. After Kennedy unsuccessfully attempted to

secure Bussey's legs, Kennedy tried to restrain Bussey's

head with his hand. As Bussey began to spit, Kennedy

employed the pressure-point technique-a method he learned

during police training. Because the pressure-point technique

was unsuccessful, Kennedy pressed his knee into Bussey's

head-another method he learned during police training.

Finally, because Bussey continued to spit, Kennedy used

the pillowcase *915 to cover Bussey's head-yet another
method he was taught in training.

In light of the fact that so many of Kennedy's actions were

both measured to the degree of resistance exhibited and

authorized as acceptable methods of police practice, we

cannot find, that as a matter of obvious clarity, Kennedy

violated Bussey's Fourth Amendment rights.

2. The other officers ' failure to intervene did not violate

Bussev's clearly established constitutional rieht

In the absence of excessive force, no duty to intervene exists.

Crenshaw v Lister, 556 F.3d 1283. 1294 ( l 1 th Cir. 2009).

Similarly, when an officer's force does not violate a clearly

established right, other officers' failure to intervene does not

violate a clearly established right. Because Kennedy's conduct

did not violate one of Bussey's clearly established rights, we

must find that the other officers' failure to intervene likewise

did not violate one of Bussey's clearly established rights.

B. Sovereign Immunity

The district court granted the City of Rockledge's motion

for summary judgment on sovereign immunity grounds. The

district court reasoned that because (1) Florida law protects

cities with sovereign immunity when suits against their

employees allege "bad faith" or "malicious" conduct, and (2)

because Bussey-Morice alleged "malicious" conduct against

the City of Rockledge police officers, the City was entitled to

sovereign immunity. For the reasons below, we agree.

Florida Statute § 768.28(9)(a) provides Florida municipalitics

sovereign immunity from liability arising out of instances

where one of its' "officer[s], employee[s], or agent[s] acted in

bad faith or with malicious purpose or in a manner exhibiting

wanton and willful disregard of human rights, safety, or

property." Fla. Stat. § 768.28(9)(a); Keck v Erninisor, I 04

So.3d 359, 366 (Fla. 20 l 2).

It is undisputed that in multiple parts of Bussey-Morice's

complaint, she charges the Rockledge police officers with

"evil motive or intent and/or reckless or callous indifference"

with respect to Bussey's life. Recognizing § 768.28(9)

(a)'s protection, the City of Rockledge raised this statute's

sovereign-immunity defense in its Second Motion for

Summary Judgment. In response to the City's motion,

Bussey-Morice made no attempt to argue that § 768.28(9)(a)

was inapplicable to her wrongful-death claim against the City.

We note that Bussey-Morice's complaint offers support for
her argument that her claim against the City ofRockledge was

intended as an alternative and inconsistent claim containing

no allegation of "evil motive" or callous indifference" with

respect to the City's officers. But Bussey-Morice did not

make this argument in her response to the City's motion

for summary judgment. In fact, Bussey-Morice did just

the opposite. She specifically described the officers as

having acted "maliciously"-a category ofconduct that when

alleged, automatically implicates sovereign immunity under §

768.28(9)(a). Fletcher v City of Miami, 567 F.Supp.2d 1389,
1394 (S.D. Fla. 2008) (citing Willis v. Dade Cry. Sch. Bd., 4 1 1

So.2d 245, 246 (Fla. Dist. Ct. App. 1982)).

Bussey-Morice had a responsibility to raise her alternative-

and-inconsistent-claims argument in her response to the City's

motion for summary judgment. See Johnson v Bd. ofRegents,

263 F.3d 1 234, 1 264 ( 1 l th Cir. 2001). That she did not do.

As a result, we do not consider the argument for the first

time on appeal. As we have explained, a party "cannot readily

complain about the entry of a summary *916 judgment order
that did not consider an argument they chose not to develop

for the district court at the time of the summary judgment

motions." Id. ; see also Case v Eslinger. 555 F.3d 13I7. 1329

( 1 1 th Cir. 2009) (citations omitted).
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Even ifit is true that Bussey-Morice raised her alternative and

inconsistent defense in her complaint, this court has expressly

concluded that "a party may not rely on his pleadings to avoid

judgment againsthim."ResolutionTî: Coty v DunmarCorp,

43 F.3d 587, 590 ( 1 1th Cir. 1995). See Case. 555 F.3d 1317.

Although we affirm the district court's decision with

regard to qualified immunity and sovereign immunity,

we do not find Bussey-Morice's appeal to be frivolous

or sanctions to otherwise be appropriate. We therefore

DENY Defendants' motion for sanctions.

1329.Seeflutionv.Strickland, 919 F.2d 153 1. 1533 ( 1 1th Cir.

1990)
V. Conclusion

Because Bussey-Morice failed to properly raise her For the reasons we have discussed, we affirm the district

alternative-and-inconsistent-claims theory below, she may court's granting of summary judgment to Defendant Officers

not raise it now, for the first time on appeal. See Access on the basis of qualified immunity, as well as the district

Now, Inc. n Sw. Airlines Co., 385 F.3d 1324, 1335 ( 1 1th court's entry of summary judgment for the City of Rockledge

Cir. 2004)-especially since she argued a position entirely on the basis of sovereign immunity.
inconsistent with the one she now advocates: that the officers

acted bad faith, malicious purpose, or wanton and willful AFFIRMED.
disregard with respect to her battery claim. We therefore must

AFFIRM2 the District Court's order.
All Citations

657 Fed.Appx. 909
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