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EXPLANATION OF REFERENCES USED IN THIS BRIEF 

 

“Petitioners” or “School Boards” refers to the nine (9) district school boards 

that are the Plaintiffs/Petitioners in this lawsuit, the School Boards of Alachua, Bay, 

Broward, Hamilton, Lee, Orange, Polk, St. Lucie, and Volusia Counties. 

“Respondents” refers to the four (4) public charter schools and three (3) 

parents of public charter school students that are Intervening-

Defendants/Respondents in this lawsuit, Hope Charter School, Inc., Legacy High 

School, Inc., Marco Island Academy, A Public Charter High School, Inc., The 

Passport School, Inc., Jenny Cartwright, Beth Schmude, and Lisa Burdue Tackett. 

“Charter School Millage Provisions” refers to Ch. 2017-116, § 29 at 71, Laws 

of Fla. (codified at § 1011.71(2), Fla. Stat. (2017)) and Ch. 2017-116, § 31 at 73-77, 

Laws of Fla. (codified at § 1013.62, Fla. Stat. (2017)). 
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STATEMENT OF THE CASE AND FACTS 

Florida’s charter schools are public schools. § 1002.33, Fla. Stat. (2017).  On 

June 15, 2017, Governor Rick Scott signed House Bill 7069 (“HB 7069”) into law.  

Ch. 2017-116, Laws of Fla.   HB 7069 helped to create greater equity in funding for 

Florida’s public school students and altered other aspects of Florida’s system of 

education, many of which relate in various ways to Florida’s public charter schools. 

The Appellants contest the constitutionality of six provisions of HB 7069, 

specifically those provisions mandating that school boards share with public charter 

schools a statutorily prescribed portion of capital millage revenues (“Charter School 

Millage Provisions”), requiring that more Title I dollars reach the schools they were 

intended for (“Title I Provisions”), allowing for the creation of “Schools of Hope,” 

allowing a public charter school system to be designated as a local education agency 

for purposes of receiving federal funding, requiring charter contracts for public 

charter schools to be based on a standard contract, and altering the options that 

school districts may choose for turning around failing schools. 

On de novo review, the First District Court of Appeal found that the 

Petitioners lacked standing to challenge all but two (2) of these provisions under the 

public official standing doctrine: the Charter School Millage Provision and the Title 

I Provision.  (App. at 16-18)  Further, the First District rejected the Petitioners’ 

claims that the Charter School Millage Provisions and Title I Provisions were 
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unconstitutional.  (App. at 18-26) 

Role of the State in Supervising Public Education.  While article IX, section 

4(b) of the Florida Constitution grants local schools boards the power to “operate, 

control and supervise all free public schools” within their respective district, article 

IX, section 2 grants the State Board of Education supervision over Florida’s system 

of free public schools as a whole.  Moreover, article IX, section 1 of the Florida 

Constitution establishes the “paramount duty of the state to make adequate provision 

for the education of all children residing within its borders.”  Therefore, as the First 

District Court of Appeal noted in its opinion, the State’s “supervisory authority may 

at times infringe on a school board’s local powers, but such infringement is 

expressly contemplated” by the Florida Constitution.  (App. at 16) 

Charter School Millage Provisions.  Section 1011.71(2), Florida Statutes, 

authorizes school boards, in their discretion, to levy an ad valorem tax up to 1.5 

mills to be used for capital expenditures.  Prior to the passage of HB 7069, local 

school boards could choose whether to share revenues generated from this 

discretionary capital millage.  Many school boards chose not to share these revenues 

with public charter schools, placing them at a severe disadvantage in the area of 

capital funding.  With HB 7069, the Legislature addressed this problem by requiring 

school boards to share these revenues with public charter schools based on a 

prescribed statutory formula.  Ch. 2017-116, §§ 29, 31, Laws of Fla.   
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Title I Provisions.  Title I, Part A of the federal Elementary and Secondary 

Education Act provides financial assistance to Florida school districts with high 

numbers of children from low-income families.  20. U.S.C. § 6311, et seq.  Prior to 

the passage of HB 7069, school boards diverted substantial amounts of Title I funds 

away from individual schools to be used for district-wide programs.  These 

programs were not necessarily tailored to the needs of individual Title I schools.  

HB 7069 amended section 1011.69, Florida Statutes (2017), to ensure that a greater 

amount of Title I funds directly reached those schools and students it was designed 

to serve.  Ch. 2017-116, § 45, Laws of Fla. 

Other Provisions.  As explained by the First District Court of Appeal, the 

public official standing doctrine establishes that a public official’s disagreement 

with a statutory duty does not create a justiciable controversy.  (App. At 16-18)  

There is a limited exception to the public standing doctrine when a public official 

challenges the constitutionality of a law requiring the expenditure of public funds.  

(App. at 18)  Applying the public official standing doctrine, the First District Court 

of Appeal correctly found that the Petitioners lacked standing to challenge the other 

four provisions of HB 7069 at issue.  (App. at 18) 

The Petitioners now seek review of the First District Court of Appeal’s 

opinion by this Court. 
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SUMMARY OF THE ARGUMENT 

This Court should decline review of this case.  The First District Court of 

Appeal decided this case correctly and has not created any express conflict in the 

law, as the Petitioners allege. 

HB 7069 is a proper exercise of the State’s authority to oversee Florida’s 

system of public education.  Acting upon its constitutional authority, the Legislature 

sought to remedy certain inequities and bring greater uniformity to Florida’s system 

of public education.  The Petitioners still retain the authority to control and supervise 

the public charter schools within their district but must do so within the fairer 

framework established under HB 7069.  Regarding the issue of standing, as public 

officials, the members of each of the Petitioner School Boards have a duty to carry 

out the law.  Their disagreement over the policy behind HB 7069 does not create a 

justiciable controversy for which they may seek intervention of the courts. 

The Petitioners’ argument that the First District’s opinion has created an 

express conflict of law is without merit.  A long line of cases, including from this 

Court, have made clear the interplay of authority between the State and local school 

boards.  Namely, the State may regulate local school boards and make provision 

through law for Florida’s public school students, including public charter school 

students.  The First District merely applied this prior precedent.  For these reasons, 

this Court should decline to review this case.   



 

5 

ARGUMENT 

This Court should decline review of the instant case.  The First District Court 

of Appeal decided this case correctly by finding that the Petitioners lacked standing 

to challenge four (4) of the six (6) provisions of HB 7069 at issue and failed to meet 

their burden of proving the invalidity of the other two (2) provisions.  Further, 

contrary to assertions made by the Petitioners, the decision of the First District does 

not create a conflict with decisions of this Court or the appellate courts. 

In arguing for this Court to exercise jurisdiction, the Petitioners overstate the 

effect of HB 7069 in an attempt to use this case as a “vehicle” to examine the 

interplay between those powers afforded both the State and local school boards in 

relation to Florida’s system of free public education.  The line between the authority 

of the State and that of school boards is clear from the Florida Constitution and 

relevant case law.  School boards have the power to “operate, control and supervise” 

the schools within their district.  Art. IX, § 4(b), Fla. Const.  However, the State has 

the authority under article IX, section 2 of the Florida Constitution to supervise 

Florida’s system of free public schools as a whole.  Moreover, article IX, section 1 

of the Florida Constitution establishes the “paramount duty of the state to make 

adequate provision for the education of all children residing within its borders.”   

As the First District Court of Appeal noted, the Florida Constitution “creates 

a hierarchy under which a school board has local control, but the State Board 
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supervises the system as a whole.”  (App. at 21)  This broader supervisory authority 

may at times conflict with a school board's local powers, but such overlap of 

authority is both contemplated and encouraged by the Florida Constitution.  (App. 

at 21) (citing Sch. Bd. of Palm Beach Cnty. v. Fla. Charter Educ. Found. Inc., 213 

So. 3d 356, 360 (Fla. 4th DCA 2017)).  HB 7069 does not strip the Petitioners of 

their ability to “operate, control and supervise” the public schools within their 

district.  That power is still very much intact.  Nor is HB 7069 an example of the 

State micromanaging the affairs of school boards.  To the contrary, the Legislature, 

acting upon its constitutional authority, enacted HB 7069 to correct state-wide 

deficiencies and inequities in the education system.  

In regards to the Charter School Millage Provisions, the State is simply 

requiring the Petitioners to share with qualifying charter schools revenues raised 

from any discretionary capital millage levied pursuant to section 1011.71(2), Florida 

Statutes (2017).  Charter schools are public schools.  § 1002.33(1), Fla. Stat. (2017). 

Historically, school boards have refused to share with public charter schools any 

discretionary millage revenues, a system-wide issue the Legislature recognized and 

addressed with HB 7069.  Ch. 2017-116, § 29, Laws of Fla.  The funds are not being 

appropriated for a state purpose but are serving local families and students the 

Petitioners would otherwise be required to serve were the students not attending a 

charter school.  In furthering their argument, the Petitioners have unsuccessfully 
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attempted to distinguish clear case law from this very Court establishing the 

principle that school boards can be required to share locally generated tax revenues 

with schools outside of their direct control.  Bd. of Public Instruction of Brevard 

Cnty. v. State Treasurer, 231 So. 2d 1 (Fla. 1970). 

Requiring school boards to share locally raised revenues with charter school 

is nothing new.  In fact, this has been at the very heart of the charter school funding 

scheme since the inception of charter schools in Florida in 1996.  § 228.056(13), 

Fla. Stat. (1996).  In order to participate in the Florida Education Finance Program 

(“FEFP”), through which all public schools are funded, school boards are required 

to levy an ad valorem tax, referred to as the Required Local Effort, at a specified 

rate for school operational purposes.  § 1011.71(1), Fla. Stat. (2017).  State FEFP 

funds appropriated through the General Appropriations Act are then distributed to 

school districts and combined with each school board’s Required Local Effort to 

make up that district’s total FEFP funding.  FLORIDA DEPARTMENT OF EDUCATION, 

2017-18 Funding for Florida School Districts, 9 (2017).   Once received, school 

districts are then required to distribute a portion of these funds –– which includes 

the district’s Required Local Effort –– to each public charter school pursuant to 

section 1002.33(17)(b), Florida Statutes.  In this regard, school boards have always 

been required to share with public charter schools locally generated tax revenue.  A 

ruling in favor of the Petitioners in this case would risk unraveling the very fabric 
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of the FEFP system as it relates to public charter schools and undermining the clear 

hierarchical structure of Florida’s public education system. 

As to the Title I Provisions, the State similarly exercised its authority under 

the Florida Constitution.  Recognizing that school districts were diverting 

substantial amounts of Title I funds away from the students they were intended to 

serve, the Legislature passed HB 7069 to ensure that low-income students for which 

these funds were intended to reach actually receive the benefit.  Ch. 2017-116, § 45, 

Laws of Fla.  The State is not mandating how these funds be expended, with that 

authority being retained by the school boards. 

The Petitioners also challenge the First District’s holding that the Petitioners 

lacked standing to challenge the other four (4) provisions of HB 7069 at issue.  As 

the First District properly explained, public officials, with limited exceptions, 

cannot attack the constitutionality of a statute they are tasked with carrying out 

under the public official standing doctrine.  (App at 16-18); See State ex rel. Atl. 

Coast Line Ry. Co. v. State Bd. of Equalizers, 94 So. 681 (1922).  Public officials 

must presume that legislation affecting their duties is valid and lack standing to 

initiate litigation to determine otherwise.  Dep’t of Educ. v. Lewis, 416 So. 2d 455, 

458 (Fla. 1982).  This case has not, as the Petitioners claim, expanded the public 

official doctrine beyond its historical roots.  Instead, the Petitioners are attempting 

to use this case as a vehicle to air their grievances over the role of charter schools in 
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our public education system.  Dept. of Revenue v. Markham, 396 So. 2d 1120, 1121 

(Fla. 1981) (“Disagreement with a constitutional or statutory duty, or the means by 

which it is to be carried out, does not create a justiciable controversy.”). 

The Petitioners have cited to a number of cases wherein school boards have 

challenged the constitutionality of particular Florida Statutes to show that they do 

have standing to bring all claims.  (Pet. Jur. Br. at 10) (citing Loxahatchee River 

Ent’l Control Distr. v. Sch. Bd. of Palm Beach Cty., 96 So. 2d 930 (Fla. 4th DCA 

1986); Palm Beach, 213 So. 3d at 356; Duval, 998 So. 2d at 641; Div. of Admin. 

Hearings v. Sch. Bd. of Collier Cty., 634 So. 2d 1127 (Fla. 1st DCA 1994)).  

However, in each of the cited cases, standing was not brought into issue.  Therefore, 

these cases simply do not support the Petitioners’ assertions. 

The First District’s decision has not created an express conflict in the law, as 

the Petitioners allege.  The cases the Petitioners cite to are either not supportive of 

their position or miss the mark on the issues presented in this particular case.  Bd. 

of Public Instruction of Brevard Cnty. v. State Treasurer, 231 So. 2d 1 (Fla. 1970) 

(holding that school boards can be required to share locally generated tax revenues 

with junior colleges outside of their control); Sch. Bd. of Hillsborough Cnty. v. 

Tampa Sch. Dev. Corp., 113 So. 3d 919 (Fla. 2d DCA 2013) (finding that the school 

board’s ability to operate, control and supervise the free public schools in the district 

was not diminished where an administrative law judge granted consolidation of two 
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charter schools at the objection of the school board); Duval Cnty. Sch. Bd. v. State 

Bd. of Educ., 998 So. 2d 641 (Fla. 1st DCA 2008) (holding that the creation of a 

state-level entity with the power to authorize charter schools throughout the State of 

Florida infringed upon the ability of school boards to operate, control and supervise 

the schools within their district); Bush v. Holmes, 919 So. 2d 392, 412 (Fla. 2006) 

(finding that a private school voucher program funded with public dollars was 

unconstitutional).   

The Brevard County and Hillsborough County cases directly support the 

position of the Respondents, not the Petitioners.  Further, unlike in Duval and Bush, 

HB 7069 did not take away the power of school boards to supervise the public 

schools in their district or divert public funds away from public education.  Charter 

schools are public schools serving a public purpose and are still supervised by their 

sponsoring school boards.  § 1002.33(1), (5), Fla. Stat. (2017).  None of the cited 

cases are in conflict with the First District’s decision.  

CONCLUSION 

This Court should decline review of this case, as the First District Court of 

Appeal’s decision was proper and there is no express conflict of existing law. 
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DATED this 18th day of November, 2019. 

 

By: /s/ Shawn A. Arnold 

Shawn A. Arnold, Esq. 

Fla. Bar #193232 

Braxton A. Padgett, Esq.  

Fla. Bar # 1002528 

The Arnold Law Firm, 

LLC 

6279 Dupont Station Court 

Jacksonville, FL 32217  

(904) 731-3800 (main)  

(904) 731-3807 (facsimile) 

sarnold@arnoldlawfirmllc.com 

braxton@arnoldlawfirmllc.com 
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(edward.wenger@myfloridalegal.com; jennifer.bruce@myfloridalegal.com; 

jenna.hodges@myfloridalegal.com), Office of the Attorney General, The Capitol, 

PL-01, Tallahassee, Florida 32399; Rocco E. Testani (roccotestani@eversheds-

sutherland.com), Stacey M. Mohr (staceymohr@eversheds-sutherland.com), Lee A. 

Peifer (leepeifer@evershedssutherland. com), and Nicholas R. Boyd 

(nickboyd@eversheds-sutherland.com), Eversheds Sutherland LLP, 999 Peachtree 

Street, N.E., Suite 2300, Atlanta, Georgia 30309; Christopher D. Donovan 

(cdonovan@ralaw.com; serve.cdonovan@ralaw.com) and James D. Fox 

(jfox@ralaw.com; serve.jfox@ralaw.com), Roetzel & Andress, LPA, 850 Park 

Shore Drive, Trianon Centre – Third Floor, Naples, Florida 34103; John W. 

Borkowski (john.borkowski@huschblackwell.com), Michael T. Raupp 

(michael.raupp@huschblackwell.com), and Aleksandra Ostojic Rushing 

(aleks.rushing@huschblackwell.com), Husch Blackwell LLP, 120 South Riverside 

Plaza, Suite 2200, Chicago, Illinois 60606; Wendy S. Loquasto 

(wendyloquasto@flappeal.com), Fox & Loquasto, P.A., 1882 Capital Circle NE, 

Suite 206, Tallahassee, Florida 32308; Jon L. Mills (jmills@bsfllp.com) and Stephen 

Zack (szack@bsfllp.com), Boies Schiller Flexner LLP, 100 SE 2nd Street, Suite 

2800, Miami, Florida 33131; Stuart H. Singer (ssinger@bsfllp.com) and Sabria A. 

McElroy (smcelroy@bsfllp.com; ftleserve@bsfllp.com), Boies Schiller Flexner 

LLP, 401 East Las Olas Blvd., Suite 1200, Fort Lauderdale, Florida 33301; and 

Edward J. Pozzuoli (ejp@trippscott.com), Stephanie Alexander 

(sda@trippscott.com), and Jeffrey S. Wood (jsw@trippscott.com), Tripp Scott, P.A., 

110 SE 6th Street, 15th Floor, Fort Lauderdale, Florida 33301. 

 

  By: /s/ Shawn A. Arnold    

Shawn A. Arnold, Esq. 

mailto:fharrison@hsmclaw.com
mailto:hhudson@hsmclaw.com
mailto:sbrannock@bhappeals.com
mailto:cberman@bhappeals.com
mailto:ppadovano@bhappeals.com
mailto:jeagleton@bhappeals.com
mailto:jason.borntreger@fldoe.org
mailto:edward.wenger@myfloridalegal.com
mailto:nickboyd@eversheds-sutherland.com
mailto:cdonovan@ralaw.com
mailto:jfox@ralaw.com


 

13 

CERTIFICATE OF COMPLIANCE 
 

I HEREBY CERTIFY, that this brief complies with the font requirements of 

Florida Rule of Appellate Procedure 9.210(a)(2). 

  By: /s/ Shawn A. Arnold    

Shawn A. Arnold, Esq. 

 


