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ARGUMENT 
 

I. THE BALLOT SUMMARY FAILS TO APPRISE VOTERS OF THE CHIEF 

PURPOSES OF THE PROPOSED AMENDMENT. 

A. The ballot language does not tell voters the amendment aims to 

legalize the recreational use of marijuana under state law. 

The Sponsor concedes that a “chief purpose of the proposed Regulate Florida 

amendment is to legalize adult-use of cannabis within our state.” Ans. Br. 1. That 

concession is consistent with the plain text of the proposed amendment, see Init. Br. 

10, and is fatal to the Sponsor’s position.  

 Indeed, the ballot title and summary do not tell voters that the proposed 

amendment aims to legalize, under state law, the recreational use of marijuana by 

adults. See Init. Br. 10-13; Pet. 21. Nor does the ballot language use terms similar to 

“legalize,” such as “allow,” “approve,” or “authorize.”  

Regarding the failure of the ballot language itself to reference legalization, the 

Sponsor offers two arguments. First, it claims that “[i]t is not necessary for the title 

and summary to parrot exactly the language of the text.” Ans. Br. 18 (citation 

omitted). Thus, the Sponsor says, it is fair to substitute the word “regulate[]” when 

the text of the amendment itself uses the word “legalize[].” Id. The problem with the 

ballot language, however, is not that it does not “parrot exactly” the text of the 

proposed amendment, but that it does not clearly tell voters that a chief purpose of 

the amendment is to legalize the recreational use of marijuana as a matter of state 
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law. See Advisory Op. to Att’y Gen. re Right of Citizens to Choose Health Care 

Providers, 705 So. 2d 563, 566 (Fla. 1998) (holding that an “overly vague” summary 

failed to give voters the tools to “cast an intelligent and informed ballot”). That chief 

purpose is not adequately disclosed by informing voters that the Sponsor seeks to 

“regulate” marijuana. To legalize means to permit, or to expand the right of access, 

whereas regulate means “to bring under the control of law or constituted authority,” 

or to restrict access. Init. Br. 18-19 (citing Merriam-Webster Dictionary).  

Second, the Sponsor claims that there is “nothing inaccurate or misleading 

about the title’s use of the term ‘regulate’ rather than ‘legalize’” because “where the 

absolute prohibition against marijuana sale, use and possession has already been 

lifted for medicinal purposes, the distinction made by the [Attorney General] 

between ‘regulate’ and ‘legalize’ is pure semantics.” Ans. Br. 18-19. But the 

distinction between medical and recreational marijuana is hardly “semantics.” Under 

current state law, marijuana may be used for medical purposes in limited instances, 

while recreational use of marijuana is banned in its entirety. Put differently, medical 

marijuana and recreational marijuana are as different as medical marijuana and 

heroin: One is legal under Florida law, the other is not.    

In addition, the Sponsor ignores that voters are likely to believe that the 

Regulate Marijuana initiative deals with medical, rather than recreational, 

marijuana, making the summary’s omission of the term “legalize” even more 
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noteworthy. State law currently permits two types of marijuana: (1) low-THC 

cannabis and (2) medical marijuana. See generally § 381.986, Fla. Stat. In its final 

sentence, the Regulate Marijuana summary tells voters that the amendment “[d]oes 

not affect compassionate use of low-THC cannabis,” Pet. 21, but does not specify 

that the amendment is equally inapplicable to “medical marijuana.” That is a 

problem: Any voter acquainted with Florida’s existing medical marijuana laws 

would understand that there is a difference between “low-THC cannabis,” on the one 

hand, and “medical marijuana,” on the other. And because the summary expressly 

excludes only “low-THC cannabis,” well-informed voters would infer, as a matter 

of common sense, that the amendment does affect “medical marijuana.”  

Under current statutory law, the terms “low-THC cannabis” and “medical 

marijuana” are distinct. Not only are they defined differently by Section 381.986, 

compare § 381.986(1)(e), Fla. Stat., with id. § (1)(f), they are also treated differently 

by the substantive provisions of that law in numerous respects. Low-THC cannabis, 

for example, may be prescribed to a pregnant patient, whereas medical marijuana 

may not. Id. § (4)(a)4. Similarly, low-THC cannabis may be used in certain public 

places even where medical marijuana is otherwise prohibited. Id. §§ (1)(j)5.a., b., & 

f. These laxer restrictions on the use of low-THC cannabis reflect the Legislature’s 

judgment that, due to the lesser potency of that drug, it should be more readily 

available than full-strength medical marijuana. 
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Thus, an educated voter aware of the distinction between low-THC cannabis 

and medical marijuana, and having seen the final sentence of the summary, would 

mistakenly believe that the proposed amendment further regulates medical 

marijuana—rather than recreational marijuana—while leaving untouched current 

law regarding low-THC cannabis. That, of course, is not the case. 

Finally, voters are especially likely to believe that the proposed amendment 

addresses medical marijuana because the Regulate Marijuana initiative purports to 

amend existing Article X, Section 29. By law, every supervisor of elections is 

required to disclose on the ballot the specific constitutional provision that a proposal 

would amend. See Fla. Admin. Code R. 1S-2.032(6) (“Additionally, the contest title 

for a constitutional amendment shall read: No. ___ Constitutional Amendment, 

Article ____, Section ____.”). Because well-informed voters know that existing 

Article X, Section 29 governs “[m]edical marijuana production, possession and use,” 

Art. X, § 29, Fla. Const. (Title) (emphasis added), that will only reinforce voter 

confusion about the subject matter of this initiative. While it may be true that the 

Sponsor intended for the new amendment to take the “next available section 

number” within Article X, rather than Section 29 specifically, Ans. Br. 2 n.3, the 

ballot summary nowhere says that, and voters will instead be told, per the Sponsor’s 

express direction to the Secretary of State, that the amendment affects “Article X, 

Section 29.” Pet. 21. 
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In short, the ballot language is invalid because it fails to apprise voters that a 

chief purpose of the proposed amendment is to legalize, under state law, the adult 

recreational use of marijuana.  

B. Due to the proposed amendment’s “unusual length,” it would be 

impossible to adequately summarize the amendment’s other chief 

purpose of comprehensively regulating recreational marijuana. 

The Sponsor agrees that the text of the proposed amendment has an “unusual 

length.” Ans. Br. 3, 19, 21. But it fails to recognize the practical import of that fact 

for compliance with Section 101.161(1)’s “truth in packaging” requirements. A 

summary does not adequately inform voters of the chief purpose by speaking only 

in generalities; the statute instead requires an “explanatory statement” of the “chief 

purpose.” § 101.161(1), Fla. Stat. (emphasis added). To “explain” means to “make 

known” or “make plain or understandable.” Explain, Merriam-Webster (last visited 

Dec. 19, 2019), https://www.merriam-webster.com/dictionary/explain.  Consistent 

with that definition, this Court has held that a summary must be “accurate and 

informative,” and must “clearly communicate[] what the electorate is being asked to 

vote upon.” Smith v. Am. Airlines, Inc., 606 So. 2d 618, 621 (Fla. 1992).  

It would not be enough, for example, to tell voters merely that the amendment 

“adds certain regulations of marijuana” to the state constitution. That general 

statement of a hypothetical amendment’s chief purpose would be inadequate to 

meaningfully explain the chief purpose. Instead, the summary must give voters an 
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overview of the specific issue raised by the proposed amendment. See id.  

Applying that principle here, the ballot summary is clearly deficient. With 

respect to the amendment’s second chief purpose of regulating recreational 

marijuana, the summary says only that the “State shall adopt regulations to issue, 

renew, suspend, and revoke licenses for cannabis cultivation, product 

manufacturing, testing and retail facilities,” without specifying which state entity 

shall promulgate those regulations or what those regulations shall be. Likewise, the 

summary tells voters that “[l]ocal governments may regulate facilities’ time, place 

and manner,” but is devoid of specifics. A voter may agree, in the abstract, that 

recreational marijuana should be regulated in some way; but the substance of a 

proposed regulation must be disclosed for the voter to make an informed choice.  

II. THE BALLOT TITLE AND SUMMARY ARE MISLEADING.  

Aside from failing to explain the amendment’s chief purposes, the ballot 

summary is also defective because it affirmatively misleads as to the core legal 

effects of the proposed amendment.1  

A.  The summary misleads voters by assuring them that there would be only 

“limited use” of marijuana if the amendment passes, Pet. 21, when in fact no such 

limitation is apparent from the text of the amendment itself. In response, the Sponsor 

                                                 
1 Rather than reiterate each of the arguments made in the Initial Brief, this 

brief discusses only those arguments to which the Sponsor has leveled a substantial 

response. 
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points out that the amendment contains an “age limit.” Ans. Br. 18. But this age 

requirement cannot be the limitation contemplated by the phrase “limited use.” The 

relevant language in the summary instead states that the amendment “[r]egulates 

marijuana (hereinafter ‘cannabis’) for limited use and growing by persons twenty-

one years of age or older.” Pet. 21. By including both “twenty-one years of age or 

older” and “limited use” in the same sentence, the summary implies that use will be 

limited even as to persons 21 or older.  

The Sponsor also argues that the amendment contains a “possession limit,” a 

“growing limit,” and a “gifting limit.” Ans. Br. 18. To be sure, the amendment 

specifies such limitations—possessing, growing, and transferring marijuana would 

all be limited in various ways. But the phrase contained in the summary is very 

specific: “limited use.” If the Sponsor cannot show that the amendment limits the 

actual use—i.e., the consumption—of marijuana in some way, then the summary is 

plainly misleading. 

Elsewhere the Sponsor confronts the problem more directly, claiming that the 

amendment places “limits on the time, place, and manner of its use.” Ans. Br. 18 

(citing Pet. 27). If true, that would of course justify the summary’s inclusion of the 

phrase “limited use.” But the provisions the Sponsor cites—subsections (e)(5)(a) and 

(e)(5)(c) of the amendment—have nothing at all to do with “use.” They instead allow 

a county or municipality to enact ordinances “[g]overning the time, place, manner, 
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and number of cannabis establishment operations,” Pet. 27 (proposed Art. X, 

§ 29(e)(5)(a)) (emphasis added), and “[e]stablishing civil penalties” for violations of 

those ordinances. Id. (proposed Art. X, § 29(e)(5)(c)). Under the terms of the 

proposed amendment, a “cannabis establishment” means “a cannabis cultivation 

facility, a cannabis testing facility, a cannabis product manufacturing facility, or a 

retail cannabis store.” Pet. 22 (proposed Art. X, § 29(b)(5)). Time, place, and manner 

restrictions on these businesses thus relate solely to the production and sale of 

cannabis, not actual restraints on the drug’s use by consumers.  

When a summary promises one thing but the proposed amendment delivers 

another, it is defective under this Court’s precedents. See, e.g., Advisory Op. to Att’y 

Gen. re: Stop Early Release of Prisoners, 642 So. 2d 724, 726-27 (Fla. 1994) 

(summary stating that amendment would “ensure” state prisoners serve “at least 

eighty-five percent of their sentence” was misleading because “this will not be true 

in cases of pardon and clemency”); Right of Citizens to Choose Health Care 

Providers, 705 So. 2d at 566 (summary misleading where it used word “citizens” 

rather than phrase “every natural person” appearing in the amendment). 

B.  When a proposed constitutional amendment seeks to legalize, at the state 

level, conduct that would constitute a serious breach of federal law—and when it 

would require state officials to “regulate” that illegal conduct—voters must be told, 

in no uncertain terms, that the conduct at issue is a federal crime. Indeed, what the 



9 

Sponsor characterizes as an “act of nullification of federal law” would, under the 

Supremacy Clause, be anything but. Ans. Br. 23; see U.S. Const., Art. VI, cl. 2. Yet 

the summary, in telling voters that the proposed amendment would not “immunize 

federal law violations,” implies that at least some of the conduct legalized by the 

amendment would also be legal under federal law.  

In response, the Sponsor argues that this reading of the summary is “pure 

conjecture” and that there “is no implied subset” of conduct that the summary 

suggests would be legal under federal law. Ans. Br. 24. But no reasonable voter 

would assume that the Sponsor would go through the trouble of drafting a citizen 

initiative proposal, obtaining the requisite signatures, and campaigning publicly for 

its passage, only to enact a change to the Florida Constitution that would be a dead 

letter because it conflicted, in its entirety, with federal law. And voters certainly 

would not assume that the Sponsor would seek to force state and local officials to 

participate in the process of legalizing and regulating a drug that would remain 

banned under the Controlled Substances Act. 

Any true “explanatory statement” in this field must disclose that recreational 

marijuana would remain a serious federal crime.  

C.  Finally, as noted above, language in the final sentence of the summary 

(“[d]oes not affect compassionate use of low-THC cannabis”) affirmatively misleads 

well-informed voters into believing that the amendment would affect only medical, 
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not recreational, marijuana. Any voter familiar with the current state of medical 

cannabis law in Florida would recognize that “low-THC cannabis” and “medical 

marijuana” are distinct terms. Compare § 381.986(1)(e), Fla. Stat. (defining “Low-

THC cannabis”), with id. § (1)(f) (defining “marijuana” within the meaning of state 

laws authorizing and regulating “medical marijuana”). Thus, when the summary tells 

voters that the amendment does not deal with low-THC cannabis yet does not 

expressly exempt medical marijuana from its sweep, it implies that medical 

marijuana is the subject of the amendment. See Bush v. Holmes, 919 So. 2d 392, 407 

(Fla. 2006) (“the expression of one thing implies the exclusion of the other”). 

CONCLUSION 
 

The proposed amendment should be kept off the ballot.  
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