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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FIFTH DISTRICT 

         
 NOT FINAL UNTIL TIME EXPIRES TO 

                                                                             FILE MOTION FOR REHEARING AND 
                                                                             DISPOSITION THEREOF IF FILED 
  
 
MANOR HOUSE, LLC, OCEAN VIEW,  
LLC AND MERRITT, LLC, 
 
  Appellants, 
 
v. Case No.  5D17-2841 

 
CITIZENS PROPERTY INSURANCE  
CORPORATION, 
 
  Appellee. 
 
________________________________/ 
 
Opinion filed May 31, 2019 
 
Appeal from the Circuit Court 
for Brevard County, 
Charles J. Roberts, Judge. 
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Jenny Glasser, of Link & Rockenbach, P.A., 
West Palm Beach, and J. Pablo Caceres, of 
Butler, Weihmuller, Katz and Craig, LLP, 
Tampa, for Appellee. 
 

 

 
EDWARDS, J. 
 
 This case involves the snail-paced resolution of insurance claims for property 

damage caused by a hurricane in 2004.  Manor House, LLC, Ocean View, LLC, and 
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Merritt, LLC (collectively “Manor House”), appeal the trial court’s final orders granting 

Citizens Property Insurance Corporation’s (“Citizens”) (1) motion for partial summary 

judgment to prevent Manor House from pursuing a claim for extra-contractual, 

consequential damages, (2) motion for partial summary judgment regarding appraiser 

and umpire fees, and (3) motion for judgment on the pleadings on Manor House’s claim 

for fraud.  For the reasons set forth below, we affirm the partial summary judgment 

regarding appraiser and umpire fees, and affirm the judgment on the pleadings, but 

reverse the partial summary judgment regarding the consequential damages claim.  

 Citizens insured nine apartment buildings owned by Manor House that were 

damaged in September 2004 when Hurricane Frances struck.  Manor House presented 

its claims under the Citizens insurance policy; following an inspection of the property, 

Citizens issued payments totaling $1,927,747.  In April 2006, Manor House’s public 

adjuster, Dietz International, asked Citizens to reopen the claim.  In June 2006, Manor 

House presented another claim, this time for $10,000,000.  After reopening the claim and 

assigning a new adjuster, Citizens made additional payments in September 2006 totaling 

$345,192.  Then, in December 2006, Citizens’ field adjuster informally estimated the 

“actual cash value” of the loss at $5,489,062 and the “replacement cost value” of the loss 

at $6,410,456.  Meanwhile, Manor House’s public adjuster estimated the replacement 

cost value at $10,027,087.  

 In an effort to resolve the dispute over costs, in March 2007 Jeffrey Wells, the 

apartment complex’s new owner and Manor House’s litigation agent, sent Citizens a letter 

requesting payment of the “undisputed” amount of $6.4 million, i.e. the field adjustor’s 

informal estimate of replacement costs, and demanding an appraisal.  Citizens responded 
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by challenging Mr. Wells’ authority to act on behalf of Manor House and asked for 

documentary proof of his authority.  Citizens also asked Mr. Wells to supply 

documentation it said was necessary to consider the requests for appraisal and payment, 

including articles of incorporation, certified ownership records, invoices for actual costs of 

replacement, and contracts for the work in progress.  Mr. Wells responded with a letter 

denying that the invoices and other documents requested by Citizens were necessary to 

trigger an appraisal; however, he provided the insurer with a copy of his appointment as 

Manor House’s agent.  

 In August 2007, Manor House filed suit demanding prompt payment of the 

allegedly “undisputed” amount of $6.4 million and seeking the court to compel Citizens to 

engage in the policy-provided appraisal procedures.1  The trial court granted serial 

motions to abate the action based upon the failure of Manor House to provide all 

necessary documents to Citizens.  In June 2009, the trial court ordered the action stayed 

and directed the parties to go forward with the appraisal process.  In November 2009, the 

appraisal panel awarded Manor House $8,649,816 in replacement cost value and 

$8,388,752 in actual cash value.  In January 2010, Citizens paid an additional $5,502,022 

to Manor House.   

 Manor House later filed suit against Citizens alleging, inter alia, breach of contract 

and fraud.  On the breach claim, Manor House alleged that Citizens failed to: properly 

adjust the loss, pay the undisputed amount after estimates, honor Manor House’s 

demand for appraisal, provide Manor House with documents it needed to adjust the loss, 

                                            
1 Citizens maintained that its field adjustor had no authority to convey any estimate 

that was binding on Citizens; hence the dispute over the supposedly “undisputed” 
amount.   
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and timely pay the appraisal award.  Manor House sought to recover extra-contractual 

damages related to rental income that it allegedly lost due to the delay in repairing the 

apartment complex based on Citizens’ procrastination in adjusting and paying the Manor 

House claims.  On the fraud claim, Manor House alleged that Citizens’ representations of 

the nature and extent of its coverage obligations were intentionally false and misleading 

and that it engaged in misleading claims handling practices by aggregating various 

general construction costs to a single building so as to exceed the policy limits applicable 

to that building, demanding immaterial documents regarding Manor House’s insurable 

interest and corporate ownership, and attempting to mislead the appraisal panel by 

concealing information related to the estimate of damages announced by Citizens’ field 

adjustor.     

 The trial court granted Citizens’ motion for partial summary judgment regarding 

Manor House’s claim that it should not have to pay its own appraiser’s fees and half the 

cost of the umpire’s fees.  We agree with the trial court’s analysis: the insurance policy 

specifically called for each party to pay its own appraiser and to share the umpire’s fees.  

Accordingly, we affirm as to that issue with no need for further discussion.  

The trial court also granted Citizens’ motion for partial summary judgment on the 

breach of contract claim regarding lost rental income, based on the fact that the insurance 

policy essentially provided for property damage coverage, but did not provide coverage 

for lost rent.  While that is an accurate reading of the insurance policy, the trial court’s 

ruling ignores the more general proposition that “the injured party in a breach of contract 

action is entitled to recover monetary damages that will put it in the same position it would 

have been had the other party not breached the contract.”  Capitol Envtl. Servs., Inc. v. 
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Earth Tech, Inc., 25 So. 3d 593, 596 (Fla. 1st DCA 2009).  Thus, when an insurer 

breaches an insurance contract, the insured “is entitled to recover more than the 

pecuniary loss involved in the balance of the payments due under the policy” in 

consequential damages, provided the damages “were in contemplation of the parties at 

the inception of the contract.”  Life Inv’rs Ins. Co. of Am. v. Johnson, 422 So. 2d 32, 34 

(Fla. 4th DCA 1982).  In T.D.S. Inc. v. Shelby Mutual Insurance Co., the Eleventh Circuit 

noted that Florida courts “allow recovery of [consequential] damages if they were in the 

contemplation of the parties at the time of the creation of the insurance contract.”  760 

F.2d 1520, 1532 n.11 (11th Cir. 1985).  Similarly, in Rondolino v. Northwestern Mutual 

Life Insurance Co., the court held that “[i]f a party can prove loss of profits [from breach 

of an insurance contract] with reasonable certainty, then damages will be awarded.”  788 

F. Supp. 553, 555 (M.D. Fla. 1992). While T.D.S.  and Rondolino are federal cases, we 

find them to be well-reasoned and to be consistent with this Court’s opinion in Travelers 

Insurance Co. v. Wells, which held that in a claim for breach of an insurance contract, 

“[c]onsequential or resulting collateral damage may . . . be recovered if it can be 

sufficiently proved.”  633 So. 2d 457, 461 (Fla. 5th DCA 1993).   

In granting summary judgment, the trial court denied Manor House the opportunity 

to prove whether the parties contemplated that Manor House, an apartment complex, 

would suffer consequential damages in the form of lost rental income if Citizens breached 

its contractual duties to timely adjust and pay covered damages, which in this case 

allegedly resulted in a significant delay in completing repairs so that units could once 

again be rented.  We hold that the trial court erred in so ruling, and we reverse that partial 

summary judgment so that the parties may litigate all issues related to Manor House’s 

9
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claim of lost rent.  It is undisputed that Citizens, a creature of statute, is immune from bad 

faith claims.  See § 627.351(6)(s)1, Fla. Stat. (2017).  However, the consequential 

damages Manor House seeks are based squarely on breach of contract claims requiring 

no allegation or proof that Citizens acted in bad faith.2  Thus, Citizens is not statutorily 

immune from this aspect of Manor House’s claim. 

Finally, the trial court granted Citizens’ motion for judgment on the pleadings 

regarding the fraud claim pursued by Manor House. The trial court agreed with Citizens 

that the fraud claim was barred by the independent tort doctrine.  In other words, the trial 

court found that the allegations of Manor House’s fraud claim were not distinguishable 

from its breach of contract claim.  “A breach of contract, alone, cannot constitute a cause 

of action in tort. . . . It is only when the breach of contract is attended by some additional 

conduct which amounts to an independent tort that such a breach can constitute [a 

separate action in tort].” Tiara Condo. Ass’n v. Marsh & McLennan Cos., 110 So. 3d 399, 

408–09 (Fla. 2013) (Pariente, J., concurring) (quoting Elec. Sec. Sys. Corp. v. S. Bell Tel. 

& Tel. Co., 482 So. 2d 518, 519 (Fla. 3d DCA 1986)); see also HTP, Ltd. v. Lineas Aereas 

Costarricenses, S.A., 685 So. 2d 1238, 1239 (Fla. 1996) (noting that the independent tort 

doctrine “requires proof of facts separate and distinct from the breach of contract”).  We 

note that certain allegations in the fraud count essentially alleged a fraudulent breach of 

contract, which would not amount to an independent tort, and we affirm the trial court’s 

judgment on the pleadings of the fraud count on this ground.  But we also note that Manor 

                                            
2 While it originally pled a count for breach of the covenant of good faith and fair 

dealing, Manor House did not contest Citizens’ motion for judgment on the pleadings on 
that count based on its immunity from first-party bad faith claims. 
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House’s fraud complaint contained additional allegations that attempted to assert bad 

faith liability, including unfair claims handling practices, which would generally amount to 

an independent tort precluding entry of a judgment on the pleadings.  However, as 

discussed above, Citizens is immune from an action for first-party bad faith. See Citizens 

Prop. Ins. Corp. v. Perdido Sun Condo. Ass’n, 164 So. 3d 663, 666 (Fla. 2015) (“[T]he 

Legislature never listed statutory first-party bad faith claims as one of the exceptions to 

Citizens’ immunity.”).  Therefore, to the extent that the trial court’s judgment on the 

pleadings on the fraud count foreclosed bad-faith claims for failure to allege an 

independent tort, we affirm based on the “tipsy coachman”3 doctrine, as we find that the 

trial court reached the right result even if for the wrong reasons.  

Accordingly, we affirm in part and reverse in part, and remand the case for further 

proceedings consistent with this opinion 

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH 

INSTRUCTIONS.  

 
ORFINGER and EISNAUGLE, JJ., concur. 

                                            
3 Robertson v. State, 829 So. 2d 901, 906 (Fla. 2002). 
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 

FIFTH DISTRICT 

 

       CASE NO.:   5D17-2841 

        L.T. CASE NO.: 05-2007 CA 007058 

 

MANOR HOUSE LLC, OCEAN VIEW 

LLC, MERRITT LLC, 

       

 Appellants,            

v. 

 

CITIZENS PROPERTY INSURANCE  

CORPORATION, 

 

 Appellee. 

___________________________________/ 

 

CITIZENS’ MOTION FOR REHEARING, REHEARING EN BANC, AND 

CERTIFICATION OF A QUESTION OF GREAT PUBLIC IMPORTANCE 

 

Appellee, Citizens Property Insurance Corporation (“Citizens”), pursuant to 

Florida Rules of Appellate Procedure 9.330 and 9.331, moves for rehearing, 

rehearing en banc, and for this Court to certify a question of great public 

importance to the Florida Supreme Court, and states: 

INTRODUCTION 

 In the May 31, 2019 Opinion, this Court expressly ruled that Citizens may 

be liable for Appellants’ (collectively “Manor House”) “consequential damages,” 

consisting of Manor House’s uninsured lost rents that it attributes to Citizens’ 

alleged failure to “timely adjust and pay” Manor House’s covered damages. 

Rehearing or rehearing en banc is necessary because the Court overlooked that it 

Filing # 91225995 E-Filed 06/17/2019 04:35:03 PM
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was authorizing a remedy against Citizens that falls exclusively under section 

624.155, Florida Statutes—the statute authorizing a first-party cause of action for 

insurance bad faith claims handling between insured and insurer. As pled by 

Manor House and confirmed by this Court’s description of the “consequential 

damages” claim, the basis for the claim—Citizens’ delay in adjusting and paying 

covered claims—cannot be separated from what Florida law (as supported by the 

history of section 624.155 and first-party bad faith claims in this State) 

unambiguously considers “bad faith” conduct toward an insured. Under Florida 

law, a bad faith cause of action is Manor House’s exclusive remedy for damages of 

this kind. Not only was this second statutory suit for bad faith never brought 

below, it is undisputed that Citizens is immune from actions for bad faith that fall 

under section 624.155. 

The Court’s ruling is of exceptional importance to Florida’s insurers and 

policyholders because it permits—for the first time since 1982—the recovery of 

extra-contractual damages in the highly regulated, unique insurance context, under 

an insurance contract and allows insureds to circumvent the notice and cure 

requirements of section 624.155 by obtaining bad faith damages in a preliminary 

breach of contract suit. Because of the unique and unprecedented ruling, this 

Court’s Opinion has the potential to significantly affect Florida’s property 

13
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insurance market. Pursuant to Florida law, Citizens requests this Court to vacate its 

Opinion and issue an Opinion affirming the trial court’s rulings on all issues. 

MOTION FOR REHEARING 

Florida Rule of Appellate Procedure 9.330 permits an appellate litigant to 

seek rehearing when the Court has overlooked or misapprehended points of law or 

fact in its decision. In its May 31, 2019 Opinion (the “Opinion”), this Court 

reversed the trial court’s grant of Citizens’ Motion for Partial Summary Judgment 

to preclude Manor House from pursuing a claim for extra-contractual, 

consequential damages. (Opinion, at 2). Citizens agrees with this Court’s 

description of the underpinnings of Manor House’s consequential damages claim: 

On the breach claim, Manor House alleged that Citizens 

failed to . . . timely pay the appraisal award. Manor House 

sought to recover extra-contractual damages related to rental 

income that it allegedly lost due to the delay in repairing the 

apartment complex based on Citizens’ procrastination in 

adjusting and paying the Manor House claims. 

 . . . . 

In granting summary judgment, the trial court denied Manor 

House the opportunity to prove whether the parties 

contemplated that Manor House, an apartment complex, 

would suffer consequential damages in the form of lost 

rental income if Citizens breached its contractual duties to 

timely adjust and pay covered damages, which in this case 

allegedly resulted in a significant delay in completing 

repairs so that all units could once again be rented. 

 

(Opinion, at 3-4) (emphases added). It is this very emphasized language that 

demonstrates why Manor House’s consequential damages claim seeks damages for 
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insurance bad faith that are only recoverable in a secondary action pursuant to 

section 624.155, Florida Statutes (from which Citizens is immune), not in the 

threshold, first-party breach of contract action under the insurance policy. 

A. Consequential Damages Based on a Failure to Timely Investigate 

and Pay are “Bad Faith” Damages Available Only in an Action Under 

Section 624.155 

 

To explain why this item of “consequential” (not covered by the insurance 

contract) for lost rents damages is not recoverable by Manor House in the context 

of its first-party, commercial insurance claim as a matter of law, it is necessary to 

return to 1982, when a fundamental change in Florida law occurred by Florida 

Legislature’s enactment of section 624.155, Florida Statutes, “the so-called ‘Bad 

Faith Statute.’” QBE Ins. Corp. v. Chalfonte Condo. Apt. Ass’n, 94 So. 3d 541, 546 

(Fla. 2012). Pre-1982, “actions for breaches of insurance contracts were treated the 

same as any other breach of contract action.” Id. Gradually, insurance “took on a 

larger institutional role and . . . insurance contracts began to be seen as 

distinguishable from other types of contracts,” and “courts began to recognize that 

insurers owed a duty to their insureds to refrain from acting solely in the insurers’ 

own interests in settlement.” Id. 

Yet, the common law did not recognize an insurer’s duty to act in good faith 

when handling and settling an insured’s claim. Id. State Farm Mut. Auto. Ins. Co. 

v. Laforet, 658 So. 2d 55 (Fla. 1995); Opperman v. Nationwide Mut. Fire Ins. Co., 

15



5 
LINK & ROCKENBACH, PA       

CIVIL TRIAL & APPELLATE LAW 

1555 Palm Beach Lakes Blvd., Suite 930 – West Palm Beach, FL 33401 – Tel.: (561) 847-4408 – Fax: (561) 855-2891 – www. linkrocklaw.com 
 

 

515 So. 2d 263, 265 (Fla. 5th DCA 1987) (“[E]stablished Florida law also held that 

an insured had no right to proceed against his own insurer for failing to settle in 

good faith the insured’s own claim.”). As such, an insured had no remedy for its 

insurer’s bad faith, unless the bad faith conduct amounted to an independent tort 

like fraud. See Talat Enters., Inc. v. Aetna Cas. & Sur. Co., 753 So. 2d 1278, 1281 

(Fla. 2000). 

A groundbreaking change to that longstanding common law landscape 

occurred in 1982, when the Florida Legislature adopted chapter 82-243, § 9, Laws 

of Fla (section 624.155). Chalfonte, 94 So. 3d at 546. The statute was “designed 

and intended to provide a civil remedy for any person damaged by an insurer’s 

conduct.” Id. (citation omitted). It allowed any person to bring a civil action when 

that person was damaged by the insurer “[n]ot attempting in good faith to settle 

claims when, under all the circumstances, it could and should have done so, had it 

acted fairly and honestly toward its insured and with due regard for his or her 

interests.” Id. (quoting § 624.155(1)(b)1., Fla. Stat. (2009)). After its passage, “the 

same obligations of good faith that existed for insurers dealing with their insureds 

in the third-party context were extended by statute to the first-party context.” Id. 

(quoting Macola v. Gov’t Emps. Ins. Co., 953 So. 2d 451, 456 (Fla. 2006)).  

Thus, section 624.155 was created to remedy the gap in the law by extending 

an insurer’s duty to “act in good faith and deal fairly” to instances where an 

16
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insured sought first-party coverage, filling the void in the common law. See Fid. & 

Cas. Ins. Co. of N.Y. v. Taylor, 525 So. 2d 908 (Fla. 3d DCA 1987) (noting that in 

a first-party action against an insurer under section 624.155, which “affirmatively 

creates a company duty to its insured to act in good faith in its dealings under the 

policy, liability is based upon the carrier’s conduct in processing and paying a 

given claim”) (emphasis added).  

At present, even against a private insurer, a bad faith action does not ripen 

until a determination of coverage and damages under the policy. Demase v. State 

Farm Fla. Ins. Co., 239  So. 2d 218 (Fla. 5th DCA 2018) (“A statutory bad faith 

claim is ripe for litigation when there has been (1) a determination of the insurer’s 

liability for coverage; (2) a determination of the extent of the insured’s damages; 

and (3) the required civil remedy notice is filed.”); Blanchard v. State Farm Mut. 

Auto. Ins. Co., 575 So. 2d 1289 (Fla. 1991). Bad faith cannot be tried at the same 

time as these preliminary elements of coverage and damages. Md. Cas. Co. v. 

Alicia Diagnostic, Inc., 961 So. 2d 1091, 1092 (Fla. 5th DCA 2007) (“[A]n insurer 

would be prejudiced by having to litigate either a bad faith claim or an unfair 

settlement practices claim in tandem with a coverage claim, because the evidence 

used to prove either bad faith or unfair settlement practices could jaundice the 

jury’s view on the coverage [or damages] issue.”). 
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It is only through section 624.155 that an insured may seek a remedy for 

damages caused by how an insurance company adjusts a claim—which is precisely 

the raison d’etre of Manor House’s lost rents claim here. The statute is the 

exclusive remedy for an insurer’s failure to act in good faith (i.e., delaying, 

untimely adjustment) in paying a first-party claim. Talat Enters., 753 So. 2d at 

1283. 

In Talat Enterprises, the Florida Supreme Court explained the statutory 

notice and cure requirements that are conditions precedent to a bad faith action 

under section 624.155. In doing so, it explained how and why extra-contractual 

damages against an insurer are only recoverable in the bad faith context, after the 

necessary conditions precedent are satisfied: 

. . . . [I]t is plain that the Legislature intended the notice to 

the Department to serve as a basis for the Department to 

assist in the settling of claims and to monitor the insurance 

industry. It also is plain that the sixty-day period was a time 

in which the insurer could act to “cure” a violation of 

subdivision (1)(a) or (b) about which it had been 

served notice. 

It naturally follows that for there to be a “cure,” what had to 

be “cured” is the non-payment of the contractual amount due 

the insured. In the context of a first-party insurance claim, 

the contractual amount due the insured is the amount 

owed pursuant to the express terms and conditions of the 

policy after all of the conditions precedent of the 

insurance policy in respect to payment are 
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fulfilled. Section 624.155(1)(b), Florida Statutes (1993), 

then, is correctly read to authorize a civil remedy for extra 

contractual damages if a first-party insurer does not pay 

the contractual amount due the insured after all the policy 

conditions have been fulfilled within sixty days after a 

valid notice has been filed under section 624.155(2)(a), 

Florida Statutes (1993). 

* * *  

Finally, it must be recognized that what section 624.155, 

Florida Statutes (1993), creates is a statutory “civil remedy.” 

For Talat there is no remedy without the statute. Pursuant to 

the statute, there is no remedy until the notice is sent by 

the insured and the insurer has the opportunity to “cure” the 

violation. If the insurer pays the damages during the cure 

period, then there is no remedy. 

* * * 

We find that in creating this statutory remedy for bad-faith 

actions, the Legislature provided this sixty-day window as a 

last opportunity for insurers to comply with their claim-

handling obligations when a good-faith decision by the 

insurer would indicate that contractual benefits are owed. 

Talat Enters., 753 So. 2d at 1283-84 (emphases added).  

 In this case, Manor House served a Civil Remedy Notice on Citizens but that 

is not the subject of its breach of contract claim. The Civil Remedy Notice was 

null and void on arrival due to Citizens’ immunity, see infra, Part B, and R. 315-

16. Even if a private insurer had insured Manor House, the Court’s ruling permits 

an insured to circumvent this process by combining breach of contract and bad 

19
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faith allegations, and seeking damages for both, in a single preliminary breach of 

contract lawsuit. Yet, under Talat, damages other than those comprising the 

“amount owed pursuant to the express terms and conditions of the policy” only 

come into play when an insurer has not paid this contractual amount, a cure 

request for this contractual amount has been made and rejected, and a section 

624.155 lawsuit begun and proven. 

Manor House’s claim for consequential damages is based on Citizens’ 

alleged failure to timely adjust and pay its damages, or as elsewhere put by this 

Court, “Citizens’ procrastination in adjusting and paying” the claims. Indeed, in 

the Third Amended Complaint, Manor House pled that it has “suffered and will 

continue to suffer consequential damages due to Defendant’s delay and failure to 

timely and fully pay this claim.” (R. 2815-16) (emphasis added). In the post-section 

624.155 world, this alleged conduct plainly constitutes bad faith—not damages 

that are recoverable for breach of an insurance contract. See Citizens Prop. Ins. 

Corp. v. Mendoza, 250  So. 3d 716 (Fla. 4th DCA 2018) (“The instructions focused 

on whether the adjuster ‘properly investigated’ or ‘properly adjusted’ the 

claim . . . . While such considerations may be appropriate in a bad faith case, they 

have no place in a simple breach of contract action.”). Conduct such as an insurer’s 

failure to timely process a claim, and resulting damages, is precisely what section 

624.155(1)(b)1. protects an insured against and provides a remedy for. 
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No bad faith action under section 624.155 was pled or could be litigated in 

connection with Manor House’s breach of insurance contract action, and even if 

one had been, Citizens is immune from such actions (see infra, Part B). By 

allowing Manor House to seek “consequential damages” in the form of lost rents – 

otherwise not covered by the insurance contract1—based on an insurer’s alleged 

procrastination in paying the claim (i.e., its alleged failure to timely adjust and 

pay), this Court overlooked that it is allowing insureds to circumvent section 

624.155’s notice and cure requirements by allowing them to combine a breach of 

contract and section 624.155 action into one package, which is, most respectfully, 

contrary to longstanding Florida law. 

In Chalfonte, the Florida Supreme Court rejected the contention that a cause 

of action for breach of the covenant of good faith and fair dealing by insured 

against insurer survived section 624.155, in part because that covenant was 

“intended to protect ‘the reasonable expectations of the contracting parties in light 

of their express agreement.’” 94 So. 3d at 549. However, the Court held that it “has 

specifically declined to adopt the doctrine of reasonable expectations in the context 

of insurance contracts, concluding that construing insurance policies under this 

doctrine ‘can only lead to uncertainty and unnecessary litigation.’” Id. This is not 

                                                           
1 Opinion, at *2 (“…the insurance policy essentially provided for property damage 

coverage, but did not provide coverage for lost rent. While that is an accurate 

reading of the insurance policy….”) 
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consistent with the Court’s ruling that any damages contemplated by the parties at 

the inception of the insurance contract are recoverable as “consequential damages.”  

Indeed, this Court previously has recognized the appropriateness of 

recovering consequential damages based on an insurer’s alleged payment delay in 

bad faith actions, in contrast to the initial breach of contract action. Dunn v. Nat’l 

Sec. Fire & Cas. Co., 631 So. 2d 1103, 1106 (Fla. 5th DCA 1993), receded from 

on other grounds, Boozer v. Stalley, 146 So. 3d 139 (Fla. 5th DCA 2014) 

(“Further, although payment of the excess judgment obtained against an insured 

may satisfy the provable damages in most cases, it is not the sole measure of 

damages in bad faith cases. Punitive damages, attorney’s fees, and other direct 

consequential damages may be recoverable in appropriate [bad faith] cases. If the 

rule were otherwise, it would permit an insurance company to flagrantly disregard 

its insured’s interests, and when a bad faith suit is brought, to destroy the cause of 

action by paying the judgment, despite other resulting damages.”) (emphasis 

added); see also Brookins v. Goodson, 640 So. 2d 110, 113 (Fla. 4th DCA 1994), 

disapproved on other grounds, Laforet, 658 So. 2d 55. 

Conversely, the authorities cited by this Court in the Opinion for the 

proposition that consequential damages are recoverable in a first-party, breach of 

property insurance contract action pre-dated Chalfonte, did not consider the shift in 

the law occasioned by section 624.155’s 1982 adoption, relied on a special rule 

22



12 
LINK & ROCKENBACH, PA       

CIVIL TRIAL & APPELLATE LAW 

1555 Palm Beach Lakes Blvd., Suite 930 – West Palm Beach, FL 33401 – Tel.: (561) 847-4408 – Fax: (561) 855-2891 – www. linkrocklaw.com 
 

 

involving matters of “life and death and matters of mental concern and 

solicitude,”2 the damages were not argued to be legally unavailable,3 or an 

inapposite legal standard was applied based on the case’s procedural posture.4 So 

too, this Court’s decision in Travelers Insurance Co. v. Wells, 633 So. 2d 457 (Fla. 

5th DCA 1993) was not an action under an insurance policy—it was an action for 

breach of contract(s) to procure and issue insurance.  

Accordingly, by allowing Manor House to recover extra-contractual, 

consequential damages for lost rents based on Citizens’ alleged failure to timely 

adjust and pay the claims, the Court overlooked that the alleged conduct and these 

extra-contractual damages sought are exclusively governed by section 624.155, 

                                                           
2 Life Invs. Ins. Co. of Am. v. Johnson, 422 So. 2d 32 (Fla. 4th DCA 1982). 

 
3 In T.D.S. Inc. v. Shelby Mut. Ins. Co., 760 So. 2d 1520, 1531 (11th Cir. 1985), the 

Eleventh Circuit noted that the insurer did not challenge the content of the “special 

damages” instructions, only opting to argue that the instructions should not have 

been given because the evidence did not support an award of special damages. 

Footnote 11 cited Johnson, where the foundation for consequential damages was a 

special rule regarding “life and death and matters of mental concern and 

solicitude” which has no place here. 

 
4 In Rondolino v. Nw. Mut. Life Ins. Co., 788 F. Supp. 553 (M.D. Fla. 1992), the 

federal district court merely considered a “motion to strike,” causing it to evaluate 

whether the claims had a “possible relation to this controversy and may cause 

prejudice to the Defendant”—which did not require it to delve into Florida bad 

faith law (and the insurance company apparently did not argue). Further, for its 

conclusion that loss of profits were available, the Court cited non-insurance cases, 

with the exception of Johnson. 
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which is not—and cannot be—at issue in this breach of insurance contract action. 

Citizens’ requests that the opinion be vacated.  

B. Even if a Private Insurer Could be Subject to Consequential 

Damages, Citizens is Immune from Bad Faith Under Perdido Sun 

 

 In its Opinion, the Court observed that “[i]t is undisputed that Citizens, a 

creature of statute, is immune from bad faith claims.” (Opinion, at 6). Citizens 

agrees. Thus, even if the Court’s analysis on the consequential damages issue 

applied to a private insurance company (though, as respectfully explained above, it 

does not), it would not apply to Citizens. 

 By law, Citizens maintains sovereign immunity against all liability from 

suit, other than in the case of five narrow, specific exceptions which do not 

encompass statutory bad faith. § 627.351(6)(s)(1), Fla. Stat.; Citizens Property 

Insurance Corp. v. Perdido Sun Condominium Association, Inc., 164 So. 3d 663 

(Fla. 2015) (confirming Citizens’ immunity from first-party bad faith claims).  

In Perdido Sun, the supreme court correctly observed that “the Legislature 

never listed statutory first-party bad faith claims as one of the exceptions to 

Citizens’ immunity.” Id. at 666. Instead, the “Legislature chose to immunize 

Citizens for ‘any action taken by [it] in the performance of [its] duties or 

responsibilities under . . . subsection [627.351(6)(s)],’ which necessarily includes a 

breach of the duty of good faith.” Id. The Court determined that bad faith claims 
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are not within the “willful tort” exception to Citizens’ immunity, because statutory 

causes of action are not torts at all. Indeed, Citizens’ alleged duty to timely process 

claims is contained in its enabling statute: “The corporation shall manage its claim 

employees, independent adjusters, and others who handle claims to ensure they 

carry out the corporation’s duty to its policyholders to handle claims carefully, 

timely, diligently, and in good faith . . . .” § 627.351(6)(s)2., Fla. Stat. However, 

the Court in Perdido Sun recognized that Citizens is immune from any alleged 

action or omission connected to its duties in this subsection. Id. at 666.  

In fact, after this Court issued its decision, the Third District has just recently 

explained that “neither [Citizens’] policy nor the statute [section 627.351(6)(s)] 

authorize creatively-drafted private claims for ‘breach of the duty to adjust’ in 

other provisions of the Florida Insurance Code.” Citizens Prop. Ins. Corp. v. 

Sampedro, No. 3D18-1791, 2019 WL 2439380, at *1 (Fla. 3d DCA June 12, 

2019). Accordingly, because Citizens is sovereignly immune from all claims of 

bad faith, rehearing is required. 

C. If an Insurer Delays in Adjusting and Paying, the Pecuniary 

Remedy (Prior to a Bad Faith Claim, if Available) is Interest 

 

 Even for an insurer against which bad faith claims are not available, Florida 

law recognizes a remedy for an insurer’s delay in paying covered claims—

prejudgment interest—which is not considered extra-contractual. See Air 
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Ambulance Professionals, Inc. v. Thin Air, 809 So. 2d 28, 31 (Fla. 4th DCA 2002) 

(“[I]n Florida, prejudgment interest is considered to be another element of 

pecuniary damages, and not a ‘penalty for the defendant’s ‘wrongful’ act of 

disputing a claim found to be just and owing.”); Shideler v. Conn. Gen. Life Ins. 

Co., 563 So. 2d 1082, 1085 (Fla. 5th DCA 1990); Baxter v. Royal Indem. Co., 285 

So. 2d 652, 657 (Fla. 1st DCA 1973) (stating, before the adoption of section 

624.155, “[t]he penalty imposed by law on the insurer for its failure to settle the 

claim of its insured within a reasonable time is the payment of interest at the legal 

rate”). In Maryland Casualty Co. v. Florida Produce Distributors, Inc., 498 So. 2d 

1383, 1384-85 (Fla. 5th DCA 1986), this Court explained, in a suit involving 

collision coverage under an automobile insurance policy: 

The only contractual obligation of the insurer in this case 

was the payment of money. Of course, the money 

contractually owed by the insurer to the insured was not a 

liquidated sum and because the contracting parties could not 

agree on the proper sum due, payment was delayed until the 

controversy was resolved and the proper sum was liquidated 

by the jury verdict. It is precisely for this delay in the 

payment of money due that additional damages are allowed 

in the form of prejudgment interest. To charge the insurer 

prejudgment interest on the delayed payment of the money 

due and to also charge it for the loss of use of the damaged 

property would be to make the insurer pay twice for 

essentially the same thing. 

 

Id. See also generally Loudon v. Taxing District, 104 U.S. 771, 774 (1881) (“All 

damages for delay in the payment of money owing upon contract are provided for 
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in the allowance of interest, which is in the nature of damages for withholding 

money that is due. The law assumes that interest is the measure of all such 

damages.”). 

In Sunshine State Ins. Co. v. Davide, 15 So. 3d 749, 51 (Fla. 3d DCA 2009), 

the Third District evaluated the date from when prejudgment interest became due 

and held that the insurer’s “debt became due when the appraisal liquidated [the 

insured’s] loss. That amount came due under the policy sixty days after “[t]here 

[was] a filing of an appraisal award . . . with [insurer]. [Insured] is therefore 

entitled to pre-judgment interest on that portion of the appraisal award not timely 

paid within sixty days of the filing of the appraisal award with [insurer] . . . .” Id. 

Here, Citizens must pay for covered loss or damage within 30 days after it 

receives a sworn proof of loss and there is a filing of an appraisal award. (R. 588). 

On January 4, 2010, within 36 days of execution of the appraisal award, Citizens 

disbursed an additional $5,502,022.07 to Manor House, representing payment of 

the full amount of the appraisal award. (R. 4373, 4401, 4430, 4549). Thus, to the 

extent there was a delay in Citizens’ payment of monies due Manor House, Manor 

House is not without a remedy. Its remedy, however, is controlled by the Loss 

Payment provision of the policy and constitutes prejudgment interest where that 

provision is not complied with and, in relation to when payment is due, there is a 

delay in Citizens’ payment of money. 
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D. The Insurance Contract Determines the Measure of Damages 

Florida Standard Jury Instruction 504.6 provides that “[t]o recover damages 

for the breach of a contract to pay money, (claimant) must prove the amount due 

under the contract.” Fla. Std. Jury. Instr. 504.6 (emphasis added). This comports 

with Talat Enterprises, supra (“In the context of a first-party insurance claim, the 

contractual amount due the insured is the amount owed pursuant to the express 

terms and conditions of the policy . . . .”). 

In its Opinion, this Court correctly observed that it was “an accurate reading 

of the insurance policy” to state that the policy between Manor House and Citizens 

“essentially provided for property damage coverage, but did not provide coverage 

for lost rent.” (Opinion, at 4). The Court was correct—the policy does not provide 

coverage for lost rent. What the Court overlooked, respectfully, is that this 

determination should have ended the inquiry. 

The Loss Payment provision of the policy between Citizens and Manor 

House provides: 

4. Loss Payment 

a. In the event of loss or damage covered 

by this Coverage Form, at our option, we 

will either: 

 

(1) Pay the value of lost or damaged 

property; 
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(2) Pay the cost of repairing or replacing 

the lost or damaged property, subject to 

b. below; 

 

(3) Take all or any part of the property at 

an agreed or appraised value; or 

 

(4) Repair, rebuild or replace the 

property with other property of like kind 

and quality, subject to b. below. 

 

We will determine the value of lost or 

damaged property, or the cost of its 

repair or replacement, in accordance with 

the applicable terms of the Valuation 

Condition in this Coverage Form or any 

applicable provision which amends or 

supersedes the Valuation condition. 

 . . . .  

d. We will not pay you more than your 

financial interest in the Covered 

Property. 

 

e. We may adjust losses with the owners 

of lost or damaged property if other than 

you. If we pay the owners, such 

payments will satisfy your claims against 

us for the owners’ property. We will not 

pay the owners more than their financial 

interest in the Covered Property. 

 . . . . 

g. We will pay for covered loss or 

damage within 30 days after we reach the 

sworn proof of loss, if you have 

complied with all of the terms of this 

Coverage Part and: 

 

(1) We have reached agreement with you 

on the amount of loss; or 
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(2) An appraisal award has been made. 

 

(R. 580-81). Simply, (consequential) damages for lost rents are not an “amount due 

under the contract.” Fla. Std. Jury Instr. 504.6. If Citizens had not allegedly 

breached the contract, it would have paid the value of Manor House’s loss per its 

Loss Payment provision. “[I]t is the policy’s terms which define [insurance] 

coverage, not the insured’s reasonable expectations.” Chalfonte, 94 So. 3d at 549 

(quoting State Farm Fire & Cas. Co. v. Castillo, 829 So. 2d 242, 247 (Fla. 3d 

DCA 2002)). 

 To be sure, if consequential damages, even for damages contemplated by 

both parties at the inception of the contract, were generally available in first-party 

actions for breach of a property insurance contract, counsel for insureds would 

plead claims for consequential damages in nearly every lawsuit on an allegedly 

incorrectly denied or underpaid claim. However, this is not what occurs on a daily 

basis. But this is not because insureds’ counsel have been neglectful or 

incompetent—it is because they are aware that extra-contractual, consequential 

damages become available in bad faith actions under section 624.155, not in the 

preliminary run-of-the-mill breach of insurance contract actions seeking full 

payment for the replacement cost, or actual cash value of loss. 
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 E. Unanticipated Consequence in Homeowners’ Insurance Context 

 Although the insurance policy between Citizens and Manor House is a 

commercial policy, and thus, section 627.7011 does not apply to this case, the 

Court’s ruling can and has already been equally applied in trial courts across the 

state to homeowners’ insurance policies in short order. However (consistent with 

the nature of the insurance industry as highly regulated), recoverable damages in a 

first-party breach of contract action against a homeowners’ insurance carrier are 

governed by statute. 

 Section 627.7011(1), Florida Statutes, explains endorsements that must be 

offered to insureds that relate to damages the insurer will be responsible for in the 

event of a loss. The insurer must offer “[a] policy or endorsement providing that 

any loss that is repaired or replaced will be adjusted on the basis of replacement 

costs to the dwelling not exceeding policy limits, rather than actual cash value, but 

not including costs necessary to meet applicable laws and ordinances . . .” and “[a] 

policy or endorsement providing that . . . any loss that is repaired or replaced at any 

location will be adjusted on the basis of replacement costs to the dwelling not 

exceeding policy limits, rather than actual cash value, and also including costs 

necessary to meet applicable laws and ordinances . . . .”  

Section 627.7011(3) then provides: 
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(3) In the event of a loss for which a dwelling or personal 

property is insured on the basis of replacement costs: 

 

(a) For a dwelling, the insurer must initially pay at least the 

actual cash value of the insured loss, less any applicable 

deductible. The insurer shall pay any remaining amounts 

necessary to perform such repairs as work is performed and 

expenses are incurred. If a total loss of a dwelling occurs, 

the insurer shall pay the replacement cost coverage without 

reservation or holdback of any depreciation in value, 

pursuant to s. 627.702. 

 

§ 627.7011(3), Fla. Stat. 

 

 Section 627.7011(3) is indicative of the Legislature having entered and 

controlling the field of what damages are payable and awardable when loss occurs 

to an insured homeowner’s property. See § 627.031, Fla. Stat. (noting that purpose 

of regulation, among others, is to “[t]o promote the public welfare by regulating 

insurance rates as herein provided to the end that they shall not be excessive, 

inadequate, or unfairly discriminatory,” and “[t]o encourage independent action by, 

and reasonable price competition among, insurers[.]”); Trinidad v. Fla. Peninsula 

Ins. Co., 121 So. 3d 433 (Fla. 2013) (“Replacement cost insurance is designed to 

cover the difference between what property is actually worth and what it would 

cost to rebuild or repair that property. . . . [S]ection 627.7011(3) has two primary 

objectives. First, the statute requires insurers to pay the replacement cost of a 

covered loss irrespective of whether the insured actually repairs or replaces the 

damaged property. Second the statute requires that depreciation not be withheld 
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pending the actual repair.”). In Trinidad, the Florida Supreme Court endeavored to 

give effect to the Legislature’s intent in passing section 627.7011. Id. at 439. 

Despite the statutory regulation of the insurance industry’s claims handling 

and payments, once this Court’s Opinion is applied in the homeowners’ insurance 

context, the holding that “extra-contractual, consequential damages” are available 

in a first-party breach of contract action arising from delay in claim payment will 

run afoul of section 627.7011 and its purpose as espoused by the Florida Supreme 

Court in Trinidad. 

MOTION FOR REHEARING EN BANC 

 Florida Rule of Appellate Procedure 9.331 permits a party to request 

rehearing en banc when a case or issue is of exceptional importance. Fla. R. App. 

P. 9.331(d)(1).  

Although Florida’s appellate courts have not reached universal agreement on 

the definition of “exceptional importance,” this Court’s ruling—due to its expected 

impact on a substantial swath of Florida’s population (potentially all insureds with 

a claim that requires suit for breach of insurance contract)—satisfies multiple 

definitions posited in Florida jurisprudence. In re Doe, 136 So. 3d 748, 753 (Fla. 

1st DCA 2014) (Rowe, J., dissenting on denial of reh’g en banc) (“[C]ases have 

been deemed exceptionally important when the original panel decision conflicted 

with a rule of law announced by the supreme court or another district court, when 
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the case was important to the State as a judicial precedent, or when the decision 

impacted a large share of the community.”); Univ. of Miami v. Wilson, 948 So. 2d 

774, 791 (Fla. 3d DCA 2006) (noting the appropriateness of en banc review where 

“(1) the outcome of the case (or its notoriety) is of greater moment or impact 

within the community rather than its affect upon the law of this state, and either (a) 

the case is important beyond the effect it will have on the litigants or (b) will affect 

the ability of other potential litigants to seek their own remedies”); see also In re 

Interest of D.J.S., 563 So. 2d 655, 657 n.2 (Fla. 1st DCA 1990). 

 The Court’s ruling that Manor House can recover consequential damages 

from Citizens for lost rents allocable to Citizens’ alleged failure to timely adjust 

and pay the claims creates conflict with section 624.155 and the Florida Supreme 

Court law explaining the impact of that statute in Chalfonte and Talat Enterprises. 

The number of cases the Florida Supreme Court accepts for review which concern 

section 624.155 suggests that it considers issues concerning insurance bad faith of 

exceptional importance. See Fridman v. Safeco Ins. Co. of Ill., 185 So. 3d 1214 

(Fla. 2016); Perdido Sun, 164 So. 3d 663; Chalfonte, 94 So. 3d 541; Genovese 

Prov. Life & Acc. Ins. Co., 74 So. 3d 1064 (Fla. 2011); Perera v. U.S. Fid. & Guar. 

Co., 35 So. 3d 893 (Fla. 2010). 

34



24 
LINK & ROCKENBACH, PA       

CIVIL TRIAL & APPELLATE LAW 

1555 Palm Beach Lakes Blvd., Suite 930 – West Palm Beach, FL 33401 – Tel.: (561) 847-4408 – Fax: (561) 855-2891 – www. linkrocklaw.com 
 

 

The Court’s opinion affects far more litigants than Citizens5 and Manor 

House. It permits hundreds of thousands of Florida insureds to circumvent section 

624.155’s notice and cure period to seek extra-contractual, consequential damages 

under contracts that provide replacement cost or actual cash value coverage for 

insured property in the same action as for breach of contract. The Court’s ruling 

will have a significant effect on the remedies available to the owners of insured 

property (residential and commercial) and concomitant exposure to their insurers, 

as well as create an unanticipated, sea change in insurers’ methods of exposure 

analysis. Because of the number of Florida persons and entities the Court’s ruling 

can be expected to impact, Citizens respectfully suggests that it will create havoc 

not only in the way breach of property insurance contract claims are litigated, but 

potentially in Florida’s property insurance market itself. Cf. § 627.031, Fla. Stat. 

MOTION FOR CERTIFICATION 

 Based on the foregoing, and the legal significance and economic 

ramifications of this Court’s ruling to the property insurance companies of this 

                                                           
5 There are over 4 million insurance policies in place in Florida among the top 25 

insurers alone. Fla. OIR, Top 25 Data Elements—Sorted by Policies in Force, 

https://www.floir.com/siteDocuments/QUASRngQuarterlyRpts/1Q2018/PIF.pdf. 
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state and their policyholders, Citizens requests this Court to certify the following 

question of great public importance6 to the Florida Supreme Court: 

IN A FIRST-PARTY BREACH OF INSURANCE 

CONTRACT ACTION BROUGHT BY AN INSURED 

AGAINST ITS INSURER, NOT INVOLVING SUIT 

UNDER SECTION 624.155, FLA. STAT., DOES 

FLORIDA LAW ALLOW THE INSURED TO RECOVER 

EXTRA-CONTRACTUAL, CONSEQUENTIAL 

DAMAGES ARISING FROM THE INSURER’S 

ALLEGED FAILURE TO TIMELY INVESTIGATE AND 

PAY THE CLAIM? 

 

CONCLUSION 

Citizens respectfully requests this Court to grant rehearing and vacate the 

aspect of its Opinion reversing the trial court’s grant of Citizens’ Motion for Partial 

Summary Judgment on Manor House’s claim for consequential damages. The 

Court’s ruling overlooked that Manor House’s claim for extra-contractual, 

consequential damages for lost rents arising out of Citizens’ alleged failure to 

timely adjust and pay Manor House’s claims is a remedy that, in the post-1982 

insurance landscape, falls exclusively within the civil remedy provided for by 

section 624.155, Florida Statutes, from which Citizens is immune, and that Manor 

House’s recoverable damages are defined by the policy. The Court’s ruling will 

                                                           
6 Citizens’ proposed question is similar to the first question asked of the Florida 

Supreme Court in Chalfonte: “Does Florida law recognize a claim for breach of the 

implied warranty of good faith and fair dealing by an insured against its insurer 

based on the insurer’s failure to investigate and assess the insured’s claim within a 

reasonable time?” Chalfonte, 94 So. 3d at 545. 
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have significant impacts on all Florida insurers’ handling of insureds’ claims, and 

the prosecution and defense of the many thousands of lawsuits arising from those 

claims once in litigation. Thus, if rehearing is not afforded, Citizens respectfully 

requests the Court to rehear this issue en banc. In addition, or as a minimum 

alternative remedy, Citizens respectfully requests this Court to certify the 

foregoing question to the Florida Supreme Court, which is of great public 

importance to all property owners and the entire insurance community of this State.   

WHEREFORE, Appellee, Citizens Property Insurance Corporation, 

respectfully requests that this Court vacate its May 31, 2019 Opinion, grant 

Rehearing or Rehearing En Banc, and issue an opinion affirming the trial court’s 

rulings in favor of Citizens in all respects, and in addition or alternatively, certify a 

question of great public importance to the Florida Supreme Court. 

Statement of Counsel in Support of Rehearing En Banc 

 

 I express a belief, based on a reasoned and studied professional judgment, 

that the issue passed upon by this Court and discussed above is of exceptional 

importance. 

LINK & ROCKENBACH, P.A. 

      Appellate Counsel for CITIZENS 

      1555 Palm Beach Lakes Blvd., Suite 930 

      West Palm Beach, FL 33401 

      (561) 847-4408 telephone 

      (561) 855-2981 facsimile 

      PE: kara@linkrocklaw.com 
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      2E: daniel@linkrocklaw.com 

      2E: troy@linkrocklaw.com 

 

       /s/  Kara Berard Rockenbach  

      KARA BERARD ROCKENBACH, ESQ. 

      Florida Bar No.  0044903 

      DANIEL M. SCHWARZ, ESQ. 

      Florida Bar No. 92537 

 

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true copy of the foregoing has been filed with 

the Florida Courts e-Filing Portal, and thereby served by electronic mail in 

compliance with Fla. R. Jud. Admin. 2.516 this    17th   day of June, 2019, to:   

Christopher N. Mammel, Esq., Merlin Law Group, 222 Lakeview Ave., Suite 950, 

West Palm Beach, FL 33401-6173 Email: cmammel@merlinlawgroup.com. (Co-

Counsel for Plaintiffs); Alexander L. Brockmeyer, Esq., Boyle & Leonard, P.A., 

2050 McGregor Blvd., Fort Meyers, FL 3390l Emails: Eservice@insurance-

counsel.com; ABrockmeyer@Insurance-Counsel.com; ESarver@Insurance-

Counsel.com. (Co-counsel for Appellants); and J. Pablo Caceres, Esq., Butler, 

Weihmuller, Katz and Craig, LLP, 400 N. Ashley Drive, Suite 2300, Tampa, FL 

33602-4305; Emails: pcaceres@butler.legal; and eservice@butler.legal (Trial 

Counsel for Defendant). 

     LINK & ROCKENBACH, PA 

     Appellate Counsel for CITIZENS 

     1555 Palm Beach Lakes Blvd., Suite 930 

     West Palm Beach, FL 33401 
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     (561) 844-4408 telephone    

     (561) 855-2891 facsimile 

     PE:  kara@linkrocklaw.com 

     2E:  david@linkrocklaw.com 

     2E:  troy@linkrocklaw.com 

 

     By:   /s/ Kara Berard Rockenbach   

                   KARA BERARD ROCKENBACH, ESQ. 

     Florida Bar No.  0044903 

     DANIEL M. SCHWARZ, ESQ. 

     Florida Bar No. 92537 

 

      

 

 

 

39

mailto:kara@linkrocklaw.com
mailto:david@linkrocklaw.com
mailto:troy@linkrocklaw.com


1 

 

IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA  

FIFTH DISTRICT 

 

MANOR HOUSE, LLC, OCEAN VIEW, LLC, 

and MERRITT, LLC, 

 

 Appellants,      Case No.: 5D17-2841 

 

 

vs. 

 

 

CITIZENS PROPERTY INSURANCE 

CORPORATION, a Florida Government 

Entity, 

 

 Appellee. 

__________________________________________/ 

 

APPELLANTS’ RESPONSE IN OPPOSITION TO CITIZENS’ MOTION 

FOR REHEARING, REHEARING EN BANC, AND CERTIFICATION OF 

A QUESTION OF GREAT PUBLIC IMPORTANCE 
 

Appellants, Manor House, LLC, Ocean View, LLC, and Merritt, LLC 

(“Manor House”),1 by and through the undersigned counsel, requests that this Court 

enter an order denying Citizens Property Insurance Corporation’s (“Citizens”) 

motion for rehearing, rehearing en banc, and certification of a question of great 

public importance.  

 

 

                                                 
1 Used for consistency with this Court’s Opinion. (Opinion at pg. 1-2). 

Filing # 92028995 E-Filed 07/02/2019 04:55:27 PM
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ARGUMENT 

I. CITIZENS’ MOTION FOR REHEARING IS NOTHING MORE THAN AN 

ATTEMPT TO PERSUADE THIS COURT TO CHANGE ITS WELL-

REASONED AND CAREFULLY CONSIDERED OPINION. AS SUCH, 

THIS COURT SHOULD DENY CITIZENS’ MOTION.  

 

A. MOTION FOR REHEARING STANDARD 

“Motions for rehearing are strictly limited to calling an appellate court’s 

attention—without argument—to something the appellate court has overlooked or 

misapprehended.” Cleveland v. State, 887 So. 2d 362, 364 (Fla. 5th DCA 2004). 

Consistent with this purpose, Florida Rule of Appellate Procedure 9.330 provides: 

A motion for rehearing shall state with particularity the points of 

law or fact that, in the opinion of the movant, the court has 

overlooked or misapprehended in its decision…. 

 

FLA. R. APP. P. 9.330(a) (2019). A motion for rehearing is not a medium through 

which counsel may advise the court that they disagree with its conclusion, reargue 

matters already discussed in briefs and oral argument and necessarily considered by 

the court, or to request the court to change its mind. McDonnell v. Sanford Airport 

Auth., 200 So. 3d 83, 84-85 (Fla. 5th DCA 2015) (quotations and citation omitted). 

Instead, a party should only move for rehearing where it has “an honest conviction 

that the court did in fact fail to consider (as distinguished from disagreeing with) a 

question of law or fact which, had it been considered, would require a different 

decision.”  State ex rel. Jaytex Realty Co. v. Green, 105 So. 2d 817, 819 (Fla. 1st 

DCA 1958).   
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 In so moving, a rehearing motion cannot assert a new ground or new position. 

Cleveland, 887 So. 2d at 364 (citing Corporate Group Service, Inc. v. Lymberis, 146 

So. 2d 745 (Fla. 1962)) (remaining citations omitted). Equally important is the long-

established rule that authorities not cited cannot be raised for the first time in a 

rehearing motion. Blinn v. Fla. Dept. of Trans., 781 So. 2d 1103, 1110 (Fla. 1st DCA 

2000). 

B. CITIZENS’S MOTION FOR REHEARING DOES PRECISELY WHAT IT 

SHOULD NOT: RE-ARGUE THE MERITS.  

Citizens’ twenty-two page rehearing motion on the consequential damage 

issue is longer than the seven pages it devoted to the issue in its Answer Brief. Yet 

in those twenty-two pages, Citizens raises the same argument: consequential 

damages are not recoverable in a breach of insurance contract claim. (Answer Brief 

at pg. 13-19). Like its Answer Brief, Citizens premises this argument on two flawed 

grounds: (1) consequential damages flowing from a breach of contract are always a 

bad faith damage; and (2) the correct measure of damages for a breach of insurance 

contract claim is the policy limit plus interest. At bottom, Citizens’ rehearing motion 

should be denied.  

1. THE CONSEQUENTIAL DAMAGES SOUGHT BY MANOR HOUSE ARE 

NOT BAD FAITH DAMAGES. 

Citizens continues its attempt to persuade this Court that consequential 

damages are always a bad-faith damage. (Mot. for Rehearing at pg. 4-14). Rather 
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than direct this Court to anything it actually overlooked, Citizens spends 

considerable pages reiterating its consequential damages are actually bad faith 

damages argument. This is improper and warrants denial of the motion for rehearing. 

McDonnell, 200 So. 3d at 84-85. 

Not only is the argument improper, it is legally incorrect. Citizens still fails to 

appreciate that by its plain language, section 624.155, Florida Statutes, makes clear 

it does not abrogate or preempt any “cause of action provided for pursuant to any 

other statute or pursuant to the common law of this state.” FLA. STAT. §624.155(8). 

Cases like Life Inv’rs Ins. Co. of Am. v. Johnson, 422 So. 2d 32 (Fla. 4th DCA 1982) 

and T.D.S. Ins. v. Shelby Mut. Ins. Co., 760 F. 2d 1520 (11th Cir. 1985) were decided 

at a time when insureds did not have a claim for bad faith.2 Yet Johnson and T.D.S. 

permitted the insureds to recover consequential damages under a common law 

breach of contract claim. Johnson, 422 So. 2d at 33-34; T.D.S., 760 F. 2d at 1532 

n.11. Johnson and T.D.S. make clear that Florida law permitted the recovery of 

consequential damages at common law for a breach of insurance contract claim.  

By its plain language then, section 624.155(8) makes clear consequential 

damages are permissible in a breach of insurance contract claim. Indeed, the fact that 

the legislature specifically authorized first parties to recover damages in bad faith 

                                                 
2 Citizens conceded that T.D.S. predated first-party bad faith claims in Florida. 

(Answer Brief at pg. 28-29). 
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actions means that it contemplated more than the recovery of the same damages 

already available for breach of an insurance contract claim. Marracini v. Clarendon 

Nat’l Ins. Co., 2003 WL 22668842, *2 (S.D. Fla. Oct. 1, 2003) (citation omitted). 

The post-section 624.155 enactment cases cited in Court’s Opinion that permit 

insureds to recover consequential damages for breach of an insurance contract 

support this conclusion. (Opinion at pg. 5). Accordingly, the enactment of section 

624.155, Florida Statutes, did not transform consequential damages recoverable for 

a breach of insurance contract into bad faith damages.  

Citizens then pivots to Q.B.E. Ins. Corp. v. Chalfonte Condo. Apt. Ass’n, 94 

So. 3d 541 (Fla. 2012), and puts forth the same reading of the case it asserted in its 

Answer Brief and at oral argument: that Chalfonte precludes the recovery of 

consequential damages. (Answer Brief at pg. 17-19). This Court considered and 

rejected this argument. Citizens points to nothing this Court overlooked in 

Chalfonte. Thus, rehearing should be denied. McDonnell, 200 So. 3d at 84-85. 

Citizens’ Chalfonte argument also fails substantively. Chalfonte identified 

four issues certified by the Eleventh Circuit. Chalfonte, 94 So. 3d at 545. None of 

those issues concerned the appropriate measure of damages for a breach of insurance 

contract claim. Id. Chalfonte only addressed whether an implied duty of good faith 

and fair dealing existed in a first-party policy. Id. at 548-49. The Court never 

addressed the appropriate measure of damages nor would it based on its ruling that 
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such an implied duty did not exist. Id.; see Robinson v. State, 829 So. 2d 901, 905-

11 (Fla. 2002); Grant v. Citizens Bank, N.A., 263 So. 3d 156, 159 (Fla. 5th DCA 

2018) (Eisnaugle, J., concurring in part and dissenting in part) (“[T]he cardinal 

principle of judicial restraint [is]—if it is not necessary to decide, it is necessary not 

to decide more….”). Citizens, nonetheless, equates Florida’s consequential damages 

standard to the reasonable expectation doctrine. The reasonable expectation doctrine 

is not a damages doctrine; it is a doctrine of insurance policy interpretation. State 

Farm Fire & Cas. Ins. Co. v. Deni Associates of Florida, Inc., 678 So. 2d 397, 401-

02 (Fla. 4th DCA 1996). Chalfonte’s discussion of the reasonable expectation is 

irrelevant. Chalfonte is simply inapplicable because it is a contractual duty case—

not a contractual damages case. 

Citizens continues to argue that it enjoys immunity from bad faith claims 

under section 627.351(6)(s)(1), Florida Statutes. (Mot. Rehearing at pg. 13). Again, 

Citizens briefed and argued this statute made it immune from consequential 

damages. (Answer Br. at pg. 14-18). And this Court expressly rejected this argument 

because the consequential damages sought were part of a breach of contract claim—

a claim Citizens is not immune from: 

It is undisputed that Citizens, a creature of statute, is immune from 

bad faith claims. See §627.351(6)(s)(1), Fla. Stat. (2017). 

However, the consequential damages Manor House seeks are 

based squarely on breach of contract claims requiring no 

allegation or proof that Citizens acted in bad faith. 
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(Opinion at pg. 6) (emphasis added). For Citizens to contend this Court overlooked 

its immunity is simply not true.  

As is the contention that this Court overlooked whether Manor House’s 

consequential damages are predicated on a breach of contract claim. At oral 

argument, Citizens conceded that a breach of contract does not equate to bad faith 

because the two are separate concepts. (Oral Argument 17:50). At oral argument, 

Citizens never rejected or otherwise disputed this Court’s contention that Manor 

House’s lost rent claim flowed solely from a breach of contract. (Oral Argument 

24:02-24:19). Clearly, this Court considered whether Manor House’s consequential 

damages flowed from a breach of insurance contract claim. (Id.). Indeed, this Court 

held that “the consequential damages Manor House seeks are based squarely on 

breach of contract claims requiring no allegation or proof that Citizens acted in bad 

faith.” (Opinion at pg. 6) (emphasis added).  

And rightly so. Manor House’s breach of contract claim rests on the express 

contractual obligations set forth on pages 3 and 4 of this Court’s Opinion. (Opinion 

at pg. 3-4, 6). Citizens either performed these obligations or it did not. Performance 

of these obligations does not implicate bad faith. Thomas v. Western World Ins. Co., 

343 So. 2d 1298, 1304 (Fla. 2d DCA 1977) (“In the case before us, there is no 

threshold question of ‘good faith’ vs. ‘bad faith.’ For here, the company exercised 

no faith at all. It simply refused to comply with its contract…. If that breach by 
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insurer caused foreseeable damages assessed against its insureds, to that extent the 

insurer should be held liable.”). Citizens uses the buzz word “overlooked” as a guise 

to do exactly what this Court and rule 9.330 proscribes: express dissatisfaction with 

this Court’s opinion and continue its advocacy. McDonnell, 200 So. 3d at 84-85. 

Accordingly, Manor House requests this Court deny Citizens’ motion for rehearing. 

2. CONSEQUENTIAL DAMAGES ARE A PERMISSIBLE MEASURE OF 

DAMAGE IN A BREACH OF INSURANCE CONTRACT CLAIM. 

Citizens continues to argue that the appropriate measure of damages in a 

breach of insurance contract claim is limited to the covered policy amounts plus 

interest. (Motion for Rehearing at pg. 14; Answer Br. at pg. 13-14). This time, 

Citizens does not even feint an argument that this Court overlooked anything. 

(Motion for Rehearing at pg. 14-19). This alone warrants denial of Citizen’s motion 

for rehearing. McDonnell, 200 So. 3d at 84-85. Still, Citizens’ argument fails. This 

Court held in Travelers Ins. Co. v. Wells, 633 So. 2d 457 (5th DCA 1993), that 

“[c]onsequential or resulting collateral damage may also be recovered if it can be 

sufficiently proved. Id. at 461. Wells controls and supports this Court’s Opinion. Id. 

II. CITIZENS’ MOTION FOR REHEARING EN BANC SHOULD BE DENIED. 

 

Citizens requests rehearing en banc under rule 9.331(d)(1) because this case 

is one of exceptional importance since “it permits—for the first time since 1982—

the recovery of [consequential] damages in the highly regulated, unique insurance 

context, under an insurance contract….” (Motion for Rehearing at pg. 2). Not so. 
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A simple review of this Court’s Opinion shows that this is not the first case to 

permit the recovery of consequential damages in the breach of insurance contract 

context in Florida. (Opinion at pg. 5). In fact, a review of this Court’s Opinion shows 

that this is not even the first case from this Court to permit the recovery of 

consequential damages in the breach of insurance contract context. (Opinion at pg. 

5) (citing Wells, 633 So. 2d at 461).  

In Wells, this Court considered the exact issue presented here: whether 

consequential damages are a permissible measure of damages in a breach of 

insurance contract claim. Wells, 633 So. 2d at 461. Like Citizens, the insurer in Wells 

argued “that damage for breach of an insurance contract is limited to paying the loss 

suffered…which would have been covered by the insurance policy….” Id. This 

Court rejected that argument and held “[a]lthough that is normally the measure of 

damages for breach of an insurance contract, it is not exclusive. Consequential or 

resulting collateral damage may also be recovered if it can be sufficiently proved.” 

Id. (emphasis added). Wells has controlled in this Court for over 25 years. Nothing 

in this Court’s Opinion changes the legal landscape established by Wells. 

Wells is not the sole authority supporting this Court’s decision. The Middle 

District of Florida held 26 years ago that consequential damages are recoverable for 

breach of an insurance contract: “[i]f a party can prove loss of profits within 

reasonable certainty, then the damages will be recovered.” Rondolino v. 
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Northwestern Mut. Life Ins. Co., 788 F. Supp. 553, 555 (M.D. Fla. 1992). Rondolino 

is not a federal case outlier. To be sure, in Hutchings v. Federal Ins. Co., 2008 WL 

4186994 (M.D. Fla. Sept. 8, 2008), the court held consequential damages were a 

permissible measure of damage in a breach of insurance contract claim. Id. at *2. 

Consistent with this principle, another federal court, less than a year ago, held “[i]n 

Florida, consequential damages are available in a breach of contract claim for failure 

to comply with the terms of an insurance policy.” Marram Corp. v. Scottsdale Ins. 

Co., 2018 WL 3729044, *2 (M.D. Fla. Aug. 6, 2018). 

The aforementioned cases originate from Johnson  and T.D.S. As this Court’s 

Opinion correctly notes, 36 years ago the Fourth District held an insured “is entitled 

to recover more than the pecuniary loss involved in the balance of payments due 

under the policy” provided the consequential damages were “in the contemplation 

of the parties at the inception of the contract.” (Opinion at pg. 5) (quoting Johnson, 

422 So. 2d at 34). Relying on Johnson, the Eleventh Circuit in T.D.S. stated that 

consequential damages are a permissible damage in a breach of insurance contract 

claim: 

Although generally an insurer’s liability under an insurance 

contract will not exceed the contractual limits of liability, the 

Florida courts have extended the Hadley special damages rule to 

allow recovery of these damages if they were in the contemplation 

of the parties at the time of the creation of the insurance contract. 

 

T.D.S., 760 F. 2d at 1531 n. 11. 
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In the 36 years since Johnson and the 25 years since Wells, Florida law has 

permitted insureds to recover consequential damages in a breach of insurance 

contract claim. Nothing in this Court’s Opinion upsets or alters this well-established 

rule. Nor will this Court’s Opinion impact how breach of insurance contract claims 

are litigated. Reason being, this Court’s Opinion only affirms what has been Florida 

law for over 36 years.  

Citizens’ parade of horribles about the havoc wreaked by this Court’s Opinion 

are unfounded and contradicted by how insurance litigants have acted in the 36 years 

since Johnson and the 25 years since Wells. Citizens’ argument is nothing more than 

a red herring designed to obtain a special rule of damages for insurers. But as the 

Second District Court of Appeal once stated when it rejected a similar attempt, “[i]t 

seems only fair that an insurer whose contracts are by their very nature ‘adhesive’ 

should be held to at least the same standard of damages applicable to other 

contracting parties.” Thomas, 343 So. 2d at 1304. Florida has consistently followed 

the rule embodied by this Court’s Opinion without any adverse effect on our judicial 

system or insurance market. Thus, Citizens’ motion for rehearing en banc should be 

denied.   

III. CITIZENS FAILS TO ESTABLISH THAT THIS CASE WILL HAVE ANY 

WIDESPREAD IMPACT. 

 

Certification is not needed because this case does not pass on an issue with 

any widespread impact. This Court’s decision maintains the well-established rule 
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that consequential damages are a permissible measure of damage in a breach of 

insurance contract case. (Opinion at pg. 5-6); supra at pg. 2-11. In the time since 

Johnson and Wells, a number of hurricanes have ravaged Florida. Yet no case has 

disagreed with Wells or Johnson. This is important because it shows that the 

availability of consequential damages in a breach of insurance contract claim is well-

settled. This also shows that Florida courts have no problem applying the uniformly 

accepted, 36 year old rule that permits the recovery of consequential damages for 

breach of an insurance contract. Thus, Manor House respectfully requests this Court 

deny Citizens’ motion for certification of a question of great public importance.  

CONCLUSION 

Based on the above argument and authority, Manor House requests that this 

Court deny Citizens’ motion for rehearing, rehearing en banc, and motion for 

certification of a question of great public importance.  

 

Respectfully submitted, 

 

By: /s/ Alexander Brockmeyer 

Alexander Brockmeyer, Esq. 

Fla. Bar No.: 105758 

BOYLE & LEONARD, P.A.  

2050 McGregor Blvd. 

Fort Myers, FL 33901 

Phone: (239) 337-1303 

Fax: (239) 337-1303 

Primary: Eservice@Insurance-Counsel.com 

Secondary #1: ABrockmeyer@Insurance-

Counsel.com 
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Counsel.com 
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Merlin Law Group 
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Phone: (561) 855-2120 

cmammel@merlinlawgroup.com 
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pcaceres@butler.legal 

eservice@butler.legal  
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Daniel M. Schwarz, Esq., 
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FIFTH DISTRICT 

         
  
 
MANOR HOUSE, LLC, OCEAN VIEW,  
LLC AND MERRITT, LLC, 
 
  Appellants, 
 
v. Case No.  5D17-2841 

 
CITIZENS PROPERTY INSURANCE  
CORPORATION, 
 
  Appellee. 
________________________________/ 
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Appeal from the Circuit Court 
for Brevard County, 
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West Palm, for Appellants. 
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Jenny Glasser, of Link & Rockenbach, P.A., 
West Palm Beach, and J. Pablo Caceres, of 
Butler, Weihmuller, Katz and Craig, LLP, 
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EDWARDS, J. 
 

ON MOTION FOR REHEARING, REHEARING EN BANC, AND CERTIFICATION 
  

We deny Appellee’s motion for rehearing and rehearing en banc.  However, we 

certify the following question as one of great public importance to the Florida Supreme 

Court: 

EXHIBIT A:4 53



 2 

IN A FIRST-PARTY BREACH OF INSURANCE CONTRACT ACTION 
BROUGHT BY AN INSURED AGAINST ITS INSURER, NOT INVOLVING 
SUIT UNDER SECTION 624.155, FLORIDA STATUTES, DOES FLORIDA 
LAW ALLOW THE INSURED TO RECOVER EXTRA-CONTRACTUAL, 
CONSEQUENTIAL DAMAGES? 

 

MOTION FOR REHEARING AND FOR REHEARING EN BANC DENIED; 

QUESTION CERTIFIED.   

 
ORFINGER and EISNAUGLE, JJ., concur. 
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IN THE DISTRICT COURT OF APPEAL OF FLORIDA 

FIFTH DISTRICT 

 

       CASE NO.:   5D17-2841 

        L.T. CASE NO.: 05-2007 CA 007058 

MANOR HOUSE LLC, OCEAN VIEW 

LLC, MERRITT LLC, 

       

 Appellants,            

v. 

 

CITIZENS PROPERTY INSURANCE  

CORPORATION, 

 

 Appellee. 

_________________________________/___ 
 

CITIZENS’ MOTION TO STAY ISSUANCE OF MANDATE 

 Appellee, Citizens Property Insurance Corporation, pursuant to Florida 

Rules of Appellate Procedure 9.310 and 9.340(a), moves to stay the mandate that 

has not yet been issued in this appeal by this Court.  Citizens seeks a stay of the 

mandate pending the Florida Supreme Court’s review and consideration of this 

Court’s certified question of great public importance: 

IN A FIRST-PARTY BREACH OF INSURANCE 

CONTRACT ACTION BROUGHT BY AN INSURED 

AGAINST ITS INSURER, NOT INVOLVING SUIT UNDER 

SECTION 624.155, FLORIDA STATUTES, DOES FLORIDA 

ALLOW THE INSURED TO RECOVER EXTRA-

CONTRACTUAL, CONSEQUENTIAL DAMAGES? 
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Introduction 

 The mandate should be stayed pending the Florida Supreme Court’s review 

and jurisdictional determination as to this Court’s certified question of great public 

importance, and if jurisdiction is accepted, the Florida Supreme Court’s merits 

determination: 

IN A FIRST-PARTY BREACH OF INSURANCE CONTRACT 

ACTION BROUGHT BY AN INSURED AGAINST ITS INSURER, 

NOT INVOLVING SUIT UNDER SECTION 624.155, FLORIDA 

STATUTES, DOES FLORIDA ALLOW THE INSURED TO 

RECOVER EXTRA-CONTRACTUAL, CONSEQUENTIAL 

DAMAGES? 

 

  Due to the importance of this Court’s certified question to all Florida 

insurance carriers and the Florida insurance market as a whole, the Florida 

Supreme Court is likely to accept jurisdiction. Further, respectfully and for the 

reasons Citizens set forth in its Motion for Rehearing and Rehearing En Banc, 

Citizens is likely to prevail on the merits. Finally, Respondent would not be 

prejudiced by a stay of the mandate, but Citizens would be irreparably harmed 

if a stay is not granted and Citizens is forced to proceed to trial on a claim for 

consequential damages, and defend a litany of others, that the Florida Supreme 

Court is likely to determine is untenable and a nullity. 
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Background 

 1. On May 31, 2019, this Court issued its Opinion ruling that Citizens 

may be liable for Appellants’ “consequential damages” which, in this case, 

consisted of Manor House’s uninsured, extra-contractual lost rents that Manor 

House attributes to Citizens’ alleged failure to “timely adjust and pay” Manor 

House’s covered damages: 

On the breach claim, Manor House alleged that Citizens 

failed to . . . timely pay the appraisal award. Manor House 

sought to recover extra-contractual damages related to rental 

income that it allegedly lost due to the delay in repairing the 

apartment complex based on Citizens’ procrastination in 

adjusting and paying the Manor House claims.  

. . . .  

In granting summary judgment, the trial court denied Manor 

House the opportunity to prove whether the parties 

contemplated that Manor House, an apartment complex, 

would suffer consequential damages in the form of lost 

rental income if Citizens breached its contractual duties to 

timely adjust and pay covered damages, which in this case 

allegedly resulted in a significant delay in completing 

repairs so that all units could once again be rented. 

 

(Opinion, at 3-4) (emphases added). 

 

 2. In relevant part, this Court reversed the trial court’s entry of partial 

summary judgment for Citizens based on the “general proposition[s] that ‘the 

injured party in a breach of contract action is entitled to recover monetary damages 

that will put it in the same position it would have been in had the other party not 
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breached the contract,” and “when an insurer breaches an insurance contract, the 

insured ‘is entitled to recover more than the pecuniary loss involved in the balance 

of the payments due under the policy’ in consequential damages, provided the 

damages ‘were in contemplation of the parties at the inception of the contract.’” 

(Opinion, at 4-5) (citations omitted). 

 3. Citizens timely filed its Motion for Rehearing, Motion for Rehearing 

En Banc, and Motion to Certify a Question of Great Public Importance to the 

Florida Supreme Court. 

 4. On August 2, 2019, this Court entered an Order denying Citizens’ 

Motion for Rehearing and Motion for Rehearing En Banc. However, this Court 

certified a question of great public importance to the Florida Supreme Court, 

quoted supra. (This Court’s certified question is only slightly modified from the 

question of great public importance proposed by Citizens). 

 5. On August 19, 2019, contemporaneously with this Motion to Stay 

Mandate, Citizens has filed, in this Court, its Notice to Invoke the Discretionary 

Jurisdiction of the Florida Supreme Court pursuant to Florida Rule of Appellate 

Procedure 9.030(a)(2)(A)(vi) and Article V, § 3(b)(5) of the Florida Constitution. 

 

 

58



-5- 
 LINK & ROCKENBACH, PA       

CIVIL TRIAL & APPELLATE LAW 

1555 Palm Beach Lakes Blvd., Suite 930 – West Palm Beach, FL 33401 – Tel.: (561) 847-4408 – Fax: (561) 855-2891 – www. linkrocklaw.com 
 

 

Argument 

 The relevant factors all support a stay of the Mandate in this case 

pending the Florida Supreme Court’s consideration to exercise jurisdiction, and 

if accepted, its resolution of the merits. The legally and economically 

significant issue before the Court—squarely presented by this Court’s certified 

question—is whether Florida law allows an insured to recover extra-contractual, 

consequential damages in a threshold, non-bad faith breach of contract action by 

insured against insurer. Citizens respectfully believes there is a substantial 

likelihood that the Florida Supreme Court will accept jurisdiction and that Citizens 

will prevail on the merits, based on the Court’s existing precedent regarding 

section 624.155, Florida Statutes.  Additionally, Citizens is likely to suffer 

irreparable harm if a stay is not granted and it is compelled to proceed to trial on 

Manor House’s consequential damages claim, while there is no likelihood of harm 

to Manor House from a stay. 

The Florida Supreme Court prefers that parties move to stay a district 

court of appeal’s mandate in the district court because the district court, at this 

time, is “better informed concerning the case and thereby better able to predict 

the likelihood of [the supreme] Court’s accepting jurisdiction.” State v. 

Roberts, 661 So. 2d 821, 822 (Fla. 1995). The district court, in turn, when 
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evaluating a party’s request to stay its mandate, weighs the following factors: 

(1) the likelihood that the Supreme Court will accept jurisdiction; (2) the 

likelihood that the movant will prevail on the merits in the Supreme Court; (3) 

the likelihood of harm if the stay is not granted; and (4) the likelihood that the 

harm will be irreparable in the absence of a stay.  See State v. Miyasato, 805 

So. 2d 818, 825 (Fla. 2d DCA 2001). No one factor carries more weight than 

another, and one or two especially strong factors may counterbalance weak 

factors.  See id. at 826 (staying the mandate where harm to respondent was 

minimal and risks to movant were significant, even though the chance that 

movant would prevail was small); see also generally State ex rel. Price v. 

McCord, 380 So. 2d 1037 (Fla. 1980).   

In this case, the relevant factors weigh strongly in favor of granting this 

motion and staying the mandate. 

 A. The Florida Supreme Court is Likely to Accept Jurisdiction 

 Citizens has sought review of this Court’s certification of a question of 

great public importance to the Florida Supreme Court. Indeed, by certifying the 

question, this Court agreed with Citizens that whether consequential damages 

are recoverable in a first-party breach of contract action by insured against 

insurer is one of great importance to the citizenry and insurance carriers of 

60



-7- 
 LINK & ROCKENBACH, PA       

CIVIL TRIAL & APPELLATE LAW 

1555 Palm Beach Lakes Blvd., Suite 930 – West Palm Beach, FL 33401 – Tel.: (561) 847-4408 – Fax: (561) 855-2891 – www. linkrocklaw.com 
 

 

Florida.1 In fact, the resolution of this question (particularly if the Court’s 

ruling is upheld) may have significant financial and economic impacts upon 

this State’s insurance markets—both internally (such as the way insurers 

allocate reserves) and externally (in the form of increased premiums to all 

insureds). 

 The Court’s opinion allowing Manor House to recover consequential 

damages as a matter of general contract law also has an exceptional impact on 

the litigation of first-party insurance disputes of all kinds. Previously, if an 

insured pled entitlement to consequential damages in the ad damnum clause of 

his or her complaint, Citizens (and it is believed, other insurers) defended by 

requesting a trial court to strike same. Now, this Court’s opinion requires 

insurers to consider their potential exposure for consequential damages, if pled. 

Conservatively, there are tens of thousands (and perhaps hundreds of 

thousands) of first-party breach of contract lawsuits pending throughout 

Florida at any given time. The aggregate impact of this Court’s opinion both on 

 
1 In its Response to Citizens’ Motion for Certification, Manor House argued that 

“[c]ertification is not needed because this case does not pass on an issue with any 

widespread impact.” (Resp. to Mot. for Reh’g, Reh’g En Banc, and Certification, 

at 11). By its grant of Citizens’ certification request, this Court presumably 

disagreed. 
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how these lawsuits are litigated and insurers’ ultimate damage exposure, while 

difficult to quantify with exactitude, is especially large. 

 Further, few rules of law are as ubiquitous in Florida’s civil 

jurisprudence as the rule that a cause of action for bad faith is premature and 

unripe until a determination of the insurer’s liability for coverage and a 

determination of the insured’s damages. See Demase v. State Farm Fla. Ins. 

Co., 239 So. 3d 218 (Fla. 5th DCA 2018). By allowing the recovery of 

consequential, extra-contractual damages for quintessentially “bad faith” 

conduct, this Court has, intertwined the necessarily separate breach of contract 

and section 624.155 proceedings into one. Citizens respectfully believes the 

Florida Supreme Court is likely to intervene to correct the problem. 

 Although this Court disagreed that extra-contractual, consequential 

damages are only recoverable by an insured in a first-party bad faith action 

under section 624.155, Florida Statutes, the Court’s certified question 

recognizes the logic of that proposition. In the last decade alone, the Florida 

Supreme Court has accepted jurisdiction in numerous cases requiring it to 

consider and interpret the nature of insurance bad faith under section 624.155. 

See Fridman v. Safeco Ins. Co. of Ill., 185 So. 3d 1214 (Fla. 2016); Citizens 

Property Ins. Corp. v. Perdido Sun Condo. Ass’n, Inc., 164 So. 3d 663 (Fla. 
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2015); QBE Ins. Corp. v. Chalfonte Condo. Apt. Ass’n, 94 So. 3d 541, 546 

(Fla. 2012); Genovese Prov. Life & Acc. Ins. Co., 74 So. 3d 1064 (Fla. 2011); 

Perera v. U.S. Fid. & Guar. Co., 35 So. 3d 893 (Fla. 2010). The fact that the 

Florida Supreme Court commonly accepts review of legal issues concerning 

section 624.155, Florida Statutes, the financial impact of the Court’s ruling on 

insurers’ exposure for payment of consequential damages, the impact of the 

ruling on how first-party breach of contract lawsuits are litigated on both the 

plaintiff and defense side, and the other significant effects of its ruling on 

Florida’s insurance market as a whole all support a substantial likelihood that 

the Florida Supreme Court will exercise its discretion and accept review of the 

certified question. 

 B. Citizens is Likely to Succeed on the Merits 

 Once jurisdiction is accepted, there is a strong likelihood that Citizens 

will prevail on the merits.  As Citizens contended in its Motion for Rehearing, 

only through section 624.155, Florida Statutes, does an insured have a remedy 

for how his or her insurer adjusted a claim. It is not reasonably debatable that 

the notion that an insurer delayed in processing a claim, or adjusted one in an 

“untimely” manner, raises a question of bad faith. See § 626.9541, Fla. Stat. 
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However, in the threshold breach of contact action, “the contractual 

amount due the insured is the amount owed pursuant to the express terms and 

conditions of the policy after all of the conditions precedent of the insurance 

policy in respect to payment are fulfilled.” Talat Enters., Inc. v. Aetna Cas. & 

Sur. Co., 753 So. 2d 1278, 1283 (Fla. 2000). Extra-contractual damages only 

become relevant in the first-party bad faith context under section  624.155. Id. 

The conduct alleged here—Citizens’ alleged failure to timely process Manor 

House’s claim, and resulting damages, is precisely what section 

624.155(1)(b)1. protects an insured against and provides a remedy for. Accord 

Chalfonte, 94 So. 3d 541; Dunn v. Nat’l Sec. Fire & Cas. Co., 631 So. 2d 

1103, 1106 (Fla. 5th DCA 1993) (“Punitive damages, attorney’s fees, and 

other direct consequential damages may be recoverable in appropriate [bad 

faith] cases.”) (emphasis added). Citizens’ “delay and failure to timely . . . 

pay” the claim (R. 2815-16) is fundamentally “bad faith” conduct for which 

damages are not recoverable in the threshold breach of contract action in which 

the only issues are coverage and contractual damages. See, e.g., Citizens Prop. 

Ins. Corp. v. Mendoza, 250 So. 3d 716 (Fla. 4th DCA 2018) (allegations of 

failure to “properly investigate[]” or “properly adjust[]” sound in bad faith). 
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 In its Response to Citizens’ Motion for Rehearing, Rehearing En Banc, 

and Certification, Manor House cited several federal cases permitting the 

recovery of consequential damages for breach of an insurance contract. Manor 

House noted that these decisions “originate from” Life Inv’rs Ins. Co. of Am. v. 

Johnson, 422 So. 2d 32 (Fla. 4th DCA 1982), and T.D.S. Ins. v. Shelby Mut. 

Ins. Co., 760 F.2d 1520 (11th Cir. 1985), cited by this Court in its opinion. Yet, 

earlier in its Response, Manor House recognized that these cases “were 

decided at a time when insureds did not have a claim for bad faith.” (Resp. to 

Mot. for Reh’g, Reh’g En Banc, and Cert., at 4). Respectfully, this concession 

damages—not supports—the viability of the Court’s ruling and Manor House’s 

argument. Moreover, Johnson allowed recovery of consequential damages 

based on a special rule involving matters of “life and death and matters of 

mental concern and solicitude”—concerns not present (or even relevant) in the 

run-of-the-mill breach of contract action under an insurance policy—a 

distinction that Johnson’s progeny such as T.D.S. failed to grasp. Thus, the 

distinguishing features of Johnson, T.D.S., and Travelers Insurance Co. v. 

Wells, 633 So. 2d 457 (Fla. 5th DCA 1993) further support the likelihood that 

Citizens will prevail on the merits. 
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 For these reasons, Citizens is likely to prevail on the merits, making a 

stay of the mandate appropriate. 

C. Citizens Will be Irreparably Harmed if the Mandate is Not 

Stayed, but a Stay Will Not Prejudice Manor House 

 

Citizens will be irreparably harmed by this Court’s opinion without a 

stay of the mandate, while conversely, there is no prejudice to Manor House. 

In the present case alone, the Court’s opinion forces Citizens back to trial 

to defend Manor House’s consequential damages claim. If Manor House 

prevails, Citizens will no longer be able to claim in this Court that Manor 

House’s consequential damages claim should fail as a matter of law. It is 

conceivable that the parties could conclude their trial and Citizens’ appellate 

time to have run, before the Florida Supreme Court is able to hold oral 

argument and issue a final decision on the certified question. 

Moreover, the Court’s opinion repeatedly subjects Citizens to countless 

pending lawsuits based on consequential damages claimed to be owed, caused by 

any delay in payment. In a smaller, albeit significant, proportion of these, Citizens 

may actually be found or held to have breached an insurance policy. Notably, the 

Court’s ruling does not apply just to commercial cases like this one, but to breach 

of contract actions under all policies issued by Citizens, including HO-3 policies to 
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homeowners governed by section 627.7011, Florida Statutes.2 A stay of the 

mandate will serve as a signal to for insureds’ counsel to cease or slow alleging 

consequential damages caused by payment delays, and for trial courts to abate 

adjudication of such claims pending Florida Supreme Court review. As such, the 

stay will promote judicial economy by avoiding countless appeals of adverse 

verdicts and final judgments.  

Furthermore, if this Court’s opinion becomes final, it will likely discourage, 

rather than encourage, insured cooperation and communication during the claims 

process in favor of a rush to litigation. This would undermine judicial economy 

and the law’s preference for claim negotiation to proceed to its fullest point and 

ultimately breakdown before an insured files suit.  In light of these serious risks, a 

stay is appropriate. 

Finally, there is no apparent prejudice to Manor House. As the Court’s 

opinion demonstrates, this dispute involves a hurricane that struck Florida in 2004, 

a newly presented claim in 2006, a lawsuit filed in 2007, and an appraisal process 

that concluded in 2009. Citizens paid the full amount of the appraisal award to 

Manor House within 36 days of its rendition. (R. 4373, 4401, 4430, 4549). In 

 
2 As of March 31, 2018, Citizens had 435,593 total Florida policies in force. Fla. 

OIR, Top 25 Data Elements—Sorted by Policies in Force, 

https://www.floir.com/siteDocuments/QUASRngQuarterlyRpts/1Q2018/PIF.pdf. 
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accordance with Citizens’ application and enforcement of its policy provisions, and 

the trial court’s ruling believed to comport with Florida law, Manor House has not 

received any “consequential damages” in connection with its lost rents claim. As 

known to these parties, this Court’s opinion reflected the first time that Manor 

House’s “consequential damages” became viable. Under these circumstances, the 

Florida Supreme Court’s resolution of the certified question with finality in a way 

that will provide certainty not only for the parties, but all Florida insureds and 

insurers, is exceptionally more important than Manor House’s ability to set a 

consequential damages claim for trial—particularly under the shroud of the Florida 

Supreme Court determining that the claim fails as a matter of law, rendering any 

judicial labor spent a waste of time and resources. 

CONCLUSION 

 

The Florida Supreme Court is likely to accept review and exercise its 

discretion to issue an answer to this Court’s certified question of great public 

importance. That question is further likely to be resolved in Citizens’ favor. 

Finally, if a stay is not granted, Citizens will be irreparably harmed, while there is 

no cognizable harm to Manor House from a stay. For the reasons stated above, this 

Court should enter a stay of the mandate pending the Florida Supreme Court’s 
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review of the certified question, and if jurisdiction is accepted, the merits of 

Citizens’ appeal to that Court. 

WHEREFORE, Appellee/Petitioner, Citizens Property Insurance 

Corporation, respectfully requests that this Court grant this Motion to Stay 

Mandate. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the foregoing document has been furnished to the 

attorneys listed on the service list below on this   13th   day of August, 2019, 

through the Court’s e-filing portal pursuant to Florida Rule of Judicial 

Administration 2.516(b)(1): Christopher N. Mammel, Esq., Merlin Law Group, 

222 Lakeview Ave., Suite 950, West Palm Beach, FL 33401-6173 Email: 

cmammel@merlinlawgroup.com. (Co-Counsel for Plaintiffs);  Alexander L. 

Brockmeyer, Esq., Boyle & Leonard, P.A., 2050 McGregor Blvd., Fort Meyers, FL 

3390l  Emails: Eservice@insurance-counsel.com; ABrockmeyer@Insurance-

Counsel.com; ESarver@Insurance-Counsel.com.  (Co-counsel for Appellants); and 

J. Pablo Caceres, Esq., Butler, Weihmuller, Katz and Craig, LLP, 400 N. Ashley 

Drive, Suite 2300, Tampa, FL 33602-4305;  Emails: pcaceres@butler.legal; and 

eservice@butler.legal (Trial Counsel for Defendant). 
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT

MANOR HOUSE, LLC, 
OCEAN VIEW, LLC AND 
MERRITT, LLC,

Appellants,

v. CASE NO.  5D17-2841

CITIZENS PROPERTY INSURANCE 
CORPORATION,

Appellee.
________________________/

DATE:  August 27, 2019

BY ORDER OF THE COURT:

ORDERED that Appellee's Motion to Stay Issuance of Mandate, filed 

August 13, 2019, is denied.

I hereby certify that the foregoing is
(a true copy of) the original Court order.

Panel: Judges Orfinger, Edwards, and Eisnaugle

cc:

Juan  Pablo Caceres
Kara Berard Rockenbach

David A. Noel
Mark A. Boyle

Christopher N. Mammel
Alexander L. Brockmeyer
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M    A    N    D    A    T    E
from

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

FIFTH DISTRICT
THIS CAUSE HAVING BEEN BROUGHT TO THIS COURT BY APPEAL OR BY PETITION, AND 

AFTER DUE CONSIDERATION THE COURT HAVING ISSUED ITS OPINION OR DECISION;

YOU ARE HEREBY COMMANDED THAT FURTHER PROCEEDINGS AS MAY BE REQUIRED 

BE HAD IN SAID CAUSE IN ACCORDANCE WITH THE RULING OF THIS COURT AND WITH THE 

RULES OF PROCEDURE AND LAWS OF THE STATE OF FLORIDA.

WITNESS THE HONORABLE KERRY I. EVANDER, CHIEF JUDGE OF THE DISTRICT COURT 

OF APPEAL OF THE STATE OF FLORIDA, FIFTH DISTRICT, AND THE SEAL OF THE SAID COURT 

AT DAYTONA BEACH, FLORIDA ON THIS DAY.

DATE: September 16, 2019

FIFTH DCA CASE NO.: 5D 17-2841

CASE STYLE: MANOR HOUSE, LLC, OCEAN VIEW, LLC AND MERRITT, LLC     v. CITIZENS 

PROPERTY INSURANCE CORPORATION

COUNTY OF ORIGIN: Brevard

TRIAL COURT CASE NO.:  05-2007-CA-007058-X

I hereby certify that the foregoing is
(a true copy of) the original Court mandate.

cc:
Juan Pablo Caceres
Kara Berard Rockenbach
Molly Chafe Brockmeyer

David A. Noel
Mark A. Boyle
Rachel Jenny Glasser

Christopher N. Mammel
Alexander L. Brockmeyer
Clerk Brevard
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