
IN THE SUPREME COURT OF FLORIDA 

 

       CASE NO.:  SC19-1394 

        L.T. CASE NO.: 5D17-2841 

CITIZENS PROPERTY 

INSURANCE CORPORATION, 

       

 Petitioner,            

v. 

 

MANOR HOUSE LLC, OCEAN VIEW 

LLC, MERRITT LLC, 

 

 Respondents. 

_________________________________/___ 
 

CITIZENS’ MOTION TO RECALL MANDATE AND 

STAY FURTHER PROCEEDINGS PENDING REVIEW 

 

 Petitioner, Citizens Property Insurance Corporation, pursuant to Florida 

Rules of Appellate Procedure 9.310 and 9.340, moves this Court to recall the 

Mandate of the Fifth District Court of Appeal and to stay further, lower tribunal 

proceedings pending this Court’s review of its jurisdiction (and if accepted, the 

merits) over the question of great public importance certified by the Fifth District: 

IN A FIRST-PARTY BREACH OF INSURANCE 

CONTRACT ACTION BROUGHT BY AN INSURED 

AGAINST ITS INSURER, NOT INVOLVING SUIT UNDER 

SECTION 624.155, FLORIDA STATUTES, DOES FLORIDA 

ALLOW THE INSURED TO RECOVER EXTRA-

CONTRACTUAL, CONSEQUENTIAL DAMAGES? 
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Introduction 

 Judicial economy, logic, and justice require the Fifth District’s Mandate to 

be recalled and further proceedings stayed pending this Court’s review and 

jurisdictional determination as to the Fifth District’s certified question of great 

public importance, and if jurisdiction is accepted, its merits determination: 

IN A FIRST-PARTY BREACH OF INSURANCE CONTRACT 

ACTION BROUGHT BY AN INSURED AGAINST ITS INSURER, 

NOT INVOLVING SUIT UNDER SECTION 624.155, FLORIDA 

STATUTES, DOES FLORIDA ALLOW THE INSURED TO 

RECOVER EXTRA-CONTRACTUAL, CONSEQUENTIAL 

DAMAGES? 

 

  Due to the importance of the Fifth District’s certified question to all 

Florida insurance carriers and the Florida insurance market as a whole, 

Citizens believes that this Court is likely to accept jurisdiction, and thereafter, 

that Citizens is likely to prevail on the merits. Indeed, because the certified 

question is a pure question of law, this Court, in contrast to the Fifth District, is 

in the best position to determine whether it is likely to accept jurisdiction. 

Finally, Respondents would not be prejudiced by a recall of the mandate, but 

Citizens would be irreparably harmed if a stay is not granted and Citizens is 

forced to proceed to trial on a claim for consequential damages, and defend a 

litany of others, that this Court is likely to determine is untenable and a nullity. 

In fact, the Fifth District’s mandate will likely lead to a flood of new 



-3- 
 LINK & ROCKENBACH, PA       

CIVIL TRIAL & APPELLATE LAW 

1555 Palm Beach Lakes Blvd., Suite 930 – West Palm Beach, FL 33401 – Tel.: (561) 847-4408 – Fax: (561) 855-2891 – www. linkrocklaw.com 
 

 

consequential damages claims throughout litigated insurance claims in Florida 

beyond just those directed to Citizens. Conversely, such a scenario—insistence 

upon a trial in which the sole issue to be litigated is Respondents’ alleged 

“consequential damages”—in the face of the significant potential that this 

Court will rule that Respondents’ “consequential damages” claim is not 

cognizable at all—amounts to an obvious and illogical waste of judicial (and 

party) resources. 

 To preserve these resources, to facilitate the most meaningful level of 

review, and owing to Citizens’ likelihood of success on the merits and the 

multiple levels of harm that will ensue absent a stay, Citizens respectfully 

requests this Court to recall the Fifth District Court of Appeal’s Mandate and 

stay further proceedings in the trial court pending this Court’s review. 

Background 

 1. The present litigation between Citizens and Respondents arises 

under a commercial, named perils insurance policy between the parties. In 

2004, Hurricane Frances damaged nine (9) apartment buildings owned by 

Respondents. (Appendix (“A”):1, Opinion). Respondents presented claims 

for the damages, and Citizens initially made payments of $1,927.747 and 

$345,192.00 to Respondents. Eventually, in 2007, Respondents filed suit and 
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in 2009, the trial court stayed the action and directed the parties to proceed to 

the appraisal process. In 2010, after rendition of an appraisal award, Citizens 

paid an additional $5,502.022.00 to Respondents. (A:1). 

 2. Respondents filed a new lawsuit against Citizens, alleging 

entitlement to, in part, “extra-contractual damages related to rental income that 

[they] allegedly lost due to the delay in repairing the apartment complex based 

on Citizens’ procrastination in adjusting and paying [Respondents’] claims. 

(A:1). On this claim, Citizens moved for partial summary judgment—a motion 

that the trial court granted because the insurance policy did not provide 

coverage for lost rent. (A:1).  

3. On May 31, 2019, the Fifth District issued its Opinion reversing 

the partial summary judgment ruling that Citizens may be liable for 

Respondents’ “consequential damages” consisting of Respondents’ uninsured, 

extra-contractual lost rents that Respondents expressly attribute to Citizens’ 

alleged failure to “timely adjust and pay” Respondents’ covered damages: 

On the breach claim, Manor House alleged that Citizens 

failed to . . . timely pay the appraisal award. Manor House 

sought to recover extra-contractual damages related to rental 

income that it allegedly lost due to the delay in repairing the 

apartment complex based on Citizens’ procrastination in 

adjusting and paying the Manor House claims.  

. . . .  
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In granting summary judgment, the trial court denied Manor 

House the opportunity to prove whether the parties 

contemplated that Manor House, an apartment complex, 

would suffer consequential damages in the form of lost 

rental income if Citizens breached its contractual duties to 

timely adjust and pay covered damages, which in this case 

allegedly resulted in a significant delay in completing 

repairs so that all units could once again be rented. 

 

(A:1) (emphases added). 

 

 4. The Fifth District reversed the trial court’s entry of partial summary 

judgment for Citizens based on the “general proposition[s] that ‘the injured party 

in a breach of contract action is entitled to recover monetary damages that will put 

it in the same position it would have been in had the other party not breached the 

contract,” and “when an insurer breaches an insurance contract, the insured ‘is 

entitled to recover more than the pecuniary loss involved in the balance of the 

payments due under the policy’ in consequential damages, provided the damages 

‘were in contemplation of the parties at the inception of the contract.’” (A:1) 

(citations omitted). 

 5. Citizens timely filed its Motion for Rehearing, Motion for Rehearing 

En Banc, and Motion to Certify a Question of Great Public Importance to this 

Court. (A:2, Motion for Rehearing, Rehearing En Banc, and Certification). 

Respondents responded to the Motion; as to Citizens’ certification request, 

Respondents contended that “this case does not pass on an issue with any 
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widespread impact.” (A:3, Response to Motion for Rehearing, Rehearing En 

Banc, and Certification). 

 6. On August 2, 2019, the Fifth District entered an Order denying 

Citizens’ Motion for Rehearing and Motion for Rehearing En Banc. However, the 

Fifth District granted Citizens’ request to certify a question of great public 

importance to this Court. The certified question is set forth supra. (A:4, Order of 

Certification). 

 7. On August 13, 2019, Citizens filed its Notice to Invoke the 

Discretionary Jurisdiction of this Court pursuant to Florida Rule of Appellate 

Procedure 9.030(a)(2)(A)(vi) and Article V, § 3(b)(5) of the Florida Constitution. 

Citizens also filed a Motion in the Fifth District for the Court to stay issuance of its 

Mandate. (A:5, Motion to Stay Issuance of Mandate). Citizens argued that this 

Court was likely to exercise its discretion to review the publicly-important, 

certified question of law, and that it would be demonstrably and irreparably 

harmed if a stay were not granted pending this Court’s review. 

 8. On August 27, 2019 (before Respondents filed a response to Citizens’ 

Motion to Stay), the Fifth District entered an Order Denying Citizens’ Motion to 

Stay Issuance of Mandate. (A:6, Order Denying Motion to Stay). On September 

16, 2019, the Fifth District issued its Mandate. (A:7, Mandate). Issuance of the 
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Mandate permits trial to proceed on Respondents’ claim for “consequential 

damages” against Citizens. 

Argument in Support of Recall of Mandate and Stay 

 The relevant factors all support a recall of the Fifth District’s Mandate in 

this case pending this Court’s jurisdictional decision, and if jurisdiction is 

accepted, its resolution of the merits. The legally and economically significant 

issue before the Court—squarely presented by the Fifth District’s certified 

question of law—is simply whether Florida law allows an insured to recover 

extra-contractual, consequential damages in a threshold, non-bad faith breach of 

contract action by insured against insurer.  

While straightforward, this issue is important to every insurance carrier (and 

its policyholders) doing business in Florida. For the reasons set forth below, 

Citizens believes there is a substantial likelihood that this Court will accept 

jurisdiction and Citizens will prevail on the merits.  Additionally, Citizens is likely 

to suffer irreparable harm if a stay is not granted. Without a stay in place, not only 

would Citizens be compelled to proceed to trial on Respondents’ consequential 

damages claim, but it is reasonable to expect that Citizens and other carriers will be 

subject to multiple, similar consequential damages claims in the interim. 

Conversely, Respondents will not be harmed by a recall of the Fifth District’s 
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Mandate and a stay pending review. 

Here, pursuant to State v. Roberts, 661 So. 2d 821, 822 (Fla. 1995), 

Citizens moved the Fifth District to stay issuance of its mandate before turning 

to this Court for relief. Although the Fifth District declined to stay its mandate, 

this Court (unlike the Fifth District) does not have a bias in favor of the 

decision below. In fact, because the certified question is a pure question of law, 

this Court is likely in a better position than the Fifth District to assess whether 

it is likely to exercise its discretion to review this matter. 

When evaluating a party’s request to stay (or, as here, recall) a district 

court of appeal’s mandate, courts are to weigh the following factors: (1) the 

likelihood that the Supreme Court will accept jurisdiction; (2) the likelihood 

that the movant will prevail on the merits in the Supreme Court; (3) the 

likelihood of harm if the stay is not granted; and (4) the likelihood that the 

harm will be irreparable in the absence of a stay. See State v. Miyasato, 805 So. 

2d 818, 825 (Fla. 2d DCA 2001). No one factor carries more weight than 

another, and one or two especially strong factors may counterbalance weak 

factors.  See id. at 826 (staying the mandate where harm to respondent was 

minimal and risks to movant were significant, even though the chance that 
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movant would prevail was small); see also generally State ex rel. Price v. 

McCord, 380 So. 2d 1037 (Fla. 1980).   

In this case, the relevant factors militate strongly in favor of this Court 

recalling the Fifth District’s mandate and entering a stay of proceedings 

pending this Court’s discretionary review (and if jurisdiction is accepted, the 

merits). 

 A. This Court is Likely to Accept Jurisdiction 

 Before this Court is the Fifth District’s certified question of great public 

importance. Indeed, by certifying the question, the Fifth District agreed with 

Citizens that whether consequential damages are recoverable in a first-party 

breach of contract action by insured against insurer is one of great importance 

to the citizenry and insurance carriers of Florida. In fact, the resolution of this 

question (particularly in a manner adverse to Citizens) may have significant 

financial and economic impacts upon this State’s insurance markets—both 

internally (such as the way insurers allocate reserves) and externally (in the 

form of increased premiums). 

 The Fifth District’s opinion allowing Respondents to recover 

consequential damages, under a property insurance contract based on the 

manner (timeliness) in which a carrier handled a claim, as a matter of general 
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contract law, also has an exceptional impact on the litigation of first-party 

insurance disputes of all kinds. Previously, if an insured pled entitlement to 

consequential damages in the ad damnum clause of his or her complaint, 

Citizens (and it is believed, other insurers) defended by requesting a trial court 

to strike same. Now, this Court’s opinion requires insurers to consider their 

potential exposure for consequential damages, if pled. Conservatively, there 

are tens of thousands (and perhaps hundreds of thousands) of first-party breach 

of contract lawsuits pending throughout Florida at any given time—and these 

are not limited to the property insurance context. The aggregate impact of this 

Court’s opinion both on how these lawsuits are litigated and insurers’ ultimate 

damage exposure, while difficult to quantify with exactitude, is exceptional. 

 Moreover, as discussed further below, this Court is likely to accept 

jurisdiction because the Fifth District’s certified question recognizes the logic 

and establishment of the proposition that extra-contractual, consequential 

damages are only recoverable by an insured in a first-party bad faith action 

under section 624.155, Florida Statutes. In the last decade alone, this Court has 

accepted jurisdiction in numerous cases requiring it to consider and interpret 

the nature of insurance bad faith under section 624.155. See Fridman v. Safeco 

Ins. Co. of Ill., 185 So. 3d 1214 (Fla. 2016); Citizens Property Ins. Corp. v. 
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Perdido Sun Condo. Ass’n, Inc., 164 So. 3d 663 (Fla. 2015); QBE Ins. Corp. v. 

Chalfonte Condo. Apt. Ass’n, 94 So. 3d 541, 546 (Fla. 2012); Genovese Prov. 

Life & Acc. Ins. Co., 74 So. 3d 1064 (Fla. 2011); Perera v. U.S. Fid. & Guar. 

Co., 35 So. 3d 893 (Fla. 2010). The fact that this Court commonly accepts 

review of legal issues concerning section 624.155, Florida Statutes, the 

financial impact of the Court’s ruling on insurers’ exposure for payment of 

consequential damages, the impact of the ruling on how first-party breach of 

contract lawsuits are litigated on both the plaintiff and defense side, and the 

other significant effects of its ruling on Florida’s insurance market as a whole 

all support this Court’s exercise its discretion to accept review of the certified 

question. 

 B. Citizens is Likely to Succeed on the Merits 

 Once jurisdiction is accepted, there is a strong likelihood that Citizens 

will prevail on the merits. Directly at issue is an insured’s entitlement to 

recover extra-contractual, uninsured consequential damages for what is 

quintessentially (alleged) “bad faith” conduct of an insurer—Citizens’ alleged 

“delay in repairing the apartment complex based on Citizens’ procrastination in 

adjusting and paying the Manor House claims,” i.e., an alleged breach of 

Citizens’ “contractual duties to timely adjust and pay covered damages.” (A:1). 
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The Fifth District’s holding that such damages are recoverable in a first-party 

breach of insurance contract action as a matter of general contract law runs 

directly contrary to several decades of precedent regarding section 624.155, 

Florida Statutes, from this Court and the other district courts of appeal. 

Few rules of law are as ubiquitous in Florida’s civil jurisprudence as the 

rule that a cause of action for bad faith is premature and unripe until a 

determination of the insurer’s liability for coverage and a determination of the 

insured’s damages. See Demase v. State Farm Fla. Ins. Co., 239 So. 3d 218 

(Fla. 5th DCA 2018). By allowing the recovery of consequential, extra-

contractual damages for quintessentially “bad faith” conduct, the Fifth District 

has intertwined the necessarily separate breach of contract and section 624.155 

proceedings into one. This Court must intervene to correct the problem, 

supporting the propriety of a stay. 

To explain why this item of “consequential” damages for lost rents—which 

falls outside what Citizens’ policy covers pursuant to its Loss Payment provision—

is not recoverable by Respondents in its first-party, commercial insurance claim as 

a matter of law, it is necessary to return to 1982, when a fundamental change in 

Florida law occurred by Florida Legislature’s enactment of section 624.155, 

Florida Statutes, “the so-called ‘Bad Faith Statute.’” QBE Ins. Corp. v. Chalfonte 
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Condo. Apt. Ass’n, 94 So. 3d 541, 546 (Fla. 2012). Pre-1982, “actions for breaches 

of insurance contracts were treated the same as any other breach of contract 

action.” Id. Although insurance “took on a larger institutional role 

and . . . insurance contracts began to be seen as distinguishable from other types of 

contracts,” and “courts began to recognize that insurers owed a duty to their 

insureds to refrain from acting solely in the insurers’ own interests in settlement,” 

Id., the common law still did not recognize an insurer’s duty to act in good faith 

when handling and settling an insured’s claim. Id. State Farm Mut. Auto. Ins. Co. 

v. Laforet, 658 So. 2d 55 (Fla. 1995); Opperman v. Nationwide Mut. Fire Ins. Co., 

515 So. 2d 263, 265 (Fla. 5th DCA 1987) (“[E]stablished Florida law also held that 

an insured had no right to proceed against his own insurer for failing to settle in 

good faith the insured’s own claim.”). As such, an insured had no remedy for its 

insurer’s bad faith, unless the bad faith amounted to an independent tort. See Talat 

Enters., Inc. v. Aetna Cas. & Sur. Co., 753 So. 2d 1278, 1281 (Fla. 2000). 

A groundbreaking change to that longstanding common law landscape 

occurred when the Florida Legislature adopted chapter 82-243, § 9, Laws of Fla 

(section 624.155). Chalfonte, 94 So. 3d at 546. The statute was “designed and 

intended to provide a civil remedy for any person damaged by an insurer’s 

conduct.” Id. (citation omitted). It allowed any person to bring a civil action when 
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that person was damaged by the insurer “[n]ot attempting in good faith to settle 

claims when, under all the circumstances, it could and should have done so, had it 

acted fairly and honestly toward its insured and with due regard for his or her 

interests.” Id. (quoting § 624.155(1)(b)1., Fla. Stat. (2009)). After its passage, “the 

same obligations of good faith that existed for insurers dealing with their insureds 

in the third-party context were extended by statute to the first-party context.” Id. 

(quoting Macola v. Gov’t Emps. Ins. Co., 953 So. 2d 451, 456 (Fla. 2006)).  

Thus, section 624.155 was created to remedy the gap in the law by extending 

an insurer’s duty to “act in good faith and deal fairly” to instances where an 

insured sought first-party coverage, filling the void in the common law. See Fid. & 

Cas. Ins. Co. of N.Y. v. Taylor, 525 So. 2d 908 (Fla. 3d DCA 1987) (noting that in 

a first-party action against an insurer under section 624.155, which “affirmatively 

creates a company duty to its insured to act in good faith in its dealings under the 

policy, liability is based upon the carrier’s conduct in processing and paying a 

given claim”) (emphasis added).  

At present, even against a private insurer, a bad faith action does not ripen 

until a determination of coverage and damages under the policy. Demase, 239  So. 

2d 218 (“A statutory bad faith claim is ripe for litigation when there has been (1) a 

determination of the insurer’s liability for coverage; (2) a determination of the 
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extent of the insured’s damages; and (3) the required civil remedy notice is filed.”); 

Blanchard v. State Farm Mut. Auto. Ins. Co., 575 So. 2d 1289 (Fla. 1991). Bad 

faith cannot be tried at the same time as these preliminary elements of coverage 

and damages. Md. Cas. Co. v. Alicia Diagnostic, Inc., 961 So. 2d 1091, 1092 (Fla. 

5th DCA 2007) (“[A]n insurer would be prejudiced by having to litigate either a 

bad faith claim or an unfair settlement practices claim in tandem with a coverage 

claim, because the evidence used to prove either bad faith or unfair settlement 

practices could jaundice the jury’s view on the coverage [or damages] issue.”). 

Again, by permitting the recovery of consequential damages attributable to alleged 

payment delay, i.e., improper claims handling, the Fifth District has done away 

with the established differentiation between the threshold breach, and secondary 

bad faith, actions.  

It is only through section 624.155 that an insured may seek a remedy for 

damages caused by how an insurance company adjusts a claim—which is precisely 

the raison d’etre of Respondents’ lost rents claim here. The statute is the exclusive 

remedy for an insurer’s failure to act in good faith (i.e., delaying, untimely 

adjustment) in paying a first-party claim. Talat Enters., 753 So. 2d at 1283. 

In Talat Enterprises, this Court explained the statutory notice and cure 

requirements that are conditions precedent to a bad faith action under section 
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624.155. In doing so, this Court explained how and why extra-contractual 

damages against an insurer are only recoverable in the bad faith context, after the 

necessary conditions precedent are satisfied: 

. . . . [I]t is plain that the Legislature intended the notice to 

the Department to serve as a basis for the Department to 

assist in the settling of claims and to monitor the insurance 

industry. It also is plain that the sixty-day period was a time 

in which the insurer could act to “cure” a violation of 

subdivision (1)(a) or (b) about which it had been 

served notice. 

It naturally follows that for there to be a “cure,” what had to 

be “cured” is the non-payment of the contractual amount due 

the insured. In the context of a first-party insurance claim, 

the contractual amount due the insured is the amount 

owed pursuant to the express terms and conditions of the 

policy after all of the conditions precedent of the 

insurance policy in respect to payment are 

fulfilled. Section 624.155(1)(b), Florida Statutes (1993), 

then, is correctly read to authorize a civil remedy for extra 

contractual damages if a first-party insurer does not pay 

the contractual amount due the insured after all the policy 

conditions have been fulfilled within sixty days after a 

valid notice has been filed under section 624.155(2)(a), 

Florida Statutes (1993). 

* * *  

Finally, it must be recognized that what section 624.155, 

Florida Statutes (1993), creates is a statutory “civil remedy.” 

For Talat there is no remedy without the statute. Pursuant to 

the statute, there is no remedy until the notice is sent by 

the insured and the insurer has the opportunity to “cure” the 

violation. If the insurer pays the damages during the cure 

period, then there is no remedy. 

* * * 

We find that in creating this statutory remedy for bad-faith 

actions, the Legislature provided this sixty-day window as a 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS624.155&originatingDoc=Ic600ee4d0c5a11d98220e6fa99ecd085&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS624.155&originatingDoc=Ic600ee4d0c5a11d98220e6fa99ecd085&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS624.155&originatingDoc=Ic600ee4d0c5a11d98220e6fa99ecd085&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS624.155&originatingDoc=Ic600ee4d0c5a11d98220e6fa99ecd085&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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last opportunity for insurers to comply with their claim-

handling obligations when a good-faith decision by the 

insurer would indicate that contractual benefits are owed. 

 

Talat Enters., 753 So. 2d at 1283-84 (emphases added).  

 In this case, Respondents served a Civil Remedy Notice on Citizens but that 

is not the subject of its breach of contract claim. The Civil Remedy Notice was 

null and void on arrival due to Citizens’ immunity, see Citizens Property Insurance 

Corp. v. Perdido Sun Condominium Association, Inc., 164 So. 3d 663 (Fla. 2015), 

however, even if a private insurer had insured Respondents, the Fifth District’s 

ruling permits an insured to circumvent this process by combining breach of 

contract and bad faith allegations, and seeking damages for both, in a single 

preliminary breach of contract lawsuit. This is error under Talat and other 

decisions of this Court which establish that damages other than those comprising 

the “amount owed pursuant to the express terms and conditions of the policy” only 

come into play when an insurer has not paid this contractual amount, a cure 

request for this contractual amount has been made and rejected, and a section 

624.155 lawsuit begun and proven. 

Respondents’ claim for consequential damages is based on Citizens’ alleged 

failure to timely adjust and pay its damages, or as elsewhere put by the Fifth 

District, “Citizens’ procrastination in adjusting and paying” the claims. Indeed, 
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Manor House pled that it has “suffered and will continue to suffer consequential 

damages due to Defendant’s delay and failure to timely and fully pay this claim.” 

(R. 2815-16) (emphasis added). In the post-section 624.155 world, this alleged 

conduct plainly constitutes bad faith—not damages that are recoverable for breach 

of an insurance contract. See Citizens Prop. Ins. Corp. v. Mendoza, 250 So. 3d 716 

(Fla. 4th DCA 2018) (“The instructions focused on whether the adjuster ‘properly 

investigated’ or ‘properly adjusted’ the claim . . . . While such considerations may 

be appropriate in a bad faith case, they have no place in a simple breach of contract 

action.”). Conduct such as an insurer’s failure to timely process a claim, and 

resulting damages, is precisely what section 624.155(1)(b)1. protects an insured 

against and provides a remedy for. 

No bad faith action under section 624.155 was pled or could be litigated in 

connection with Respondents’ breach of insurance contract action, and even if one 

had been, Citizens is immune from such actions. By allowing Respondents to seek 

“consequential damages” in the form of lost rents—otherwise not covered by the 

insurance contract—based on an insurer’s alleged procrastination in paying the 

claim (i.e., its alleged failure to timely adjust and pay), the Fifth District erred by, 

inter alia, allowing insureds to circumvent section 624.155’s notice and cure 
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requirements, and combining a breach of contract and section 624.155 action into 

one package, which is, most respectfully, contrary to longstanding Florida law. 

In Chalfonte, this Court rejected the contention that a cause of action for 

breach of the covenant of good faith and fair dealing by insured against insurer 

survived section 624.155, in part because that covenant was “intended to protect 

‘the reasonable expectations of the contracting parties in light of their express 

agreement.’” 94 So. 3d at 549. However, the Court held that it “has specifically 

declined to adopt the doctrine of reasonable expectations in the context of 

insurance contracts, concluding that construing insurance policies under this 

doctrine ‘can only lead to uncertainty and unnecessary litigation.’” Id. This is not 

consistent with the Court’s ruling that any damages contemplated by the parties at 

the inception of the insurance contract are recoverable as “consequential damages.”  

Indeed, the Fifth District had previously has recognized the appropriateness 

of recovering consequential damages based on an insurer’s alleged payment delay 

in bad faith actions, in contrast to the initial breach of contract action. Dunn v. 

Nat’l Sec. Fire & Cas. Co., 631 So. 2d 1103, 1106 (Fla. 5th DCA 1993), receded 

from on other grounds, Boozer v. Stalley, 146 So. 3d 139 (Fla. 5th DCA 2014) 

(“Further, although payment of the excess judgment obtained against an insured 

may satisfy the provable damages in most cases, it is not the sole measure of 



-20- 
 LINK & ROCKENBACH, PA       

CIVIL TRIAL & APPELLATE LAW 

1555 Palm Beach Lakes Blvd., Suite 930 – West Palm Beach, FL 33401 – Tel.: (561) 847-4408 – Fax: (561) 855-2891 – www. linkrocklaw.com 
 

 

damages in bad faith cases. Punitive damages, attorney’s fees, and other direct 

consequential damages may be recoverable in appropriate [bad faith] cases. If the 

rule were otherwise, it would permit an insurance company to flagrantly disregard 

its insured’s interests, and when a bad faith suit is brought, to destroy the cause of 

action by paying the judgment, despite other resulting damages.”) (emphasis 

added); see also Brookins v. Goodson, 640 So. 2d 110, 113 (Fla. 4th DCA 1994), 

disapproved on other grounds, Laforet, 658 So. 2d 55. 

Conversely, the authorities cited by the Fifth District in the Opinion for the 

proposition that consequential damages are recoverable in a first-party, breach of 

property insurance contract action pre-dated Chalfonte, did not consider the shift in 

the law occasioned by section 624.155’s 1982 adoption, relied on a special rule 

involving matters of “life and death and matters of mental concern and 

solicitude,”1 the damages were not argued to be legally unavailable,2 or an 

 
1 Life Invs. Ins. Co. of Am. v. Johnson, 422 So. 2d 32 (Fla. 4th DCA 1982). 

 
2 In T.D.S. Inc. v. Shelby Mut. Ins. Co., 760 So. 2d 1520, 1531 (11th Cir. 1985), the 

Eleventh Circuit noted that the insurer did not challenge the content of the “special 

damages” instructions, only opting to argue that the instructions should not have 

been given because the evidence did not support an award of special damages. 

Footnote 11 cited Johnson, where the foundation for consequential damages was a 

special rule regarding “life and death and matters of mental concern and 

solicitude” which has no place here. 
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inapposite legal standard was applied based on the case’s procedural posture.3 So 

too, and of great significance, the Fifth District’s decision in Travelers Insurance 

Co. v. Wells, 633 So. 2d 457 (Fla. 5th DCA 1993) was not an action under an 

insurance policy—it was an action for breach of contract(s) to procure insurance.  

Accordingly, by allowing Respondents to recover extra-contractual, 

consequential damages for lost rents based on Citizens’ alleged failure to timely 

adjust and pay the claims, the Fifth District mistakenly misapprehended that the 

alleged conduct and these extra-cocntractual damages sought are exclusively 

governed by section 624.155, which is not—and cannot be—at issue in this breach 

of insurance contract action.  

 For these reasons, Citizens is likely to prevail on the merits, making a 

recall of the Fifth District’s mandate and a stay of proceedings appropriate. 

C. Citizens Will be Irreparably Harmed if the Mandate is Not 

Stayed, but a Stay Will Not Prejudice Manor House 

 
3 In Rondolino v. Nw. Mut. Life Ins. Co., 788 F. Supp. 553 (M.D. Fla. 1992), the 

federal district court merely considered a “motion to strike,” causing it to evaluate 

whether the claims had a “possible relation to this controversy and may cause 

prejudice to the Defendant”—which did not require it to delve into Florida bad 

faith law (and the insurance company apparently did not argue). Further, for its 

conclusion that loss of profits were available, the Court cited non-insurance cases, 

with the exception of Johnson. 
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Citizens will be irreparably harmed by this Court’s opinion without a 

recall of the mandate and related stay of trial court proceedings, while 

conversely, this relief will cause no prejudice to Respondents. 

In the present case alone, the Fifth District’s opinion forces Citizens back 

to trial to defend Respondents’ consequential damages claim. In fact, since 

Citizens prevailed on the other issues on appeal, Respondents’ consequential 

damages claim is the only issue pending on remand. Trial on this issue should 

not simultaneously proceed at the same time this Court is reviewing whether 

the consequential damages claim survives threshold legal scrutiny in the first 

place. Certainly, if trial proceeds before this Court’s review is completed and 

Respondents prevail, Citizens would no longer be able to claim in the Fifth 

District that Respondents’ consequential damages claim should fail as a matter 

of law due to res judicata or law of the case principles. It is conceivable that 

the parties could conclude their trial and Citizens’ appellate time to have run, 

before this Court is able to hold oral argument and issue a final decision on the 

certified question. It is simply a waste of judicial and party resources, and 

contrary to all notions of judicial economy, to compel Citizens to defend the 

trial of a claim that this Court may (and should) hold is a complete legal 

nullity, if given proper and meaningful time for review. 
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In addition, Citizens’ concern is not limited to the present case. The Fifth 

District’s “consequential damages” ruling repeatedly subjects Citizens (and 

other carriers) to countless pending lawsuits based on consequential damages 

claimed to be owed, caused by any delay in payment. Under the Fifth District’s 

opinion, such claims are equally cognizable under homeowners’ insurance 

policies—in which an insured’s recoverable damages are governed by section 

627.7011, Florida Statutes, in addition to the policy language—and not limited to 

commercial insurance policies like the one in this case. 

In a smaller, albeit significant, proportion of these, Citizens may actually be 

found or held to have breached an insurance policy, and thereby ordered to pay a 

legally untenable and flawed judgment for “consequential damages.” A recall of 

the Fifth District’s mandate and stay of trial proceedings in this case will serve as a 

signal to for insureds’ counsel to cease or slow alleging consequential damages 

caused by payment delays, and for trial courts to abate adjudication of such claims 

pending this Court’s review. As such, the stay will promote judicial economy not 

only in the present case, but by avoiding countless “pipeline” appeals of adverse 

verdicts and final judgments. As the Court is aware, Citizens is “a governmentally-

created, not-for-profit insurer for eligible property owners otherwise unable to 

procure a policy in the private marketplace.” Citizens Prop. Ins. Corp. v. 
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Sampedro, 44 Fla. L. Weekly D1513 (Fla. 3d DCA June 12, 2019). As of March 

31, 2018, Citizens had 435,593 total Florida policies in force. Fla. OIR, Top 25 

Data Elements—Sorted by Policies in Force, 

https://www.floir.com/siteDocuments/QUASRngQuarterlyRpts/1Q2018/PIF.pdf. 

In fact, this concern is not limited to Citizens. The Fifth District’s mandate will 

likely lead to a flood of new consequential damages claims throughout litigated 

insurance claims in Florida beyond just those directed to Citizens. 

On the other hand, if the Fifth District’s Mandate is not recalled, it will 

likely discourage, rather than encourage, insured cooperation and communication 

during the claims process in favor of a rush to litigation. This would undermine 

judicial economy and the law’s preference for claim negotiation to proceed to 

impasse and breakdown—i.e., its fullest point—before an insured files suit.  In 

light of these serious risks, a recall of the Fifth District’s mandate and entry of a 

stay is appropriate. 

Finally, there is no apparent prejudice to Respondents. As the Fifth District’s 

opinion demonstrates, the underlying cause of loss is Hurricane Frances, which 

struck Florida in 2004; Respondents supplemented their claim in 2006, filed a 

lawsuit in 2007, and the parties participated in an appraisal process that concluded 

in January 2010. Citizens paid the full amount of the appraisal award to 

https://www.floir.com/siteDocuments/QUASRngQuarterlyRpts/1Q2018/PIF.pdf
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Respondents. In accordance with Citizens’ application and enforcement of its 

policy provisions, and the trial court’s ruling believed to comport with Florida law, 

Respondents have not received “consequential damages” in connection with their 

lost rents claim, and as known to these parties, the Fifth District’s opinion reflected 

the first time that Respondents’ “consequential damages” became viable. 

Under these circumstances, and due to the substantial likelihood that this 

Court will quash the Fifth District’s opinion, this Court should resolve the certified 

question with finality in a way that will provide certainty not only for the parties 

before trial on the legally erroneous claim ensues. The importance of a definitive 

ruling from this Court on the viability of a “consequential damages” claim in a 

first-party breach of contract action for what is quintessentially bad faith conduct is 

exceptionally important to all Florida insureds and insurers, and exponentially 

more important than Respondents’ self-serving ability to set their consequential 

damages claim for trial.  Under the shroud of this Court having the opportunity to 

address the certified question and determine that the claim fails as a matter of law, 

any judicial labor spent on Respondents’ “consequential damages” claim in the 

trial court would be a waste of time and resources. Therefore, a recall of the Fifth 

District’s mandate and entry of a stay is appropriate. 
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CONCLUSION 

 

Citizens believes this Court is likely to accept review and exercise its 

discretion to answer the Fifth District’s certified question of great public 

importance. That question is substantially likely to be resolved in Citizens’ favor 

because “consequential damages” attributable to an insurer’s alleged 

procrastination or delay in paying a claim are not recoverable in a first-party, 

breach of insurance contract action, absent and prior to a finding of bad faith. 

Finally, if a stay is not granted, Citizens will be irreparably harmed, while there is 

no cognizable harm to Respondents from a stay. For the reasons stated above, this 

Court should recall the Fifth District’s mandate and enter a stay of proceedings 

pending review of the certified question, and if jurisdiction is accepted, disposition 

of the merits of this discretionary review proceeding. See, e.g., Roberts, 661 So. 2d 

at 822 (“Because there is a reasonable possibility that this Court will accept 

jurisdiction in this case and perhaps obviate the necessity for a new trial, we hereby 

grant [petitioner’s] motion and direct the district court of appeal to withdraw its 

mandate pending consideration of the notice to invoke this Court’s discretionary 

jurisdiction.”). 

WHEREFORE, Petitioner, Citizens Property Insurance Corporation, 

respectfully requests that this Court enter an order recalling the Fifth District’s 
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mandate and enter a stay of proceedings in this cause pending review of this 

Court’s discretionary review determination, and if jurisdiction is accepted, the 

merits. 
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