
IN THE SUPREME COURT OF FLORIDA 
Case No.: SC19-1336 

WILSONART, LLC and SAMUEL   DCA Case No.: 5D18-2907 
ROSARIO, 

Petitioners, 

vs. 

MIGUEL LOPEZ, as Personal Representative 
of the Estate of JON LOPEZ, deceased, 

Respondent. 
________________________________/ 

PETITIONERS’ RESPONSE TO RESPONDENT’S MOTION TO 
SUPPLEMENT THE RECORD UNDER FLA. R. APP. P. 9.200(f)  

Petitioners WILSONART, LLC and SAMUEL ROSARIO respond to 

Respondent’s Motion to Supplement the Record Under Fla. R. App. P. 9.200(f) as 

follows:  

 This litigation arises from an automobile accident wherein Respondent’s 

decedent, the plaintiff below, rear-ended a truck owned by Wilsonart, LLC, and 

driven by Samuel Rosario, defendants below. The trial court relied on two cases 

cited by Petitioners, Scott v. Harris, 127 S. Ct. 1769 (2007) and Wiggins v. Florida 

DHSMV, 209 So.3d 1165 (Fla. 2017), when it granted summary judgment in their 

favor. (R. 197-98). Specifically, the trial court found that defendants were entitled 

to summary judgment based on video evidence that blatantly contradicted eye 

Filing # 102951993 E-Filed 02/07/2020 02:56:21 PM
R

E
C

E
IV

E
D

, 0
2/

07
/2

02
0 

02
:5

7:
34

 P
M

, C
le

rk
, S

up
re

m
e 

C
ou

rt



2

witness testimony and the opinion of plaintiff’s expert. (R. 197-98). Respondents 

now attempt to transform this appeal into an evidentiary proceeding by 

supplementing the record on appeal with materials that were not part of the trial court 

record despite Rule 9.200’s prohibition against doing so. Specifically, Respondent 

is attempting to include the following materials: 

1. Deposition Exhibits of Christopher Stewart, taken September 6, 
2018; 

2. Deposition Exhibits of David Mendez, taken June 8, 2018; 
3. Deposition Exhibits of Officer Pinnell, taken May 31, 2018; and 
4. Dash-cam Video provided by David Mendez. 

I. Rule 9.200 Confines the Appellate Record to Materials Filed With 
the Lower Court.  

The plain language of Rule 9.200 of the Florida Rules of Appellate establishes 

that the record on appeal is solely comprised of materials presented to the trial court.  

It is axiomatic that appellate review is confined to the record 
on appeal. Rule 9.200(a)(1) of the Florida Rules of 
Appellate Procedure states that the "record shall consist of 
the original documents, exhibits, and transcripts of 
proceedings, if any, filed in the lower tribunal, except 
summonses, praecipes, subpoenas, returns, notices, 
depositions, other discovery and physical evidence. The 
committee notes to the rule make clear that Rule 
9.200(a)(1) establishes the context of the record.  
… 
An appeal has never been an evidentiary proceeding; it is a 
proceeding to review a judgment or order of a lower tribunal 
based on the record before that tribunal. An appellate court 
will not consider evidence that was not presented to the 
lower tribunal because the function of an appellate court is 
to determine whether the lower tribunal committed error 
based on the issues and evidence before it.  
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Thornber v. Ft. Walton Beach, 534 So. 2d 754, 755 (Fla. 1st DCA 1988) (internal 

citations omitted).  

Respondent cites no exceptions to Rule 9.200(a)’s prohibition against 

supplementing the record with materials not filed with the trial court and the 

undersigned is not aware of any exceptions. Instead, Respondent’s motion relies on 

a “rarely-exercised” equitable power that federal judges have “to supplement the 

appellate record with information not reviewed by the trial courts” to support his 

position. See Shahar v. Bowers, 120 F.3d 211, 212 (11th Cir. 1997). Likewise, 

Respondent cites no precedent for applying a federal judge’s rarely-used equitable 

power to supplement the record on appeal in a Florida court.  

Nonetheless, Respondent still asks this court to defy the plain language of 

Rule 9.200(a) and supplement the record on appeal in the interests of equity. Neither 

of the federal cases cited by Respondent articulates a scenario analogous to 

Respondent’s current position. The policies described in Shahar and Wulff, would 

actually prevent a federal judge from supplementing the record under the 

circumstances facing Respondent here because a federal court’s evaluation as to 

whether it should supplement the record on appeal focuses on whether or not a party 

had the opportunity to offer the evidence at the trial level.  

In Shahar v. Bowers, the plaintiff sought to supplement the appellate record 

with newspaper articles that were published after the trial court proceeding that 
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demonstrated that the defendant had engaged in an adulterous affair with an 

employee. However, the Eleventh Circuit declined to exercise its power to 

supplement the record because the appellant had the opportunity to pursue the same 

factual information at the trial level through the tools of discovery so that it could 

have been part of the record, but did not. Id. at 212-13. In Singleton v. Wulff, 428 

U.S. 106 (1976), the United States Supreme Court explained that a party should not 

be surprised on appeal and should “have the opportunity to offer all the evidence 

they believe relevant to the issues.” Singleton v. Wulff, 428 U.S. at 120 (emphasis 

added).  

Here, Respondent’s motion does not suggest that he did not have the 

opportunity to or could not offer the evidence at the trial court that he now seeks to 

admit on appeal. The underlying facts have not changed and the issues remain the 

same. The elements of Respondent’s claim and the burden of proof remain 

unchanged. The only distinction in this proceeding and the trial court proceeding is 

the question of whether or not Florida should adopt the federal summary judgment 

standard. Even this issue is not entirely new to the litigation. Petitioners cited, and 

the trial court relied on, federal case law to demonstrate how the federal courts 

evaluate video evidence at the summary judgment phase because of a lack of 

precedent in Florida. (R. 197-98). 
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Additionally, all of the materials Respondent now attempts to add to the 

evidentiary record were available at the time of the summary judgment hearing, 

except for the transcript of Respondent’s expert. Respondent, however, chose not to 

take his own expert’s deposition to oppose Petitioners’ motion for summary 

judgment. Instead, Respondent chose to present his expert’s opinion in an Affidavit. 

(R. 185, 189-91).  

Thus, even if the case law cited by Respondent in support of his Motion to 

Supplement the Record on Appeal was relevant to the application of Rule 9.200(f) 

of the Florida Rules of Appellate procedure, they still would not support allowing 

Respondent to supplement the record on appeal with evidence not considered by the 

trial court in this case.  

II. The Federal Summary Judgment Standard Does not Affect the 
Record on Appeal.  

Respondent argues that Court’s Order accepting jurisdiction and ordering the 

parties to brief issues related to whether Florida should adopt the federal summary 

judgment standard amounts to an unfair advantage for Mr. Rosario and Wilsonart 

because Mr. Lopez had no opportunity to introduce evidence on the issue. This 

argument falls flat because the summary judgment standard does not alter the 

materials included in the record on appeal. It simply alters how a court evaluates the 

evidence that is made part of the record by the parties at the trial level.  
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The Florida and federal summary judgment standards are identical in terms of 

how and what evidence the parties can present to the trial court. Even if the federal 

standard were in effect when the parties argued the summary judgment motion at the 

trial level, there would not have been any additional barriers to presenting the same 

evidence Respondent is now attempting to insert into the record on appeal.  

III. Respondent’s Argument that Mr. Rosario was Driving with his 
Wheels in More Than One Lane Does Not Overcome the Presumption 
that the Rear-Driver in a Rear-End Collision Was Negligent. 

Respondent’s motion argues that he should be allowed to present evidence 

that Mr. Rosario positioned his vehicle “to the right side of the center lane” when 

Mr. Lopez rear-ended him in support of his argument to supplement the record. Not 

only did Respondent already make the same argument and present evidence on this 

issue at the trial court in opposition to the motion for summary judgment (R. 186-

191, 224), the argument is futile because it does not present a scenario that can 

overcome the presumption that Mr. Lopez was negligent.  

Florida law is clear. “The driver of a rear vehicle that collides with the back 

of the lead vehicle is presumed negligent . . . .” Alford v. Cool Cargo Carriers, Inc., 

936 So. 2d 646, 654 (Fla. 5th DCA 2006). The rear driver can rebut this presumption 

by presenting evidence of (1) a mechanical failure in the rear driver’s vehicle, (2) 

the lead driver’s sudden stop, (3) the lead driver’s sudden lane change, and (4) the 

lead driver’s illegal or improper stop. Seibert v. Riccucci, 84 So. 3d 1086, 1088 (Fla. 
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5th DCA 2012). Respondent does not assert that the information he seeks to 

supplement the record with implicates anyone of these exceptions. Instead, 

Respondent re-hashes the same argument presented to the trial court. Respondent’s 

argument is futile as to liability and does not provide any basis for supplementing 

the record on appeal. 

WHEREFORE, the undersigned respectfully requests that this court deny 

Respondent’s Motion to Supplement the Record on Appeal Pursuant to Fla. App. R. 

9.200(f) along with any other relief this Court deems just and appropriate.  

CERTIFICATE OF SERVICE 

I hereby certify on February 7, 2020, that a copy hereof has been furnished 

by electronic mail to all parties listed on the Service Lit below and filed via the 

Florida Courts e-Filing Portal.  

/s/ Sean M. McDonough  
SEAN M. McDONOUGH, ESQUIRE 
Florida Bar No. 896446 
sean.mcdonough@wilsonelser.com  
JACQUELINE M. BERTELSEN, ESQUIRE 
Florida Bar No. 123747 
jacqueline.bertelsen@wilsonelser.com 
GARY SPAHN, ESQUIRE 
Florida Bar No. 42441 
gary.spahn@wilsonelser.com   
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SERVICE LIST  

Tony Bennett, Esquire  
Hicks & Motto, P.A. 3399 PGA 
Blvd., Suite 300  
Palm Beach Gardens, FL 33410  
tbennett@hmelawfirm.com  
Counsel for Respondent  

Bryan S. Gowdy, Esq. 
Creed & Gowdy, P.A. 
865 May Street 
Jacksonville, FL 32204 
bgowdy@appellate-firm.com 
filings@appellate-firm.com  

George N. Meros, Jr., Esquire  
Kevin W. Cox, Esquire 
Tiffany A. Rodenberry, Esquire  
Tara R. Price, Esquire  
Holland & Knight, LLP  
315 South Calhoun Street, Suite 600  
Tallahassee, Florida 32301  
george.meros@hklaw.com 
kevin.cox@hklaw.com 
tiffany.roddenberry@hklaw.com  
tara.price@hklaw.com  
Amicus Counsel for Chamber of 
Commerce  
of the United States of America  

Edward G. Guedes, Esquire  
Eric S. Kay, Esquire  
Weiss Serota Helfman, Cole & 
Bierman  
2525 Ponce de Leon Blvd., Suite 700  
Coral Gables, Florida 33134  
eguedes@wsh-law.com  
ekay@wsh-law.com  
szavala2wsh-law.com  

Amicus Counsel for Florida Justice 
Reform  
Institute and Florida Trucking 
Association  

William W. Large, Esquire  
Florida Justice Reform Institute  
210 South Monroe Street  
Tallahassee, Florida 32301  
William@fljustice.org  
Amicus Counsel for Florida Justice 
Reform 
Institute & Florida Trucking Assoc.  

Kansas R. Gooden, Esquire  
Boyd & Jenerette, P.A.  
11767 South Dixie Highway, Suite 
274 
Miami, Florida 33156  
kgooden@boydjen.com  
Amicus Counsel for Florida Defense 
Lawyers Association  

Elaine Walter, Esquire  
Boyd, Richards, Parker & Colonnelli  
100 S.E. 2nd Street, Suite 2600  
Miami, Florida 33131 
ewalter@boydlawgroup.com  
Amicus Counsel for Florida Defense 
Lawyers Association  

Benjamin Gibson, Esquire  
Jason Gonzalez, Esquire  
Daniel Nordby, Esquire  
Amber Stoner Nunnally, Esquire  
Rachel Procaccini, Esquire  
Shutts & Bowen, LLP 215  
South Monroe Street, Suite 804  
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Tallahassee, Florida 32301  
bgibson@shutts.com 
jasongonzalez@shutts.com  
dnordby@shutts.com 
anunnally@shutts.com 
rprocaccini@shutts.com 
Counsel for Florida Health Care 
Association 

Wendy F. Lumish, Esquire  
Alina Alonso Rodriguez, Esquire  
Daniel Rock, Esquire  
Bowman and Brooke LLP  
Two Alhambra Plaza, Suite 800  
Coral Gables, Florida 33134  

Wendy.lumish@bowmanandbrooke.c
om 
Alina.rodriguez@bowmanandbrooke.
com 
Daniel.rock@bowmanandbrooke.com 
Amicus Counsel for Product Liability 
Advisory Council, Inc. 
Angela C. Flowers, Esquire 
Kubicki Draper, P.A. 
101 S.W. Third St. 
Ocala, Florida 34471 
Af-kd@kubickidraper.com  
Amicus Counsel for Federation of 
Defense and Corporate Counsel

CERTIFICATE OF COMPLIANCE 

I HEREBY CERTIFY that this brief complies with the font standards required 

by the Florida Rules of Appellate Procedure for computer-generated briefs. 

/s/ Sean M. McDonough  
SEAN M. McDONOUGH, ESQUIRE 
Florida Bar No. 896446 
sean.mcdonough@wilsonelser.com  
JACQUELINE M. BERTELSEN, ESQUIRE 
Florida Bar No. 123747 
jacqueline.bertelsen@wilsonelser.com 
GARY SPAHN, ESQUIRE 
Florida Bar No. 42441 
gary.spahn@wilsonelser.com   
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