
IN THE SUPREME COURT OF FLORIDA
Case No.: SC19-1336

WILSONART, LLC and SAMUEL DCA Case No.: 5D18-2907
ROSARIO,

Petitioners,

vs.

MIGUEL LOPEZ, as Personal
Representative of the Estate of
JON LOPEZ, deceased,

Respondent.
________________________________/

NOTICE OF SUPPLEMENTAL AUTHORITIES

Pursuant to Florida Rule of Appellate Procedure 9.225, Petitioners,

WILSONART, LLC and SAMUEL ROSARIO, bring the following information to

this Court’s attention to supplement the arguments at Oral Argument related to

interpreting the Florida Rules of Civil Procedure:

1. Scalia & Garner, Reading Law: The Interpretation of
Legal Texts, §26 Surplusage Canon: If possible, every
word and every provision is to be given effect. None
should be ignored. None should needlessly be given an
interpretation that causes it to duplicate another provision
or to have no consequence (2012);

2. Scalia & Garner, Reading Law: The Interpretation of
Legal Texts, Scalia & Garner §27 Harmonious-Reading
Canon: The provision of a text should be interpreted in a
way that renders them compatible, not contradictory
(2012);
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3. Scalia & Garner, Reading Law: The Interpretation of
Legal Texts, Scalia & Garner §34 Prefatory-Materials
Canon: A preamble, purpose clause, or recital is a
permissible indicator of meaning (2012);

4. Campbell v. Goldman, 959 So. 2d 223 (Fla. 2007);
5. England v. Seminole Walls & Ceilings Corp., 842 So. 2d

261 (Fla. 5th DCA 2003)); and
6. Smith v. R.J. Reynolds Tobacco Co., 103 So. 3d 955 (Fla.

2d DCA 2012).
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Co-counsel for Respondent
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174 R EA DING LAW

26. Surplusage Canon

Ifpossible, everyword and every provis
be given effect (verba cum efectu suntaccip·is to
None should be ignored. None should need
given aninterpretation that causes itto dupl
another provision or to have no consequence

"These words cannot be meaningless, else they Would
have been used. not

UnitedStates v 8
297 U.S. 1, 65 (1936) (per Robert J)

The surplusage canon holds that itis no more the court's fi
tion to revise by subtraction than by addition. A provision th
seems to the court unjust or unfortunate (creating the so-called
sus male mefusets) must nonetheless be given effect. As Chief

John Marshall explained: "It would be dangerous in the ex
to infer from extrinsic circumstances, that a case for which the

words ofan instrument expresslyprovide, shall be exempted from
its operation."2 Or in the words of 'Ihomas M. Cooley: "[T]he

courts must . . . lean in favor of a construction which win rende

every word operative, rather than one which may make someidle
and nugatory."3'Ihis is true notjust oflegal texts but ofall sensiNe

writing: "Whenever a reading arbitrarily ignores linguistic com-
ponents or inadequately accounts for them, the reading may be
presumed improbable."4

Sometimes lawyers will seek to h ave a crucialh impomun

word ignored-such as only, solely, or exc/nsiw/r-:uld nonNm

abst judges will often obiige them. In one suL b case,

Pian, / at 2.7.5.2 ("Words are to he taken as having m ef l

!n v. Crovoninshie/tt, 17 t L8. (4 Wheat.) 1 22, 202 (18 pa (per M

or is presumed to, as in f act he does, choose h

Unu every word shall have a hinding chi ct.").

Unit t it 850 ofthe Stat of the American Union 8 0

"cardinal rule of 759, 778 (1988) (Sealia, J., plural ty or n

be entirely redun

&D. H dity in Interpretation 236 (1967).
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CONTEXTUAL CANONS 175

. 5 the New York Rent Stabilization Code excluded from

Shaf i'°'buization "housing accommodations used exclusively for

rent sta al cornmercial, or other nonresidential purposes."6 In

profeSS icular case, which took 13 years for the courts finally to
this par52 physicians used their residential apartments for profes-

resohe .poses, as a result of which the landlords began charging

siona prent based on the fair market value of the building used as

hi ssional premises. lhe physicians sued on grounds that their

ots had been stabilized and they were not using the premises ex-

sively for professional purposes since they also continued to live

there. The Appellate Division essentially read the word exclusively

out of the statute and allowed the landlords to have their higher

rent on wholly nontextual grounds reflecting purposivism: "[R]ent

stabilization was not adopted to provide a means for those with

the ability to pay to avoid having to pay a market rent for prem-

ises in which to practice their profession."7 Perhaps not. But the

legislature used the adverb exclusively, and the court was wrong to

negate its clear meaning.

Lawyers rarely argue that an entire provision should be ig-

nored-but it does happen. For example, in Fortec Constructors

e. United States,8 the quality-control paragraph of a construction

contract with the Army read as follows:

All work . . . shall be subject to inspection and test by the
Government at all reasonable times and at all places prior
to acceptance. Any such inspection and test is for the sole
benefit of the Government and shall not relieve the Con-
tractor of the responsibility of providing quality control
measures to assure that the work strictly complies with the

contract requirements. No inspection or test by the Govern
ment shalt he construed as constituting or implying amptance.

5 458 N.Y.S.2d 913 (App. Div. 1983),aftealalh'""I""'t n M NX.S31 408 (APP-
Div. 1994).

6 N.Y. Rent Stabilization Code § 2520.1l(n) (emple sldd-

7 614 N.Y.S.2d at 409.

8 760 F.2d 1288 (Fed. Cir. 1985).

9 Id. at 1292 (ernphasis in original).
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READING LAW

When the Army demanded that the contractor demolish

construct noncompliant work, the contractor protested t

on-site Army inspector had failed to notify Fortec of the

and that this silence constituted an acceptance of the o

work. The court correctly rejected this argument

To agree with Fortec's contention would render clause
10 meaningless. This court must be guided by the weg

accepted and basic principle that an interpretation that
gives a reasonable meaning to all parts of the contract wi
be preferred to one that leaves portions of the contract

meaningless. Iherefore, Forrec's contention is rejected Gr

being inconsistent with contract clause 10. The Corps qual-
ity assurance inspections did not constitute an acceptance
of the work."'

More frequently, however, this canon prevents not the tota

disregard of a provision, but instead an interpretation that renders

it pointless. Because legal drafters should not include words that
have no etTect, courts avoid a reading that renders some words

altogether redundant." If a provision is susceptible of (1) a mean-

ing that gives it an effect already achieved by another provision, or
that deprives another provision of all independent effect, and (2)

another meaning that leaves both provisions with some indepen-
dent operation, the latter should be preferred.

Put to a choice, however, a court may well prefer ordinary

meaning to an unusual meaning that will avoid surplusage. So

like all other canons, this one must be applied with judgment and

discretion, and with careftd regard to context. It cannot ahvays he

dispo itive hecause (as with most canons) the underlying proposi-

non i no invaria///v true. Sometimes drafters Jo repeat them-

lv and A include words that add nothing of substance, either
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x rUAL cANoNs 177

or style or to engage in the ill-conceived but

be t md-suspenders approach. Doublets and

b . jhecute arul pq|brm-what satisñes

st, resit/ne, anil retnaituler----could a udge

eferr ng to three distinct things? Peace antlejui-

at e not quiet? A clever interpreter could create un-

. le al effects from this stylistic mannerism.

mea le 1, has be6dlen the phrase imlemnify aml

rts of the phrase are historically synony-
courts have purported to End distinct

t some n lords once held, quite property, that the

Tne lsogl idition to and not in deroga-
art of the statutory phrase zn n

ded nothing but emphasis.
ained varying require-f C 1 Procedure cont

the pederal Rules o 1 1 se shown, and for good eaux
lbr caaSG |°r good cause, believe that, after removal of the

n. maere was no reason to d or did not

at endant modifiers, the cause

have to be shown. t case testing the canon s aP
1 United States Supreme Cour

t du lication of meaation agains p ted in a schenw
qhe defendant had at as, and then obta

o omCCCr readingS 00

the mail from another state) new t o

readings.'Ihe state ofhetals W

that the readings were irau o

under 18 U.S.C. § 2314
havful or fraudulent intent t n a

any falsely made, for¼cd, ahe h mad ahehave b o ocd,
knowing the sarne to on h made

counterfeited. they un

counterfeited"; Moskal a hem bel on d

either, since those W ot in pa

The Court re ected this argon
nin.

12 See Garner s Diction"G'' ¡

13 Davies v. powell Dyfld"

14 498 U.S. 103 (1990) (PU
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178 READING LAw

"fidsely made" redundant with "forged" and "counterfeit

would thus "violate[] the established principle that a cour

give effect, ifpossible, to every clause or word ofa statute

We agree with (and one of us wrote) the dissent, wh e

plained Congress's quadrupling of near-synonyms

As the United States concedetl at oral argurnent, alui as
any dictionary will coolinn, "forged" and "counterfeited"

mean the same thing. Since iteration is obviouslv ann jn

the relevant passage, there is no justification G>r extrudin r
an unnatural nealiing out of"thisch made"simply in orde

to avoid iteranon. the entire phrase "thlsely made, 6,rged
altered, or counterfeited" is selt evidently not a listing o/

ditlering and precisely calibrated terms, but a collection of

near synonyms which describes the product of the general
crime of G>rgery.'"

Yet words with no meaning-language with no substantive

effect-should be regarded as the exception rather than the rule.

In one interesting case, the absurdity doctrine (§ 37) might have

tempted a court to disregard a word (male) incorporated by refer-

ence into a statute, but that doctrine could not overcome the con-

stitutional provision that had been incorporated. In People ex re/

threns v. English, an Illinois suffrage statute provided that ant

woman 21 or older could vote for school officers ifshe belonged to

one of the three classes mentioned in Article 7ofthe filinois Con-

stitution. those classes consisted of(1) those who were clectors in
the state on Apnl 1 1848- (2)

ose w 10 were naturalized hethre

anuary 1 1870; and (3) male citizens of the United States over
the age of 21. The f lli snols tlpreme Court reco

bowever that [|

i .

|/. 7
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ations for the office in question, and that provision

grio 9 disregarded.3 The would-be voter's petition for man-
13not

cou denie
an 6 t one comrnentator has suggested that the surplusage

At k undamentally wrong: "Statutes are not ahvays carefuÍly

cano0 egal drafters often include redundant language on pur-

drafte o er any unforeseen gaps or simply for no good reason

PO 11 And legislators are not likely to waste time or energy ar-

at a to remove redundancy when there are more important is-

o address. Thus, the presumptions [underlying this canon]

v do not match political reality."3 We think the olyection
mpt ¬ 1 11o inded for four reasons. First, the surp usage canon is we

nown: Statutes should be carefully drafted, and encouraging
courts to ignore sloppily inserted words results m legislative free-

riding and increasingly slipshod drafting. Nothing should be m-

cluded in a legal instrument "for no good reason at all. Second.

eeneral language-not redundancy-is the accepted method tor

Êovering "unforeseen gaps.""Ihird, if the legislators themselves are

not mindful of ferreting out words and phrases that contribtue

nothing to meaning, they ought to hire eagle-eyed edito o

are. (Many, in fact, do.) Finally, when a dratter bas engage

retrograde practice of stringing out synonyms and
, y Scf GGT1, th

(e.g., transgr, assign, conucv, . untel
easily detectabic that the canon can be appm1"

Alienatc will not be held to mean sotnethin

tralls|Ùry collycy, an aSSi n, CtC·

22 See Garners Dictionin. :/ I

lets, and Synonyu
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READING LAW

27. Harmonious-Reading Canon

The provisions ofa text should be interpreted in a way
thatrenders them compatible, not contradictory.

"[O]nepartisnottobeallowed todefeatanother,ifbyany
reasonableconstructionthetwocanbemadetostandtogether.

ThomasM.Cooley,
A Treatise on the Constitutionallirnitations

Which Rest upon the legislative Power of the
States of the American Union58 (1868).

Theimperative ofharmony among provisions is more categori-
cal than most other canons ofconstruction because it is invariably

true that intelligent drafters do not contradict themselves (in the
absence of duress). Hence there can be no justification for need-
lessly rendering provisions in conflict if they can be interpreted

harmonioush-. But if context and other considerations (including
the application of other canons) make it impossible to apply the

harmonious-reading canon, the principles governing conflicting

provisions (see §§ 28 [general/specific canon] and 29 [irreconcil-

ability canon]) must be applied.

How does this pragmatic canon apply in practice? In State e
Bowsher,¹the Arizona Supreme Court was faced with two statuto-

ry provisions that dealt with the beginning of a probated criminal

sentence. One of them provided that "a period of probation com

mences on the day it is imposed or as designated by the court ;

but another provided that a probationary period must begin "with-

out delay." 'The trial court had sentenced Brad Bowsher to serve

two consecut ive four-year probationary terms. On appeal, Bor

sher argued that the sentence was unlawful because the second

period could not start "without delay" but must start four years

after rhe date of sentencinµ;. 'The Arizona court rightly held to the

contrary. If quithott / dday in the second provision prohibited even

consecutive probationary periods, it would Hatly contrad i c L 0r &

desig itetter/ by the cottr/ in the first provision. lhe reconciliation Was

1 242 l'.3d 1U55 (Ariz. 201u).

2 Ariz. Rev. Stat. § ]3 90UA).

3 Ariz. Ret Stat. § 13 9uHA).
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KEN



CONTEXTUAL CANONS

181

pret the first provision as allowing consecutive sentences

to to interpret the second as requiring the later sentence to com

an ce imrnediately ( without delay ) on expiration of the first. In
t, the court read the two sections of the statute harmoniously

o that one did not nullify the other.

Not every harsh result indicates a contradiction that must be

reconciled" away. Double taxation, for example. In Commissioner

glis Estate,' an income-tax provision of the Internal Revenue

ode treated as "income" of the grantor of a trust "any part of the

acome of a trust [that is] applied to the payment of premiums

upon policies of insurance on the life of the grantor."s Meanwhile,

a gift-tax provision of the Code imposed a tax on "the transfer. ..

ofproperty by gift . . . whether the transfer is in trust or otherwise,

whether the gift is direct or indirect."6 The problem in Beck's Estate

was that a portion of the income of an irrevocable insurance trust

was used to pay annual premiums for the life-insurance policies of

the grantor. While the grantor agreed that he had to pay income

tax on the value of those premiums, he deducted the premium

arnount from his gift-tax return in the year when the trust was

created and funded. The IRS disallowed the gift-tax deduction.

In the consequent litigation, Beck's estate argued that it would be

"unbearably inconsistent . . . to tax the value of that income as a

gift from him [when the trust was established] . . . and thereafter

to tax those payments as his income."-

With Judge Jerome Frank writing for the Second Circuit, the

oaurt decided that both income taxes and gift taxes were due tor

the value of the premiums. The court reasoned that the gitt-tax

and income-tax provisions had originally heen enacted as part

the same act, indicating Congress's intention that t hq ondar.

urther, Judge Frank memorably noted 1hat t here u'o dd han

CCo straightforward ways for legislators to alTiW' a

desired result: "For Congress knows who u'ouM noR ho

129 F.2d 243 (2d Cir. 1942) (per 16 an k J1

26 U.S.C. § 167(a)(3).
Id. § 501(a).

4 U. Commissioner, 43 B.T.A. 147, 148 (1940).
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182 READING LAW

prevent such double taxation. A short sentence would

the trick. The famihar 'easy-to-say-so-if-that-is-what- have

rule of statutory interpretation has full force here. a
Congress is strident."3 e silence

The harmonious-reading canon is just as applicable
tracts as it is to statutes. A Third Circuit case exemplifies th
ciple, though its application of the principle is questionable I
Faltin Motor Transp., Inc. v. Eazor Express, Inc. 9 a lease for the
of a trailer contained arguably contradictory provisions. Section1
contained broad language that "no provision in this contract shall

be construed to increase the legal liability of any party hereto

Section 3.3, meanwhile, stated that the lessee would indernniñ

the lessor "for any loss or damage [to the trailer].. . arising out o
the ... possession of said trailer, or arising from any other cause

After the trailer was destroyed by fire, the lessor, Faltin Moto
sued the lessee, Eazor, to make good on the § 3.5 indernnity. The

court found no inconsistency between the two provisions: § 1

meant, it said (implausibly), that there can be no increase in liabil-

ity beyond what is stated in the contract (including § 3.5). A better

resolution, mentioned by the court but not dispositively,12 wouki

have been to hold that the specific provision (§ 3.5) governed over

the general (§ 1)-which brings us to our next blackletter canon

12 I
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34. Prefatory-Materials Canon

gunble, Purpose clause, or recitalis a
ssibleindicator ofaneaning.

Drafters often set forth certain facts and .

tory material-that is, a passage that precedes

terms, such as a legislative preamble. In forrner times

tomary tormat was several "Whereas" clauses, followed by N

therefore, be it enacted that . . . ," or (in a contract) "Now tl

fore, in consideration of the mutual covenants cont

and other good and valuable consideration the

follows - . . ." More recently, Congress dispenses itl t 1

ases and simply says, L ongress finds the following" savvy trans-

actional law yers will simply put a first heading that says "Back-
ground or Recitals.

Of course, the function of a statute or any other legal instru-

ment is to establish rights and duties, not to set forth facts or to

announce purposes. Tuesday the 5th will remain Tuesdav the 5th
even if a legislated prologue announces it to have been the 4th, and

a congressional expression of purpose has as much real-world ef-

rect as a congressional expression of apology. The same can be said

of statements of facts and purposes in private instruments. the
prologue, in other words, is in reality as well as in name not part
of the congressionally legislated or privately created set of rights

and duties. It is an aside. It is hard to imagine, for example, that

any legislator who disagreed with that aside would vote against a
bill containing all the dispositions that the legislator favored.

Henry Campbell Black wisely observed:

[T]he preamble to a statute does not invariabb recite the

real reason for its enact ment. Its statements of fam .u c
neither infallible nor conclusive.'lhis should operate n a
restraint upon the disposition to attach too great mWu t

the preamble as evidencing the purpose and intend"" "
the lawmakers.

Henry Campbell Black, Harullook on the Cointrutnon an,| Intole

Laws 255 (2d ed. 1911).
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im the s·une could be said of the preEttory materia

ustnunents.
On the other hand, the prologue does set forth the

wrs antl the purposes that the majority of the enacting1

r the parties to a private instrument had in mind, and the

Eght on the meaning of the operative provisions that fo

d this is the view that courts and judges have taken for

. In his Commentaries on the Constitution ofthe United St
\ L aI s. Story wrote that "the preamble of a statute is
justice foseph h 1 a k
to open the mind of the makers, as to t e misc3iefs, which are t

be remedied, and the objects, which are to be accomplished by th

ronsions of the statute. -

Some courts and commentators have said that the prolop

cannot be invoked when the text is clear.' this limitation is reaso

ble if it means that the prologue cannot give words and phrase

f the di3positive text itself a meanmg that they cannot bear. Bu

he Hmitation is unreasonable and crroneous if it means that th

robgue eannot be considered in determmmg which of variou

rmissible meanings the dispositive text bears. If the prologue

ndeed an appropriate guide to meaning, it ought to be consideree

. with all other factors in determining whether the instruin
ar. '|he Eictors undermining its reliability affect its weign

not is relevance. .
federal appellate case demonstrates how genuinely he

,rÓmb can be. A Department of Energy regulation gave

ee allowances based on (among other thmgs
1" m 1 held at i

tal nmober of"wells that produced crude 01

had mo types of wells: injection wells, which force
into 1he .ubs.urfaec to increase pressure within the o

in ens where the enarring part is expressed m elear,
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crv wells, which brought crude oil to t1
and s simply whether injection wells cou te

FC oduced crude oil." The regulation's prologue (the

ent of Basis and Purpose), which preceded its pu c t

n the Federal Register, explicitly said no. End of case. ("[he court

red the property owners contention that the prologue should

not count because it was not published in the Code of Federal

Regulations.) The court correctly said:

It is well settled . . . that the preamble to a regulation ..
should be considered in construing the regulation and de-
termining the rneaning of the regulation.

In the construction of the Constitution of the United
States, statutes and regulations, the federal rule perrnits
and requires consideration of preambles in appropriate cas-
es.

there are, however, two serious limitations on the use of pro-

logues. First, an expression of specific purpose in the prologue
will not limit a more general disposition that the operative teu

contains. There is no inconsistency between the two, since legida

tive remedies often go beyond the specific in that prompted the

statute. Second, an expansive purpose in the preamble eannot add

to the specific dispositions of the operative text. After all, no leøs

lation or private disposition pursues its stated purposes at á//costs

And there is no requirement that the limitations contained in the

enactrnent must be recited in the prologue. Like other mdicano"

of purpose, the prefatory text can suggest only "'hkh

rneanings of the enactment should be preferred.

Consider a statute whose prologue sets 6"1h as its 1 "

lvornote quiet and safety in the park" and "'hose nia

no vehicle may be taken into the park." Son

orse on the park's sidewalks and is arresd

and unsafe, but is the horse a vehicle? poes the o

erence to "quiet and safety" make it so ec h u

devised the exarnple (after 1 iart-sec PP er a

g sts that the horse is properly classifiable a
me

4 -----

667 E2d 77
ns Bros., Inc. v. Department o/'Energ

PP. 1981) (citations omitted).
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READING LAW

to so define the meaning of the vague implementin

the statute would serve its ultimate purpose, even th u
conflict with or strain an ordinary meaning of'vehicle
it would do grievous violence to the word vehide-anc a
clause cannot be used to that end. purp

Ibese limitations on broad expressions ofpurpose do not

only when those expressions are contained in a preface rather t
the body of the text. Expressions of purpose are usually pl

there, but they do not have to be. It is quite possible, for exam

to climinate the zuhereas clauses and include the same mate

after "It is hereby enacted as follows." That should make no d¡

ference. Just as the placement in a prologue does not eliminate th

relevance of this material, placement in the text does not augme

it. For example, a statute might provide that "dogs are to be mm

zled for the purpose of stamping out rabies." Does the fact th

this purpose has been expressed in an adverbial phrase modifä

the operative language make it a necessary condition to the ope

tive l anguage? That is, must rabies be a continual problem in ork

for the muzzle law to continue in effect? No. In the words of se

commentator, dogs "must continue to be muzzled so long as a

statute is in force, even if rabies has been stamped out. the maa

Cessante ratione legis ressat lex ipsa [When the reason of the ‡
ceases, the law itself ceases] is inapplicable to statute law.""

so.'Ihe purpose clause cannot override the operative languar

3 l(obert 5 sunnners, "Statutory laterpretation in the United S

'ng Statuta pl Cr,rnp,,r,a, 3 /u/y 407, 415 (D. Neil MacCornik
tunmers eds., 199

6 W. Nembhard Hibbert, Jurispruttence 95 (1932).
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Campbell v. Goldman

Supreme Court of Florida

June 14, 2007, Decided

No. SC06-611

Reporter
959 So. 2d 223 *; 2007 Fla. LEXIS 1052 **; 32 Fla. L. Weekly S 320

ROSE G. CAMPBELL, Petitioner, vs. CLIVENS 
GOLDMAN, Respondent.

Prior History:  [**1] Application for Review of the 
Decision of the District Court of Appeal - Certified Direct 
Conflict of Decisions. Fourth District - Case No. 4D04-
4920. (Broward County).

Goldman v. Campbell, 920 So. 2d 1264, 2006 Fla. App. 
LEXIS 2822 (Fla. Dist. Ct. App. 4th Dist., 2006)

Case Summary

Procedural Posture

The case was before the state supreme court for review 
of the decision of the Fourth District Court of Appeal 
(Florida), which held that the failure of a settlement 
proposal to cite to § 768.79, Fla. Stat. (2006) was an 
insignificant technical violation of Fla. R. Civ. P. 1.442. 
The Fourth District certified that its decision was in 
direct conflict with the decisions of the Second District 
Court of Appeal and the First District Court of Appeal.

Overview

On appeal, the issue involved the parties' settlement 
proposal and whether it was valid even though it did not 
reference § 768.79, Fla. Stat. Both Fla. R. Civ. P. 1.442 
and § 768.79, Fla. Stat. required an offer to settle to be 

in writing and to include a citation to § 768.79, Fla. Stat. 
As the Fourth District noted, both Fla. R. Civ. P. 1.442 
and § 768.79, Fla. Stat. were in derogation of the 
common law rule that parties were responsible for their 
own attorney's fees, and thus the statute and the rule 
had to be strictly construed. Nonetheless, the Fourth 
District found the omission of reference to the statute to 
be a mere technical violation. The state supreme court 
concluded that the Fourth District erred in failing to 
strictly construe the plain language of the rule and the 
statute. The requirement in § 768.79, Fla. Stat., that an 
offer of settlement had to state that it was based on § 
768.79, Fla. Stat., was mandatory. When read together 
the rule and the statute provided parties with an 
unambiguous method for obtaining attorney fees.

Outcome
The state supreme court quashed the decision of the 
Fourth District and approved the decisions of the First 
and Second Districts.

LexisNexis® Headnotes

Civil Procedure > Settlements > Offers of 
Judgment > Making of Offers

HN1[ ]  Offers of Judgment, Making of Offers

See § 768.79(6)(b), Fla. Stat. (2003).
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Civil Procedure > Settlements > Offers of 
Judgment > General Overview

HN2[ ]  Settlements, Offers of Judgment

See § 768.79(2), Fla. Stat. (2003).

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > Appeals > Standards of 
Review > Questions of Fact & Law

HN3[ ]  Standards of Review, De Novo Review

When the question before the Supreme Court of Florida 
is one of law, it is subject to a de novo standard of 
review.

Civil Procedure > Settlements > Offers of 
Judgment > General Overview

HN4[ ]  Settlements, Offers of Judgment

See Fla. R. Civ. P. 1.442(a).

Civil Procedure > Settlements > Offers of 
Judgment > General Overview

HN5[ ]  Settlements, Offers of Judgment

See Fla. R. Civ. P. 1.442(c)(1).

Civil Procedure > Settlements > Offers of 
Judgment > General Overview

HN6[ ]  Settlements, Offers of Judgment

See § 768.79, Fla. Stat. (2006).

Civil Procedure > Settlements > Offers of 
Judgment > General Overview

HN7[ ]  Settlements, Offers of Judgment

Both Fla. R. Civ. P. 1.442 and § 768.79, Fla. Stat. 
(2006) require an offer to settle to be in writing and to 
include a citation to the statute, i.e., the applicable 
Florida law.

Civil Procedure > Settlements > Offers of 
Judgment > General Overview

Governments > Courts > Common Law

Governments > Legislation > Enactment

Governments > Legislation > Interpretation

HN8[ ]  Settlements, Offers of Judgment

Section 768.79, Fla. Stat. (2006) was implemented by 
Fla. R. Civ. P. 1.442. The language of the statute and 
rule must be strictly construed because the offer of 
judgment statute and rule are in derogation of the 
common law rule that each party pay its own fees. 
Under the plain language of Fla. R. Civ. P. 1.442(c)(3), 
an offer from multiple plaintiffs must apportion the offer 
among the plaintiffs.

Counsel: Richard A. Sherman, Sr., P.A., Fort 
Lauderdale, Florida, Samuel Tyler Hill of Hill and 
Lemongello, P.A., Fort Lauderdale, Florida, and Charles 
W. Hall and Mark D. Tinker of Fowler, White, Boggs, 
and Banker, P.A., St. Petersburg, Florida, for Petitioner.

Arnold R. Ginsberg of Ginsberg and Schwartz, Miami, 
Florida, and Nicole Sophia Freedlander of Nelson and 
Freedlander, Miami, Florida, for Respondent.

Judges: QUINCE, J. LEWIS, C.J., and WELLS and 
CANTERO, JJ., concur. PARIENTE, J., specially 
concurs with an opinion, in which ANSTEAD, J., 
concurs. BELL, J., concurs in result only with an 
opinion. 

Opinion by: QUINCE

959 So. 2d 223, *223; 2007 Fla. LEXIS 1052, **1959 So. 2d 223, *223; 2007 Fla. LEXIS 1052, **1
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Opinion

 [*224]  QUINCE, J.

This case is before the Court for review of the decision 
of the Fourth District Court of Appeal in Goldman v. 
Campbell, 920 So. 2d 1264 (Fla. 4th DCA 2006). The 
district court certified that its decision is in direct conflict 
with the decisions of the Second District Court of Appeal 
in McMullen Oil Co. v. ISS International Service System, 
Inc., 698 So. 2d 372 (Fla. 2d DCA 1997), and the First 
District Court of Appeal in Pippin v. Latosynski, 622 So. 
2d 566 (Fla. 1st DCA 1993).  [**2] We have jurisdiction. 
See art. V, § 3(b)(4), Fla. Const. For the following 
reasons, we quash the decision of the Fourth District 
and approve McMullen Oil Co. and Pippin.

FACTS AND PROCEDURAL HISTORY

In a civil action between Clivens Goldman as plaintiff 
and Rose G. Campbell as defendant, a notice of filing of 
plaintiff's proposal for settlement for $ 10,000 was 
served on the defendant on August 13, 1999, and again 
on November 17, 2003. The proposal was never 
accepted, nor was it filed with the trial court. More 
notably, the proposal made reference to Florida Rule of 
Civil Procedure 1.442 but did not cite the applicable 
statute, section 768.79, Florida Statutes (2003). On May 
27, 2004, the jury returned a verdict in favor of plaintiff in 
the amount of $ 18,900, and the trial court entered a 
final judgment for that amount. This judgment met the 
statutory requirement that the recovery must be at least 
twenty-five percent greater than the settlement offer in 
order for the plaintiff to be entitled to attorney's fees and 
costs. See Goldman v. Campbell, 920 So. 2d 1264 (Fla. 
4th DCA 2006).

Goldman filed a motion for attorney fees and costs after 
recovering the net verdict and judgment, and the 
 [**3] trial court denied the motion. On appeal, the 
Fourth District noted, "An offer of settlement must 
comply with both rule 1.442 and section 768.79." 
Goldman, 920 So. 2d at 1265. 1  [*225]  The district 

1 The district court noted that rule 1.442(c)(1) states: "A 
proposal [for settlement] shall be in writing and shall identify 
the applicable Florida law under which it is being made." 
Goldman, 920 So. 2d at 1265 (quoting rule 1.442(c)). 
Additionally, the district court also noted that section 
768.79(6)(b) reads:

court indicated, citing to Willis Shaw Express, Inc. v. 
Hilyer Sod, Inc., 849 So. 2d 276, 278 (Fla. 2003), that 
both rule 1.442 and section 768.79 are in derogation of 
the common law rule that parties are responsible for 
their own attorney's fees. Finally, the district court said 
the statute and the rule must be strictly construed 
pursuant to Sarkis v. Allstate Insurance Co., 863 So. 2d 
210, 218 (Fla. 2003); Major League Baseball v. Morsani, 
790 So. 2d 1071, 1078-79 (Fla. 2001), and TGI Friday's, 
Inc. v. Dvorak, 663 So. 2d 606, 615 (Fla. 1995). The 
district court noted, "Following this principle of strict 
construction, we have found settlement proposals 
invalid when they did not comply with the statutory and 
rule requirements." Goldman, 920 So. 2d at 1265 (citing 
Grip Dev., Inc. v. Coldwell Banker Residential Real 
Estate, Inc., 788 So. 2d 262, 265 (Fla. 4th DCA 2000)). 
The district court also noted that other district courts 
have "similarly struck proposals." Goldman, 920 So. 2d 
at 1266 (citing  [**4] Connell v. Floyd, 866 So. 2d 90, 92 
(Fla. 1st DCA 2004); McMullen Oil Co. v. ISS Int'l Serv. 
Sys., Inc., 698 So. 2d 372, 373 (Fla. 2d DCA 1997); 
Pippin v. Latosynski, 622 So. 2d 566, 569 (Fla. 1st DCA 
1993)).

Despite its acknowledgment of the requirements of the 
applicable rule and statute, the Fourth District adopted 
the Fifth District's view of these requirements as 
espoused in Spruce Creek Development Co. of Ocala, 

HN1[ ] If a plaintiff serves an offer which is not 
accepted by the defendant, and if the judgment obtained 
by the plaintiff is at least 25 percent more than the 
amount of the offer, the plaintiff shall be awarded 
reasonable costs, including investigative expenses, and 
attorney's fees, calculated in accordance with the 
guidelines promulgated by the Supreme Court, incurred 
from the date the offer was served.

Id. (quoting § 768.79(6)(b)). Specifically, the district court 
noted:

Subsection (2) lists the requirements of a valid settlement 
offer:

HN2[ ] (a) Be in writing and state that it is being made 
pursuant to this section.

(b) Name the party making it and the party to whom it is 
being made. 

(c)  [**5] State with particularity the amount offered to 
settle a claim for punitive damages, if any. (d) State its 
total amount.

Id. (quoting § 768.79(2)).

959 So. 2d 223, *223; 2007 Fla. LEXIS 1052, **1959 So. 2d 223, *223; 2007 Fla. LEXIS 1052, **1

STRIC
KEN

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JCS-BVP0-0039-41XV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JCS-BVP0-0039-41XV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RJN-45C0-0039-42J6-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RJN-45C0-0039-42J6-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-81S0-003F-30T2-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-81S0-003F-30T2-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-NB51-6YGC-3555-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RJN-45C0-0039-42J6-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-81S0-003F-30T2-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-MT31-6SKW-D0W8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JCS-BVP0-0039-41XV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JCS-BVP0-0039-41XV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-MT31-6SKW-D0W8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JCS-BVP0-0039-41XV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JCS-BVP0-0039-41XV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-MT31-6SKW-D0W8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-MT31-6SKW-D0W8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:484F-TCD0-0039-403P-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:484F-TCD0-0039-403P-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-MT31-6SKW-D0W8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:49NR-0BD0-0039-42W8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:49NR-0BD0-0039-42W8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43GR-SW40-0039-438X-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43GR-SW40-0039-438X-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-1BR0-003F-308P-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-1BR0-003F-308P-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JCS-BVP0-0039-41XV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JCS-BVP0-0039-41XV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JCS-BVP0-0039-41XV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BDM-2W30-0039-42H3-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BDM-2W30-0039-42H3-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RJN-45C0-0039-42J6-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RJN-45C0-0039-42J6-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-81S0-003F-30T2-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-81S0-003F-30T2-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3XGG-PKC0-0039-4290-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4NYV-3BT0-TXFS-939J-00000-00&context=&link=clscc1
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-MT31-6SKW-D0W8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-MT31-6SKW-D0W8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4NYV-3BT0-TXFS-939J-00000-00&context=&link=clscc2
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-MT31-6SKW-D0W8-00000-00&context=


Page 4 of 6

Jacqueline Bertelsen

Inc. v. Drew, 746 So. 2d 1109 (Fla. 5th DCA 1999). In 
Spruce Creek, the Fifth District found the failure of the 
settlement proposal to cite to the rule "an insignificant 
technical violation of the rule." Id. at 1116. The Fourth 
District, however, certified conflict with Pippin v. 
Latosynski, 622 So. 2d 566 (Fla. 1st DCA 1993), and 
McMullen Oil Co. v. ISS International Service System, 
Inc., 698 So. 2d 372 (Fla. 2d DCA 1997), both of which 
held under similar circumstances that the failure to cite 
to the applicable statute was error.

DISCUSSION

Campbell maintains this Court should follow Lamb v. 
Matetzschk, 906 So. 2d 1037 (Fla. 2005), and Willis 
Shaw Express, Inc. v. Hilyer Sod, Inc., 849 So. 2d 276 
(Fla. 2003), which reaffirmed the "bright line rule" 
regarding strict construction of the offer of judgment 
statute and rule. Thus, Campbell  [**6] contends this 
Court should reverse the decision of the district court. 
Conversely, Goldman argues strict construction should 
be applied whenever substantive, not procedural 
matters are implicated and thus the decision should be 
approved. HN3[ ] The question before this Court is 
one of law subject to the de novo standard of review. 
See S. Baptist Hosp. of Fla. v. Welker, 908 So. 2d 317 
(Fla. 2005). The issue here involves the settlement 
 [*226]  proposal and whether it was valid even though it 
did not reference section 768.79.

The settlement proposal in this case referenced Florida 
Rule of Civil Procedure 1.442, entitled "Proposals for 
Settlement." Specifically, rule 1.442(a) reads in pertinent 
part as follows:

HN4[ ] This rule applies to all proposals for 
settlement authorized by Florida law, regardless of 
the terms used to refer to such offers, demands, or 
proposals, and supersedes all other provisions of 
the rules and statutes that may be inconsistent with 
this rule.

Rule 1.442(c), entitled "Form and Content of Proposal 
for Settlement," provides in pertinent part:HN5[ ]  "(1) 
A proposal shall be in writing and shall identify the 
applicable Florida law under which it is being made." 
(Emphasis added.) In addition  [**7] to rule 1.442, offers 
to settle are addressed by statute in section 768.79, 
Florida Statutes (2006). Section 768.79 is entitled "Offer 
of judgment and demand for judgment" and reads in 
relevant part as follows:

HN6[ ] (1) In any civil action for damages filed in 
the courts of this state, . . . [i]f a plaintiff filed a 
demand for judgment which is not accepted by the 
defendant within 30 days and the plaintiff recovers 
a judgment in an amount at least 25 percent greater 
than the offer, she or he shall be entitled to recover 
reasonable costs and attorney's fees incurred from 
the date of the filing of the demand. . . .
(2) . . . An offer must:

(a) Be in writing and state that it is being made 
pursuant to this section.

(Emphasis added.) Thus, HN7[ ] both rule 1.442 and 
section 768.79 require an offer to settle to be in writing 
and to include a citation to the statute, i.e., the 
applicable Florida law.

As the Fourth District noted, both rule 1.442 and section 
768.79 are in derogation of the common law rule that 
parties are responsible for their own attorney's fees, and 
thus the statute and rule must be strictly construed. See 
Willis Shaw Express, Inc. v. Hilyer Sod, Inc., 849 So. 2d 
276, 278 (Fla. 2003). Nonetheless,  [**8] the Fourth 
District adopted the reasoning in Spruce Creek and 
found the omission of reference to the statute to be a 
mere technical violation. The district court erred in so 
holding.

Recently in Willis Shaw Express, Inc. v. Hilyer Sod, Inc., 
849 So. 2d 276 (Fla. 2003), this Court addressed rule 
1.442 and section 768.79 in the context of whether an 
offer of settlement to multiple parties must apportion the 
amounts applicable to each. In answering the question 
presented, we examined HN8[ ] section 768.79 in its 
entirety and noted that this section was implemented by 
rule 1.442. We further noted that the rule was amended 
in 1996 to require greater detail in settlement proposals. 
See In re Amendments to Fla. Rules of Civil Procedure, 
682 So. 2d 105, 107 (Fla. 1996) (effective Jan. 1, 1997). 
We specifically found the language of the statute and 
rule must be strictly construed because the offer of 
judgment statute and rule are in derogation of the 
common law rule that each party pay its own fees. Willis 
Shaw, 849 So. 2d at 278. We held: "[U]nder the plain 
language of rule 1.442(c)(3), an offer from multiple 
plaintiffs must apportion the offer among the plaintiffs." 
Willis Shaw, 849 So. 2d at 279;  [**9] see also Lamb v. 
Matetzschk, 906 So. 2d 1037 (Fla. 2005) (reaffirming a 
strict construction of rule 1.442).

We find that the holding in Willis Shaw and Lamb 
regarding strict construction of the language in the offer 
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of judgment statute and rule at issue in those cases is 
equally as applicable to the language from rule 1.442 
and section 768.79  [*227]  concerning the requirements 
of citing authority. Contrary to Goldman's assertions, 
strict construction is applicable to both the substantive 
and procedural portions of the rule and statute. When 
read together the rule and statute provide parties with 
an unambiguous method for obtaining attorney fees. 
Section 768.79 provides a sanction against a party who 
unreasonably rejects a settlement offer. See Willis 
Shaw, 849 So. 2d at 278. The plain language of the 
statute provides that an offer must state it is being made 
pursuant to this section. This is a mandatory 
requirement for this penal, fee-shifting provision. 
Because the overall subject is in derogation of the 
common law, all portions must be strictly construed. The 
district court erred in failing to strictly construe the plain 
language of the rule and statute.

CONCLUSION

Based on the plain language  [**10] of section 768.79, 
an offer of settlement must state the statute on which it 
is based. Thus, we quash the decision of the Fourth 
District and approve McMullen Oil and Pippin to the 
extent that they are consistent with our decision.

It is so ordered.

LEWIS, C.J., and WELLS and CANTERO, JJ., concur.

PARIENTE, J., specially concurs with an opinion, in 
which ANSTEAD, J., concurs.

BELL, J., concurs in result only with an opinion.

Concur by: PARIENTE

Concur

PARIENTE, J., specially concurring

I reluctantly agree with the majority that the plain 
language of section 768.79, Florida Statutes (2006), and 
Florida Rule of Civil Procedure 1.442(c) requires that an 
offer of settlement cite the Florida law on which it is 
based. Thus, a party submitting a proposal for 
settlement under the statute and rule is on clear notice 
that reference must be made to section 768.79.

My reluctance is a result of the inescapable logic of the 
Fourth District's opinion. See Goldman v. Campbell, 920 
So. 2d 1264 (Fla. 4th DCA 2006). There is now only one 
statute governing offers of judgments implemented by 
rule 1.442. See Sarkis v. Allstate Ins. Co., 863 So. 2d 
210, 219 n.6 (Fla. 2003). Thus, the requirement that the 
offer reference the statute  [**11] on which it is based no 
longer has any true meaning, especially in a case such 
as this one, where although the plaintiff omitted the 
reference to the statute, the plaintiff specified that the 
offer of judgment was made pursuant to rule 1.442. 
Certainly, there was no lack of clarity, uncertainty, or 
confusion in this offer. Nor can it be said that failing to 
allow attorney's fees when there is such a "technical 
violation" vindicates the primary goal of the statute and 
rule, which is to "encourage settlements in order to 
eliminate trials if possible." Unicare Health Facilities, Inc. 
v. Mort, 553 So. 2d 159, 161 (Fla. 1989).

Over the years I have expressed concern about whether 
either the rule or the statute is fulfilling its intended 
purpose of encouraging settlement or at times is having 
the opposite effect of increasing litigation. See, e.g., 
Lamb v. Matetzschk, 906 So. 2d 1037, 1042-43 (Fla. 
2005) (Pariente, C.J., specially concurring). Because 
parties will now be on notice that all "t's" must be 
crossed and "i's" dotted, there should be no further 
litigation on this particular issue. And because the plain 
language of the statute and the rule requires the 
reference, the majority's  [**12] resolution in this case is 
satisfactory. But if the past history of litigation on offers 
of judgment is any indication, this will not be the last 
 [*228]  time the Court must clarify the requirements of 
the rule and statute.

ANSTEAD, J., concurs.

BELL, J., concurring in result only.

I agree with the determination to quash the Fourth 
District's opinion in Goldman v. Campbell, 920 So. 2d 
1264 (Fla. 4th DCA 2006). I also agree that the plain 
language of section 768.79, Florida Statutes (1999), and 
Florida Rule of Civil Procedure 1.442 require an offer of 
settlement to reference the statute upon which the offer 
is based. However, because the statute and the rule are 
clear and unambiguous, I do not believe it is appropriate 
to invoke the questionable derogation canon. See 
Goldman, 920 So. 2d at 1273 (Farmer, J., concurring 
specially) ("There is no longer much reason to be 
suspicious of any legislative change in the common law 
because there is not much of it left unaffected by 
statutes."); see also Jefferson B. Fordham & J. Russell 
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Leach, Interpretation of Statutes in Derogation of the 
Common Law, 3 Vand. L. Rev. 438 (1950) (examining 
the questionable reasons for employing the derogation 
canon).

Section 768.79  [**13] is very clear and unambiguous in 
expressing the requirements of a settlement offer. The 
applicable portion of section 768.79 provides that a 
settlement offer must "[b]e in writing and state that it is 
being made pursuant to this section." § 768.79(2)(a), 
Fla. Stat. (1999) (emphasis added). Thus, the statute 
unambiguously explains that a settlement offer must 
state the statute upon which the offer is based. Because 
"the language of the statute is clear and unambiguous 
and coveys a clear and definite meaning, there is no 
occasion for resorting to the rules of statutory 
interpretation and construction." A.R. Douglass, Inc. v. 
McRainey, 102 Fla. 1141, 137 So. 157, 159 (Fla. 1931). 
Therefore, the majority's use of the derogation canon is 
unnecessary and inappropriate.

Similarly, rule 1.442 is clear and unambiguous, thereby 
making the use of the derogation canon, or any other 
standard of interpretation, unnecessary and 
inappropriate. Rule 1.442(c)(1) unambiguously states 
that a settlement "proposal shall be in writing and shall 
identify the applicable Florida law under which it is being 
made." (Emphasis added.) No confusion exists 
regarding the plain meaning of the rule's language. 
Moreover, if this court  [**14] rule was ambiguous, the 
standard of construction stated in rule 1.010 would 
apply, not the derogation canon. See Fla. R. Civ. P. 
1.010 ("These rules [of civil procedure] shall be 
construed to secure the just, speedy, and inexpensive 
determination of every action."). As Judge Farmer noted 
below, "the derogation canon--created for statutory 
changes in substantive common law--has no logical 
purpose or use in the interpretation of mere rules of 
procedure." Goldman, 920 So. 2d at 1270 (Farmer, J., 
concurring specially).

Accordingly, because the language of section 768.79 
and rule 1.442 is clear and does not require 
construction, I concur in result only.

End of Document
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England v. Seminole Walls & Ceilings Corp.

Court of Appeal of Florida, Fifth District

April 11, 2003, Opinion Filed 

CASE NO. 5D01-3844 

Reporter
842 So. 2d 261 *; 2003 Fla. App. LEXIS 4883 **; 28 Fla. L. Weekly D 919

GERALD D. ENGLAND, Appellant, v. SEMINOLE 
WALLS & CEILINGS CORP., Appellee.

Subsequent History:  [**1]  Released for Publication 
April 30, 2003.  

Prior History: Appeal from the Circuit Court for Orange 
County, Jeffords D. Miller, Judge.  

Disposition: REVERSED and REMANDED.  

Case Summary

Procedural Posture
Appellant alleged tortfeasor sought review of the Circuit 
Court for Orange County (Florida), which granted 
summary judgment in favor of appellee corporation. The 
corporation, the alleged tortfeasor's former employer, 
had filed a three-count complaint for fraud, conversion, 
and civil theft, in which it claimed that the alleged 
tortfeasor, as comptroller of the corporation, embezzled 
funds for his personal use.

Overview
The alleged tortfeasor filed an answer and affirmative 
defenses to the corporation's motion for summary 
judgment, in which he claimed that all of the activities 
performed by him were done under the supervision and 
control of the president and de facto chief operating 
officer with their knowledge and consent. The alleged 
tortfeasor also claimed the complaint had been filed 
against him in retaliation, and to discredit him as a 
material witness in a criminal case involving the 
corporate officers. The corporation had argued the 
alleged tortfeasor had asserted his Fifth Amendment 
privilege in answering interrogatories and at his 
deposition, and that he would be unable to set forth any 
facts to dispute the corporation's claims. The alleged 
tortfeasor had filed an affidavit in opposition to the 
motion. The trial court excluded the alleged tortfeasor's 
affidavit because it was untimely. The appellate court 
held it was timely as it was faxed prior to the deadline 
and should have been considered at the summary 
judgment hearing. The alleged tortfeasor's invocation of 
his Fifth Amendment privilege a year prior to the 
summary judgment proceeding should not have affected 
its outcome.

Outcome
The judgment of the trial court was reversed and the 
matter was remanded.
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Civil Procedure > ... > Summary 
Judgment > Supporting Materials > General 
Overview

Civil Procedure > ... > Summary 
Judgment > Motions for Summary 
Judgment > Timing of Motions & Responses

HN1[ ]  Summary Judgment, Supporting Materials

See Fla. R. Civ. P. 1.510(c).

Civil Procedure > ... > Service of 
Process > Methods of Service > General Overview

HN2[ ]  Service of Process, Methods of Service

See Fla. R. Civ. P. 1.080(b).

Civil Procedure > ... > Summary 
Judgment > Supporting Materials > General 
Overview

Civil Procedure > ... > Service of 
Process > Methods of Service > General Overview

Civil Procedure > Judgments > Summary 
Judgment > General Overview

HN3[ ]  Summary Judgment, Supporting Materials

Fla. R. Civ. P. 1.510(c) does not set forth the exclusive 
methods of service or delivery for summary judgment 
proceedings and falls under the umbrella of Fla. R. Civ. 
P. 1.010, which provides that the Florida Rules of Civil 
Procedure, i.e., including Fla. R. Civ. P. 1.080(b), apply 
to all actions of a civil nature and all speciality statutory 
proceedings in the circuit court and count courts except 
those to which the Florida Probate Rules, the Florida 
Family Law Rules of Procedure, or the Small Claims 
Rules apply. Summary judgment proceedings are not 
excepted out.

Civil Procedure > ... > Summary 
Judgment > Hearings > General Overview

Civil Procedure > ... > Service of 

Process > Methods of Service > General Overview

HN4[ ]  Summary Judgment, Hearings

Fla. R. Civ. P. 1.010 states that the rules be interpreted 
to secure the just, speedy, and inexpensive 
determination of every action. Faxes are a 
comparatively recent innovation in communication, but 
they have become a common and well-accepted way 
people do business and communicate today. They are 
clearly a speedier and less expensive way of 
communication, than, for example, hand-delivery. 
Reference to "delivery" in Fla. R. Civ. P. 1.510(c) 
includes and incorporates delivery by fax in Fla. R. Civ. 
P. 1.080(c).

Counsel: Eric A. Lanigan, Winter Park, for Appellant.

Mark C. Filburn and Shawn J. O'Brien of Shepard, 
Filburn and Goodblatt, P.A., Orlando, for Appellee.  

Judges: SHARP, W., J. THOMPSON, CJ., and 
ORFINGER, J., concur.  

Opinion by: SHARP

Opinion

 [*262]  SHARP, W., J.

England (the defendant below) appeals from a final 
summary judgment granted against him which awarded 
Seminole Walls & Ceilings Corporation (Seminole 
Walls) the sum of $ 843,948.27, plus interest. We 
reverse because we think the record established 
material issues of fact which should not have been 
resolved on the basis of a summary judgment. Davis v. 
Lyall & Lyall Veterinarians, 506 So. 2d 1072 (Fla. 5th 
DCA 1987); Green Valley School, Inc. v. Cowles Florida 
Broadcasting, Inc., 327 So. 2d 810 (Fla. 3d DCA 1976).

Seminole Walls filed a three-count complaint for fraud, 
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conversion and civil theft against England, in which it 
alleged that England, as comptroller of Seminole Walls 
from 1997 through 2000, embezzled funds from [**2]  
the company for his personal use. England filed an 
answer and affirmative defenses, in which he claimed all 
the activities performed by him as comptroller during his 
employment with the company were done under the 
supervision and control of Robert Fox, the president, 
and Robert Fox Sr., the de facto chief operating officer, 
and with their knowledge and consent. England also 
claimed the complaint had been filed against him in 
retaliation, and to discredit him as a material witness in 
a criminal case filed against the Foxes in Orange 
County Circuit Court, in which the state asserted 
charges of criminal racketeering, fraud and conspiracy. 
See State v. Fox, Case No. CR 99-193CFA&B. 
Seminole Walls denied these allegations.

Seminole Walls filed a motion for summary judgment on 
August 6, 2001. It argued in its motion that England had 
asserted his Fifth Amendment privilege in answering 
interrogatories and at his deposition, and that he would 
be unable to set forth any facts to dispute Seminole 
Walls' claims. At this deposition, which is in the  [*263]  
record, England's attorney stated the Fifth Amendment 
privilege was being asserted because Seminole Walls 
had initiated a criminal inquiry [**3]  against England 
arising out of the same facts and circumstances set 
forth in its complaint.

Seminole Walls also filed an affidavit by Fox Sr., in 
support of the summary judgment motion. In his 
affidavit, Fox Sr. alleged, in essence, the material 
allegations of England's embezzlement and forgery as 
set forth in the complaint and attested he was "the 
person with knowledge" of the statements contained 
therein.

England then filed an affidavit in opposition to the 
summary judgment motion, restating the essence of his 
defenses: that Fox Sr. had been in complete control of 
the company operations, that he knew about all of the 
questioned transactions and had orchestrated them as a 
general scheme to defraud various government entities 
of taxes due them. In summary, he alleged Fox Sr. paid 
employees in ways that did not show as salary so as not 
to trigger tax obligations by the company but which 
would result in income tax deductions for the 
corporation. He further alleged that these activities 
culminated in a criminal prosecution of Fox Sr., and that 
he has since entered a plea of no contest to the felony 
charges of racketeering, conspiracy to commit 
racketeering, etc. The record further reveals [**4]  that 

Fox, in fact, filed a petition to enter a plea of no contest 
to racketeering, conspiracy to commit racketeering, four 
counts of workers compensation fraud and organized 
fraud, on November 15, 2000.

At the summary judgment hearing, Seminole Walls 
persuaded the trial judge to exclude England's affidavit 
because it was untimely. Although it is not clear under 
the applicable Florida Rules of Civil Procedure, we think 
the better view is that it was timely and should have 
been considered at the summary judgment hearing held 
October 29, 2001.

The record established that England's counsel faxed the 
affidavit to Seminole Wall's counsel on October 24, 
2001, and counsel acknowledged receiving it. On the 
same day, counsel for England mailed the original 
affidavit to the court and a copy to Seminole Wall's 
counsel. Because the original affidavit was not in the 
court file at the time of the summary judgment hearing, 
both attorneys went to the Clerk's Office to try to locate 
it. The Clerk was unable to verify at that time it had been 
received because it can take a day or two from actual 
receipt of an affidavit until the computer input and 
placement in the file occurs. Later, counsel for 
England [**5]  confirmed it had been received by mail in 
the Clerk's Office on October 29, 2001.

Florida Rule of Civil Procedure 1.510(c), entitled 
"Summary Judgment," provides:

HN1[ ] The adverse party may serve opposing 
affidavits by mailing the affidavits at least 5 days prior to 
the day of the hearing, or by delivering the affidavits to 
the movant's attorney no later than 5:00 p.m., two 
business days prior to the hearing.

Seminole Walls argues that since the affidavit was not 
mailed five days prior to the summary judgment hearing, 
nor was it hand-delivered two days before the hearing, it 
was untimely.

England relies on rule 1.080(b). That rule sets forth five 
methods by which "delivery" can be accomplished. The 
fifth method listed is:

HN2[ ] Delivery of a copy within this rule shall be 
complete upon:

* * *

(5) transmitting it by facsimile to the attorney's or party's 
office with a cover sheet containing the sender's name, 
 [*264]  firm, address, telephone number, and facsimile 
number, and the number of pages transmitted. When 

842 So. 2d 261, *262; 2003 Fla. App. LEXIS 4883, **1
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service is made by facsimile, a copy shall also be 
served by any other method permitted by this rule. 
Facsimile service occurs when transmission is 
complete….

England argues [**6]  that pursuant to this rule, the 
affidavit was delivered to Seminole Walls on October 
24, the day it was sent, and thus was timely.

Were we to accept Seminole Wall's argument, we would 
be foreclosing the possibility of using facsimile to 
accomplish service of a pleading or affidavit in the 
context of summary judgment proceedings, although 
rule 1.080(b) permits facsimile service and delivery in all 
other contexts. We think the better view is that HN3[ ] 
rule 1.510(c) does not set forth the exclusive methods of 
service or delivery for summary judgment proceedings 
and that it falls under the umbrella of rule 1.010, which 
provides that these rules (i.e., including rule 1.080(b)) 
"apply to all actions of a civil nature and all speciality 
statutory proceedings in the circuit court and count 
courts except those to which the Florida Probate Rules, 
the Florida Family Law Rules of Procedure, or the Small 
Claims Rules apply." Summary judgment proceedings 
are not excepted out.

We also think that this interpretation of the rules furthers 
the general policy of rule 1.010 which HN4[ ] states 
that the rules be interpreted "to secure the just, speedy, 
and inexpensive determination of every action. " Faxes 
are [**7]  a comparatively recent innovation in 
communication, but they have become a common and 
well-accepted way people do business and 
communicate today. They are clearly a speedier and 
less expensive way of communication, than, for 
example, hand-delivery. In our view, reference to 
"delivery" in rule 1.510(c) includes and incorporates 
delivery by fax in rule 1.080(c). Thus England's affidavit 
was timely under the Summary Judgment Rule since its 
delivery was accomplished more than two days before 
the summary judgment hearing.

We conclude that England's affidavit should have been 
considered at the summary judgment hearing and as 
such it clearly creates issues of material fact which 
should not have been resolved on a summary judgment 
basis. England also argues here that, in any event, Fox 
Sr.'s affidavit should not have been considered by the 
trial court because it did not state explicitly that Fox Sr. 
had personal knowledge and thus it was insufficient to 
provide a basis for summary judgment in Seminole 
Wall's favor. We disagree. Although inartfully drafted, 
Fox Sr. stated he had knowledge about the 

transactions, facts and circumstances discussed in the 
"Affidavit," and the allegations concerned [**8]  the 
business operations over which he was the primary 
officer and supervisor.

Finally, Seminole Walls argues England's affidavit 
should be disregarded because a party cannot file an 
affidavit in opposition to a motion for summary judgment 
in an attempt to create a disputed issue of material fact, 
while at the same time seeking cover under the Fifth 
Amendment, citing Jones v. Stoutenburgh, 91 So. 2d 
299 (Fla. 1975). In Jones, a party filed a counteraffidavit 
in a summary judgment proceeding and during a 
subsequent deposition, asserted his Fifth Amendment 
privilege. In this case, England asserted his Fifth 
Amendment privilege one year before the summary 
judgment because Seminole Walls had filed a criminal 
complaint against him. Under these circumstances, 
England's invocation of his Fifth Amendment privilege a 
year prior to the summary judgment proceeding should 
not affect its outcome.

 [*265]  All that Seminole Walls can offer here is the 
testimony of its controlling officer Fox Sr. as to the 
nature of the transactions engaged in by England, and 
all that England can offer is his own testimony as to 
whether Fox knew about them and directed them. It is 
clearly a matter of [**9]  disputed facts and credibility of 
witnesses, best left for a trial resolution. Holl v. Talcott, 
191 So. 2d 40 (Fla. 1965); Manning v. Clark, 71 So. 2d 
508 (Fla. 1954).

REVERSED and REMANDED.

THOMPSON, CJ., and ORFINGER, J., concur.  

End of Document

842 So. 2d 261, *264; 2003 Fla. App. LEXIS 4883, **5
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Smith v. R.J. Reynolds Tobacco Co.

Court of Appeal of Florida, Second District

December 14, 2012, Opinion Filed

Case No. 2D11-2562

Reporter
103 So. 3d 955 *; 2012 Fla. App. LEXIS 21520 **; 37 Fla. L. Weekly D 2844

WESLEY SMITH, JR., as Personal Representative of 
the Estate of Della Mae Butler, Deceased, Appellant, v. 
R.J. REYNOLDS TOBACCO CO.; PHILIP MORRIS 
U.S.A., INC.; LORILLARD TOBACCO CO.; 
LORILLARD, INC.; LIGGETT GROUP, LLC (f/k/a 
LIGGETT GROUP, INC.; f/k/a LIGGETT & MYERS 
TOBACCO CO.; and VECTOR GROUP LTD. (f/k/a 
BROOKE GROUP, LTD., Appellees.

Subsequent History: Released for Publication January 
4, 2013.

Review denied by R.J. Reynolds Tobacco Co. v. Smith, 
135 So. 3d 289, 2014 Fla. LEXIS 572 (Fla., Feb. 5, 
2014)

Prior History:  [**1] Appeal from the Circuit Court for 
Lee County; Michael T. McHugh, Judge.

Engle v. Liggett Group, Inc., 945 So. 2d 1246, 2006 Fla. 
LEXIS 2952 (Fla., Dec. 21, 2006)

Case Summary

Procedural Posture
During pendency of a personal injury action against 
defendants, several tobacco companies and industry 
groups, plaintiff cigarette smoker died. The personal 
representative of plaintiff's estate filed a motion for 
substitution of parties and for amendment of the 
complaint to state a wrongful death claim. The Circuit 
Court for Lee County, Florida, denied the motion and 

dismissed the case. The personal representative 
appealed.

Overview

Plaintiff was pursuing an individual claim for personal 
injury caused by smoking-related illness. Upon her 
death, the circuit court erred by denying a motion to 
substitute a personal representative for the deceased 
plaintiff and to amend the complaint to state a wrongful 
death claim. The circuit court overlooked both the 
remedial nature of the Wrongful Death Act and the 
liberal spirit underlying the rules of civil procedure. 
Under the Wrongful Death Act, a personal injury action 
pending at the time of death was abated according to § 
768.20, Fla. Stat. (2008). Applying a liberal construction 
to the word abate, the Court of Appeal of Florida 
concluded that stay was a more appropriate synonym 
than extinguish. Allowing the substitution of parties and 
amendment of the complaint would facilitate the just, 
speedy, and inexpensive determination of the action, as 
directed by Fla. R. Civ. P. 1.010.

Outcome
The order dismissing the case was reversed. The case 
was remanded for the circuit court to permit the 
substitution of the personal representative for the 
deceased plaintiff and the amendment of the complaint 
to state a wrongful death claim.
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LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > Appeals > Standards of 
Review > Questions of Fact & Law

HN1[ ]  Standards of Review, De Novo Review

A question of law is reviewed de novo.

Civil Procedure > Preliminary 
Considerations > Justiciability > Abatement Upon 
Death

Torts > Wrongful Death & Survival 
Actions > General Overview

HN2[ ]  Justiciability, Abatement Upon Death

Under the Florida Wrongful Death Act, when a personal 
injury to the decedent results in death, no action for the 
personal injury shall survive, and any such action 
pending at the time of death shall abate. § 768.20, Fla. 
Stat. (2008).

Civil Procedure > Parties > Substitution > Death of 
Party

HN3[ ]  Substitution, Death of Party

See Fla. R. Civ. P. 1.260(a)(1).

Civil Procedure > General Overview

Governments > Legislation > Interpretation

Torts > Wrongful Death & Survival 
Actions > Remedies > General Overview

Governments > Courts > Rule Application & 
Interpretation

HN4[ ]  Civil Procedure

When enacting the Wrongful Death Act, the legislature 
expressly declared its intention that the Act was to be 
interpreted so as to accomplish its remedial purpose: It 
is the public policy of the state to shift the losses 
resulting when wrongful death occurs from the survivors 
of the decedent to the wrongdoer. Sections 768.16-
768.26, Fla. Stat. of the Wrongful Death Act are 
remedial and shall be liberally construed. § 768.17, Fla. 
Stat. The supreme court has expressed a similar 
intention regarding the rules of civil procedure: These 
rules shall be construed to secure the just, speedy, and 
inexpensive determination of every action. Fla. R. Civ. 
P. 1.010.

Civil Procedure > Preliminary 
Considerations > Justiciability > Abatement Upon 
Death

Governments > Legislation > Interpretation

Torts > Wrongful Death & Survival 
Actions > General Overview

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > Leave of Court

Civil Procedure > Parties > Substitution > Death of 
Party

HN5[ ]  Justiciability, Abatement Upon Death

Applying a liberal construction to the word abate in § 
768.20, Fla. Stat. of the Wrongful Death Act, as directed 
by § 768.17, Fla. Stat., the Court of Appeal of Florida 
concludes that stay is a more appropriate synonym than 
extinguish. A personal injury action will not survive if the 
injury resulted in the plaintiff's death, but a stay will allow 
time for the substitution of a party and the filing of an 
amended or supplemental pleading. This is consistent 
with the direction of Fla. R. Civ. P. 1.190(a) that leave to 
amend shall be given freely when justice so requires. In 
cases dealing substantively with abatement, the term is 
more properly understood as a stay of the proceedings 
rather than an automatic dismissal.

Civil Procedure > Preliminary 
Considerations > Justiciability > Abatement Upon 
Death

Torts > Wrongful Death & Survival 

103 So. 3d 955, *955; 2012 Fla. App. LEXIS 21520, **1
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Actions > Potential Plaintiffs

Civil Procedure > Parties > Substitution > Death of 
Party

HN6[ ]  Justiciability, Abatement Upon Death

Abatement is often used to signify that an action has 
been extinguished or ended. A personal representative 
can be substituted for the deceased plaintiff and a 
personal injury action can be amended to include an 
alternative claim for wrongful death; the viability of the 
alternative claims are determined by whether the 
personal injury resulted in the plaintiff's death, in which 
case the wrongful death claim would be appropriate, or 
whether the plaintiff died from other causes, in which 
case the personal injury claim may proceed.

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

HN7[ ]  Pleadings, Amendment of Pleadings

Florida law allows the liberal amendment of pleadings.

Civil Procedure > Parties > Substitution > Death of 
Party

Torts > Wrongful Death & Survival 
Actions > Remedies > General Overview

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

Torts > ... > Compensatory Damages > Types of 
Losses > Medical Expenses

Torts > ... > Types of Losses > Pain & 
Suffering > General Overview

HN8[ ]  Substitution, Death of Party

Substitution and amendment are consistent with the law 
in Florida. Allowing the substitution of parties and 
amendment of the complaint will facilitate the just, 
speedy, and inexpensive determination of the action, as 
directed by Fla. R. Civ. P. 1.010. And it will further the 
stated public policy of the Wrongful Death Act. This 
interpretation is consistent with Fla. R. Civ. P. 
1.260(a)(1), which allows the court to order substitution 
if a party dies and the claim is not thereby extinguished. 

The damages for a plaintiff's pain and suffering may be 
extinguished by the plaintiff's death. But other elements 
of damages--like medical expenses--are not 
extinguished. They remain as elements of damages for 
the personal representative or survivors to collect. § 
768.21, Fla. Stat. Thus it cannot be said that the claim, 
in its entirety, is extinguished.

Governments > Legislation > Statutory Remedies & 
Rights

Torts > Wrongful Death & Survival 
Actions > General Overview

HN9[ ]  Legislation, Statutory Remedies & Rights

Section 768.19, Fla. Stat. creates a right of action for 
wrongful death; it says nothing about pleading 
requirements.

Governments > Legislation > Statutory Remedies & 
Rights

Torts > Wrongful Death & Survival 
Actions > General Overview

HN10[ ]  Legislation, Statutory Remedies & Rights

See § 768.19, Fla. Stat.

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

Torts > Wrongful Death & Survival 
Actions > General Overview

Civil 
Procedure > ... > Pleadings > Complaints > General 
Overview

HN11[ ]  Pleadings, Amendment of Pleadings

There is nothing in § 768.19, Fla. Stat that requires the 
filing of a new complaint for a wrongful death claim or 
that forecloses the amendment of an existing complaint.

Civil Procedure > Parties > Substitution > Death of 
Party

103 So. 3d 955, *955; 2012 Fla. App. LEXIS 21520, **1
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Torts > ... > Statute of 
Limitations > Tolling > Discovery Rule

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > General Overview

Torts > Malpractice & Professional 
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HN12[ ]  Substitution, Death of Party

The transition from a personal injury claim to a wrongful 
death claim is particularly sensitive in medical 
malpractice cases. The general statute of limitations for 
a wrongful death claim is two years from the date of 
death. § 95.11(4)(d), Fla. Stat. (2001). But the two-year 
statute of limitations for a medical malpractice action 
generally runs from the date the malpractice should 
have been discovered, even if the malpractice is alleged 
in a wrongful death action. § 95.11(4)(b), Fla. Stat. It 
appears courts do permit amendments to assert 
wrongful death and substitute personal representatives 
for deceased plaintiffs in such cases.
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BLACK, J., Dissents with opinion.

Opinion by: NORTHCUTT

Opinion

 [*956]  NORTHCUTT, Judge.

Della Mae Butler was the plaintiff in a personal injury 
action against several tobacco companies and industry 
groups. Following her death, the personal 
representative of Butler's estate filed a motion for 
substitution of parties and for amendment of the 
complaint to state a wrongful death claim. The circuit 
court denied the motion and dismissed the case. We 
reverse.

Butler was pursuing an individual "Engle claim" for 
personal injury caused  [**2] by smoking-related illness. 
In Engle v. Liggett Group, Inc., 945 So. 2d 1246, 1256 
(Fla. 2006), the Florida Supreme Court reviewed a class 
action lawsuit by cigarette smokers and their survivors 
against tobacco companies and industry groups. The 
suit had been prosecuted in phases. Id. Phase I 
consisted of a year-long trial on issues of liability and 
punitive damages, in which the jury considered common 
issues related to the defendants' conduct and to the 
general health effects of smoking. Id. at 1256-57. The 
supreme court ruled that most of the findings from 
Phase I, which were in favor of the smokers and 
adverse to the tobacco companies, would be res 
judicata in future individual actions by members of the 
now decertified class. Id. at 1254-55, 1276-77. But the 
court also held that in order to obtain the benefit of the 
Phase I findings, former class members had to file their 
individual suits within one year of the mandate in Engle. 
Id. at 1254, 1277. According to the supreme court's 
online docket, the mandate issued on January 1, 2007. 
http://www.floridasupremecourt.org [*957]  (docket 
search for case no. SC03-1856).

Butler filed suit alleging that she was a Florida member 
of the Engle class  [**3] entitled to pursue a personal 
injury action against the Engle defendants. Butler 
alleged that she smoked, and was addicted to, 
cigarettes by one or more of the defendants and that as 
a result she suffered smoking-related medical conditions 
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including chronic obstructive pulmonary disease 
(COPD) and emphysema. In her five-count amended 
complaint, Butler alleged claims for strict liability, fraud 
by concealment, conspiracy to commit fraud by 
concealment, negligence, and punitive damages. 
Butler's suit was filed on December 5, 2007, within one 
year of the supreme court's mandate in Engle. 
According to a motion for substitution of party for leave 
to file an amended complaint, Butler died on April 29, 
2009. The proposed amended complaint alleged that 
Butler died from COPD that was caused by smoking. 
The circuit court denied the motion for substitution and 
leave to amend and dismissed the action.

The issue on appeal in this case concerns the interplay 
of the Florida Wrongful Death Act and the Florida Rules 
of Civil Procedure, HN1[ ] a question of law that we 
review de novo. See Baillargeon v. Sewell, 33 So. 3d 
130, 136 (Fla. 2d DCA 2010). HN2[ ] Under the 
Wrongful Death Act, "[w]hen a personal injury to 
 [**4] the decedent results in death, no action for the 
personal injury shall survive, and any such action 
pending at the time of death shall abate." § 768.20, Fla. 
Stat. (2008). The relevant Florida Rule of Civil 
Procedure provides thatHN3[ ]  "[i]f a party dies and 
the claim is not thereby extinguished, the court may 
order substitution of the proper parties." Fla. R. Civ. P. 
1.260(a)(1). Here, by denying the motion to substitute 
the personal representative for the deceased plaintiff, 
the circuit court essentially ruled that abate in the 
Wrongful Death Act equates with extinguish in the civil 
procedure rules. In reaching this conclusion, the court 
overlooked both the remedial nature of the Wrongful 
Death Act and the liberal spirit underlying the rules of 
civil procedure.

HN4[ ] When enacting the Wrongful Death Act, the 
legislature expressly declared its intention that the Act 
was to be interpreted so as to accomplish its remedial 
purpose: "It is the public policy of the state to shift the 
losses resulting when wrongful death occurs from the 
survivors of the decedent to the wrongdoer. Sections 
768.16-768.26 [the Florida Wrongful Death Act] are 
remedial and shall be liberally construed." § 768.17. The 
supreme  [**5] court has expressed a similar intention 
regarding the rules of civil procedure: "These rules shall 
be construed to secure the just, speedy, and 
inexpensive determination of every action." Fla. R. Civ. 
P. 1.010.

HN5[ ] Applying a liberal construction to the word 
abate in section 768.20, as we are directed to do by 
section 768.17, we conclude that stay is a more 

appropriate synonym than extinguish. A personal injury 
action will not survive if the injury resulted in the 
plaintiff's death, as in this case, but a stay will allow time 
for the substitution of a party and the filing of an 
amended or supplemental pleading. This is consistent 
with the direction of rule 1.190(a) that leave to amend 
"shall be given freely when justice so requires." Fla. R. 
Civ. P. 1.190(a). In cases dealing substantively with 
abatement, the term is more properly understood as a 
stay of the proceedings rather than an automatic 
dismissal. See, e.g., Anderson v. Helen Ellis Mem'l 
Hosp. Found., Inc., 66 So. 3d 1095 (Fla. 2d DCA 2011) 
(using the terms abate and stay interchangeably); 
Relinger v. Fox, 55 So. 3d 638, 639-40 (Fla. 2d DCA 
2011) (holding that abatement of action was "properly 
 [*958]  reviewable by certiorari because an 
 [**6] appeal from an eventual final judgment would not 
be an adequate remedy for the delay caused by 
abatement").

This court has not reached a contrary holding. In Niemi 
v. Brown & Williamson Tobacco Corp., 862 So. 2d 31 
(Fla. 2d DCA 2003), we noted thatHN6[ ]  abatement 
"is often used to signify that an action has been 
extinguished or ended." Id. at 33 (citing 1 Am. Jur. 2d 
Abatement, Survival and Revival § 1 (1994)). But we 
purposefully avoided precisely defining abate for 
purposes of section 768.20. Id. And in that case, we 
concluded that the personal representative could be 
substituted for the deceased plaintiff and that the 
personal injury action could be amended to include an 
alternative claim for wrongful death; the viability of the 
alternative claims would be determined by whether the 
personal injury resulted in the plaintiff's death, in which 
case the wrongful death claim would be appropriate, or 
whether the plaintiff died from other causes, in which 
case the personal injury claim would proceed. Id. at 33-
34.

In a subsequent case, albeit in dicta, this court indicated 
that it would allow a substitution and amendment under 
facts that were materially identical to those present 
here. In Skyrme v. R.J. Reynolds Tobacco Co., 75 So. 
3d 769 (Fla. 2d DCA 2011),  [**7] the circuit court 
denied a personal representative's motion to substitute 
herself for the now deceased plaintiff and to amend the 
personal injury complaint to state a wrongful death 
claim. This court concluded that it did not have certiorari 
jurisdiction to reach the issue because review could be 
sought after a dismissal of the action. Id. at 771. But the 
opinion expressed concern with the circuit court's ruling: 
"[W]e do not see how the result . . . is consistent with 
the law in Florida addressing the unique relationship 
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between a personal injury claim and a wrongful death 
claim or how it is supported by HN7[ ] the law in 
Florida regarding the liberal amendment of pleadings." 
Id. at 773 (footnote omitted).

Today we expressly hold that HN8[ ] substitution and 
amendment are consistent with the law in Florida. 
Allowing the substitution of parties and amendment of 
the complaint will facilitate "the just, speedy, and 
inexpensive determination" of the action, as directed by 
rule 1.010. And it will further the stated public policy of 
the Wrongful Death Act, particularly in this case. 
Furthermore, we find this interpretation consistent with 
rule 1.260(a)(1), which allows the court to order 
substitution "if  [**8] a party dies and the claim is not 
thereby extinguished." In this regard, we note that the 
damages for a plaintiff's pain and suffering may be 
extinguished by the plaintiff's death. See Smith v. Lusk, 
356 So. 2d 1309, 1310 (Fla. 2d DCA 1978) (citing 
Martin v. United Sec. Servs., Inc., 314 So. 2d 765, 769 
(Fla. 1975)). But other elements of damages--like 
medical expenses--are not extinguished. They remain 
as elements of damages for the personal representative 
or survivors to collect. See § 768.21. Thus it cannot be 
said that the claim, in its entirety, is extinguished.

Our decision, however, conflicts with the conclusion 
reached by the Third District in Capone v. Philip Morris 
U.S.A. Inc., 56 So. 3d 34 (Fla. 3d DCA 2010), which 
held that the personal injury complaint could not be 
amended to state a wrongful death claim. Capone 
stated that filing a separate suit is "required" under the 
Wrongful Death Act, but it cited for support only section 
768.19. Id. at 35. HN9[ ] Section 768.19 creates a right 
of action; it says nothing about pleading requirements:

HN10[ ] When the death of a person is caused by 
the wrongful act, negligence, default, or  [*959]  
breach of contract or warranty of any person, 
including those  [**9] occurring on navigable 
waters, and the event would have entitled the 
person injured to maintain an action and recover 
damages if death had not ensued, the person or 
watercraft that would have been liable in damages 
if death had not ensued shall be liable for damages 
as specified in this act notwithstanding the death of 
the person injured, although death was caused 
under circumstances constituting a felony.

§ 768.19. HN11[ ] We see nothing in this section that 
requires the filing of a new complaint and forecloses the 
amendment of an existing complaint.

The Third District followed Capone in Ruble v. Rinker 
Material Corp., 59 So. 3d 137 (Fla. 3d DCA 2011). The 
Middle District of Florida has disagreed with those cases 
based on its prediction of how our supreme court would 
decide the issue. Starling v. R.J. Reynolds Tobacco Co., 
845 F. Supp. 2d 1215 (M.D. Fla. 2011) (holding that 
personal representative may amend personal injury suit 
to state wrongful death claim following plaintiff's death). 
The Florida Supreme Court has accepted review of both 
cases from the Third District. Capone v. Philip Morris 
USA, Inc., 75 So. 3d 1243 (Fla. 2011) (table decision 
accepting jurisdiction); Ruble v. Rinker Material Corp., 
75 So. 3d 1245 (Fla. 2011)  [**10] (same).

The personal representative argues that requiring the 
filing of a new action for wrongful death would result in 
the loss of the Engle findings. The tobacco companies 
respond by saying that they would not defend in this 
case based on the estate's failure to file suit within the 
one-year time limit for Engle cases. But as the supreme 
court noted, there were approximately 700,000 class 
members in Engle. 945 So. 2d at 1258. And according 
to Starling, "the Engle Smokers, the original plaintiffs in 
these actions, were dying at a fairly constant rate." 845 
F. Supp. 2d at 1226 (footnote omitted). A ruling on this 
issue will affect a significant number of the Engle cases 
with no guarantee that the tobacco companies in those 
other cases will waive the timeliness of the wrongful 
death action.

Furthermore, this issue affects more than just the Engle 
cases. It has been noted that HN12[ ] the transition 
from a personal injury claim to a wrongful death claim is 
particularly sensitive in medical malpractice cases. 
Raymond T. Elligett, Jr., and Amy S. Farrior, Time Waits 
for No One: The Death of a Litigant, 76 Fla. B. J. 55, 56 
(Nov. 2002). The general statute of limitations for a 
wrongful death claim  [**11] is two years from the date 
of death. Id. at 56 (citing § 95.11(4)(d), Fla. Stat. 
(2001)). But the two-year statute of limitations for a 
medical malpractice action generally runs from the date 
the malpractice should have been discovered, even if 
the malpractice is alleged in a wrongful death action. Id. 
(citing § 95.11(4)(b)). The authors reported that "it 
appears courts do permit amendments to assert 
wrongful death and substitute personal representatives 
for deceased plaintiffs in such cases." Id. at 57 (footnote 
omitted).

We reverse the order dismissing the case. On remand 
the circuit court shall permit the substitution of the 
personal representative for the deceased plaintiff and 
the amendment of the complaint to state a wrongful 
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death claim. We certify that our decision conflicts with 
the decisions of the Third District in Capone v. Philip 
Morris U.S.A. Inc., 56 So. 3d 34 (Fla. 3d DCA 2010), 
jurisdiction accepted, 75 So. 3d 1243 (Fla. 2011), and 
Ruble v. Rinker Material Corp., 59 So. 3d 137 (Fla. 3d 
DCA 2011), jurisdiction accepted, 75 So. 3d 1245 (Fla. 
2011).

 [*960]  Reversed; remanded with directions; conflict 
certified.

DAVIS, J., Concurs.

BLACK, J., Dissents with opinion.

Dissent by: BLACK

Dissent

BLACK, Judge,  [**12] Dissenting

I agree with the Third District's decision in Capone and 
would affirm. The Third District correctly determined that 
a

complaint for personal injury could not be amended, 
on [the plaintiff's] death, to include a new wrongful 
death claim because Florida law establishes that a 
personal injury claim is extinguished upon the death 
of the plaintiff, and any surviving claim must be 
brought as a new and separate wrongful death 
action—it cannot be brought as an amendment to a 
personal injury action.

Capone, 56 So. 3d at 36; see also Martin v. United Sec. 
Servs., Inc., 314 So. 2d 765, 770 (Fla. 1975); Salfi v. 
Columbia/JKF Med. Ctr. Ltd. P'ship, 942 So. 2d 417, 
420 (Fla. 4th DCA 2006); ACandS, Inc. v. Redd, 703 
So. 2d 492, 493 (Fla. 3d DCA 1997); Taylor v. Orlando 
Clinic, 555 So. 2d 876, 879 (Fla. 5th DCA 1989).

Section 768.20 provides, "[W]hen a personal injury to 
the decedent results in death, no action for the personal 
injury shall survive, and any such action pending at the 
time of death shall abate." (Emphasis added.) Focusing 
on the latter portion of the sentence, the majority 
interprets "abate" to mean stay rather than extinguish 
and concludes that because the personal injury claim 
 [**13] is not extinguished by the death of the claimant, 
the court may order substitution of the parties under 

Florida Rule of Civil Procedure 1.260(a)(1). This 
interpretation, however, discounts the plain language of 
both section 768.20 and rule 1.260(a)(1).

First, with regard to section 768.20, the majority's 
interpretation fails to consider the plain language of the 
first clause that "no action for the personal injury shall 
survive." Likewise, it fails to address that the two 
clauses of the statute are joined by the conjunction 
"and," which clearly connects the term "abate" with "no 
action . . . shall survive." Thus, abate must be 
synonymous with extinguish. The statutory language is 
clear and unambiguous—where the personal injury that 
is the basis of the personal injury action results in death, 
that action does not survive. See Martin, 314 So. 2d at 
770 (finding that no action for personal injury resulting in 
death can survive decedent's demise); Taylor, 555 So. 
2d at 878 (stating that death extinguishes the personal 
injury cause of action).

Second, rule 1.260(a)(1) provides that "[i]f a party dies 
and the claim is not thereby extinguished, the court may 
order substitution of the proper  [**14] parties." Under 
the rule, only when the original claim is not extinguished 
may the court order substitution. Reading these 
provisions together, as we must, I cannot agree with the 
majority. To hold that the personal injury action is only 
stayed—meaning temporarily delayed or postponed—
contemplates that the personal injury action is still viable 
in some form after the death of the claimant and, in turn, 
would permit the court to substitute parties. This is 
contrary to the plain language of section 768.20 and rule 
1.260.

The majority also contends that this court's decision in 
Niemi supports its conclusion that a personal 
representative can be substituted for the deceased 
plaintiff and the personal injury pleadings can be 
amended to include an alternative claim for wrongful 
death. However, in Niemi, it was unclear from the record 
whether the plaintiff's death resulted from the personal 
injury or whether it resulted from a separate, 
independent cause. 862 So. 2d at 33.  [*961]  Where it 
is uncertain whether the personal injury resulted in 
death, the law permits a plaintiff to allege alternate 
theories. Id.; see also Smith v. Lusk, 356 So. 2d 1309 
(Fla. 2d DCA 1978). And under such circumstances, 
 [**15] the personal injury action would not terminate. In 
contrast, it is undisputed in this case that Butler died 
from the personal injury she claimed in the underlying 
lawsuit-injury she sustained from smoking cigarettes. It 
is also undisputed that no loss of consortium or other 
derivative claim existed at Butler's death that would 
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permit the continuation of the personal injury suit. 
Although the majority notes that this court purposely 
refrained from defining "abate" for the purpose of 
section 768.20 in Niemi, we nevertheless stated that 
abatement is a common law term often used to signify 
that an action has been extinguished or ended. 862 So. 
2d at 33. Accordingly, Niemi does not support the 
majority's conclusion—both because Niemi is factually 
distinct and because we determined in Niemi that a 
personal injury action abates when it is clear that the 
plaintiff died from the personal injury claimed in the 
lawsuit, as is the case here.

Finally, I understand the dilemma presented by requiring 
the filing of a new wrongful death lawsuit in Engle 
progeny cases. A plaintiff who is a former member of 
the Engle class must file his lawsuit within one year of 
the supreme court's mandate issued on  [**16] January 
1, 2007, to avail himself of the favorable Engle findings. 
The filing of a new wrongful death suit will result in a 
filing date beyond the supreme court's window, despite 
the fact that the original personal injury claim was timely 
filed. Indeed, in Skyrme, this court stated in dicta that it 
would be inequitable to bar a new wrongful death 
lawsuit as untimely under Engle when the original 
personal injury action was timely filed. 75 So. 3d at 773. 
However, the defendants in this case agreed that they 
would not seek to bar the personal representative's 
wrongful death lawsuit on grounds that it was untimely 
filed under Engle.1 Therefore, under the facts of this 
case, the trial court did not err by requiring the personal 
representative to file a separate wrongful death suit. 
Whether the outcome should be different where 
defendants do not make similar stipulations is for 
another court to decide when those facts are before it.

End of Document

1 Rule 4-3.3(a)(1) of the Rules Regulating the Florida Bar 
prohibits counsel from making a false statement of fact to the 
court. Accordingly, I accept appellees' assertion in this case 
that they would not seek to bar a wrongful death suit as 
untimely under Engle  [**17] as a true statement.
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