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190 F.2d 910
United States Court of Appeals Fourth Circuit.

PIERCE et al.
v.

FORD MOTOR CO. et al.
MAHONE

v.
FORD MOTOR CO.

Nos. 6281, 6282.
|

Argued June 21, 1951.
|

Decided Aug. 10, 1951.

Synopsis
Margaret Bennett Pierce brought an action against Ford Motor
Company, a delaware Corporation, for injuries resulting when
a new Ford automobile was wrecked as a result of blowing out
of one of its tires. Mary Bailey Mahone was made a third party
defendant and Richmond Motor Company was made fourth
party defendant. Mary Bailey Mahone brought an action
against the Ford Motor Company, a Delaware Corporation,
for injuries sustained in the same manner. The District Court
for the Eastern District of Virginia, at Richmond, Sterling
Hutcheson, J., entered summary judgments for the defendant
Ford Motor Company, and plaintiff and third party defendant
appealed. The plaintiff in the second action appealed from
the judgment in that action. The Court of Appeals, Parker,
Chief Judge, held, inter alia, that whether a turnbuckle was
loose when automobile left defendant's factory, or loosening
of turnbuckle was result of something done by buyers of
automobile from dealer, was for jury.

Judgments reversed and case remanded.

Attorneys and Law Firms

*911  Ashby B. Allen and George E. Allen, Richmond,
Va. (Callom B. Jones, and Allen, Allen, Allen & Allen,
Richmond, Va., on the brief), for appellants.

Aubrey R. Bowles, Jr., Richmond, Va. (H. Armistead Boyd,
and Bowles, Anderson & Boyd, Richmond, Va., on the brief),
for appellee, Ford Motor Co.

Before PARKER, Chief Judge, and SOPER and DOBIE,
Circuit Judges.

Opinion

PARKER, Chief Judge.

These are appeals in two personal injury cases in which
summary judgments were entered for the defendant, Ford
Motor Company. Plaintiffs in both cases sued for damages
for injuries sustained when a new Ford automobile was
wrecked as *912  the result of the blowing out of one
of its tires which plaintiffs alleged was caused by faulty
workmanship in the assembly of the turnbuckle or adjusting
sleeve on the left front tie rod, and that this allowed the
turnbuckle to move and throw the front wheels out of proper
alignment. The summary judgments were granted on the
pleadings,pretrial examinations and affidavits from which the
learned judge below was of opinion that upon the facts so
developed ‘any verdict in favor of the plaintiff would be
based upon conjecture and speculation.’ The question as to
the correctness of this ruling is presented by both appeals.
The appeal in No. 6281 presents the additional question as
to whether it was proper to allow the defendant to bring in
the driver of the car as a third party defendant; that in No.
6282, the additional question as to whether plaintiff should be
allowed to file an amended complaint.

We think it clear, not only that there are substantial issues
of fact involved in the charge of negligence contained in the
two cases, but also that, so far as can be judged from the
pleadings, examinations and affidavits, they are issues that
will have to be passed upon by a jury. It is admitted that the
car was a new one, having been purchased by the husband
of the plaintiff Mrs. Mahone less than two weeks before the
accident, and that it had been driven less than 900 miles. It
is also admitted that the blowing out of one of the front tires
was the cause of the accident and that this was caused by the
tire's being worn to the cloth as a result of the front wheels
being out of proper alignment. There is evidence that this
misalignment was caused by the turning of the turnbuckle or
adjusting sleeve on the left front tie rod which was clamped in
place by two bolts and self locking nuts; that the turnbuckle
should be tight and when tight will not turn; that it, along
with the nuts and bolts, was found to be loose immediately
following the accident; and that this was the cause of the
trouble. There was evidence, also, that the car had been driven
only by Mrs. Mahone and her husband and that they had done
nothing which could have caused the turnbuckle to become
loose or to turn; that there was no indication on the turnbuckle
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of the use of any such force upon it as would have been
necessary to turn it if it had been tight; that there was no
stripping of the threads of the nuts or bolts as a result of the
movement; that this indicated that the turnbuckle was loose;
and that a reasonable explanation of the occurrence was that
the turnbuckle was negligently left loose when the car was
turned out at the factory and that it was held in place by
the paint which was applied to it and the tie rod until the
movement of the car caused it to overcome the slight restraint
thus afforded.

A fact strongly relied on by the defendant is that the car was
examined by a mechanic of the dealer that sold the car before
it was delivered to the purchaser, and that it was the duty of the
mechanic to check the turnbuckle and see that it was tight and
properly adjusted. This mechanic gave a pretrial deposition
in which he testified that he had no recollection of checking
this particular car, apart from the certificate which he signed,
but that, when called upon to check a car, he was accustomed
to examine the turnbuckles on the tie rods to see if they were
tight, and, if not, to tighten them; and that from the certificate
which he had signed he knew that he had checked this car and
had either found the turnbuckle tight or had tightened it.
 On the facts as thus developed we think that the issue as to the
negligence of the defendant was clearly for the jury. Without
invoking the res ipsa loquitur rule, we think the jury could
well have found that the turnbuckle was loose when the car
left the factory and that this was the cause of the wreck. That
the turnbuckle might have been loosened by something that
happened while the car was in the possession of Mrs. Mahone
and her husband, is a matter for the jury's consideration; but, if
the evidence of these persons is accepted by the jury, nothing
could have happened while it was in their possession to
explain the loosening of the turnbuckle if it had been properly
tightened. *913  So far as the evidence as to inspection
by the mechanic is concerned, the jury might believe that
no proper inspection had been made by him. In a federal
court, it is for the jury, not the judge, to say what evidence
it will believe and what inferences or conclusions it will
draw therefrom, even though it is susceptible of conflicting

inferences. Tennant v. Eoria & P.U. Ry. Co., 321 U.S. 29,
35, 64 S.Ct. 409, 88 L.Ed. 520. As the rule is one involving
the exercise of the judicial function, the state practice is not
binding on the federal courts, but we note that this is the rule
in Virginia also. See Barry v. Tyler, 171 Va. 381, 199 S.E.
496, 499; Torbert v. Atlantic Coast Line R. Co., 122 Va. 682,
95 S.E. 635. The rule of the federal courts is thus stated in
Tennant v. Peoria & P.U.R. Co., supra: ‘It is not the function
of a court to search the record for conflicting circumstantial

evidence in order to take the case away from the jury on a
theory that the proof gives equal support to inconsistent and
uncertain inferences. The focal point of judicial review is
the reasonableness of the particular inference of conclusion
drawn by the jury. It is the jury, not the court, which is
the fact-finding body. It weighs the contradictory evidence
and inferences, judges the credibility of witnesses, receives
expert instructions, and draws the ultimate conclusion as to
the facts. The very essence of its function is to select from
among conflicting inferences and conclusions that which it
considers most reasonable. Washington & Georgetown R. Co.
v. McDade, 135 U.S. 554, 571, 572, 10 S.Ct. 1044, 1049, 34

L.Ed. 235; Tiller v. Atlantic Coast Line R. Co. supra, 318
U.S. (54) 68, 63 S.Ct. (444), 451, (87 L.Ed. 610), 143 A.L.R.

967; Bailey v. Central Vermont Ry., 319 U.S. 350, 353,
354, 63 S.Ct. 1062, 1064, 87 L.Ed. 1444. That conclusion,
whether it relates to negligence, causation or any other factual

matter, cannot be ignored.’ ( 321 U.S. 29, 64 S.Ct. 412.)

For cases similar to the one at bar, in that the contention as
to the existence of negligence in the manufacture of a motor
vehicle was based largely on the condition of some part of the
vehicle after an accident and in that the case was held for the
jury notwithstanding argument that a verdict on such evidence
would be speculative, see General Motors Corp. v. Johnson,
4 Cir., 137 F.2d 320; Hupp Motor Car Corp. v. Wadsworth, 6
Cir., 113 F.2d 827.
 It is argued that any negligence of the manufacturer in turning
out a defective car is insulated by that of a mechanic who
inspects it afterwards so that the latter will be deemed the
prosimate cause of any injury resulting from its defective
condition; but this argument is entirely without merit. As

said in Harper on Torts ch. 7 sec. 106, quoted in Foley
v. Pittsburgh-Des Moines Co., 363 Pa. 1, 68 A.2d 517,
529: ‘A negligent defendant can not escape liability because
of a failure on the part of some third person to perform
an affirmative duty which, if properly performed, would
have enabled the plaintiff to avoid the risk created by the
defendant's negligence. The failure of the other to inspect
adequately may make him liable to the party harmed, but
it will not relieve the defendant whose negligence was
responsible for the hazard in the first place.’

 As we pointed out in Atlantic Greyhound Corp. v. McDonald,
4 Cir., 125 F.2d 849, 852: ‘It is well settled under the law of
Virginia that ‘a cause, to be a superseding cause, must entirely
supersede the operation of the negligence of the defendant,
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so that such cause alone, without the defendant's negligence
contributing in the slightest degree thereto, in fact produced
the injury’.'

See also Standard Oil Co. v. Wakefield's Adm'r,infra;
Chesapeake & O.R. Co. v. Crum, 140 Va. 333, 125 S.E. 301,

304; Jefferson Hospital v. VanLear, 186 Va. 74, 41 S.E.2d
441.
 It is equally clear, we think, that if there was negligence
on the part of defendant in the manufacture of the car, it
gave rise to liability under the law of Virginia. There may
have been some question in days gone by as to the liability
of a manufacturer of a complicated machine such as an
automobile for negligence in manufacture resulting in injury
to a user *914  of the machine; but little question remains
since the opinion of Mr. Justice Cardozo in the leading case of

MacPherson v. Buick Motor Co.,217 N.Y. 382, 111 N.E.
1050, L.R.A. 1916F, 696, Ann. Cas. 1916C, 440, 13 N.C.C.A.
1029. And we are not impressed with the argument that the
doctrine of that case is not the law of Virginia merely because
in the recent case of Robey v. Richmond Coca Cola Bottling
Works, 192 Va. 192, 64 S.E.2d 723, 726, the Supreme Court
of Appeals of that state assumed without deciding that its
doctrine was applicable. The reasoning of the court clearly
indicates its approval of the rule in the following passage of
its opinion, where, with reference to the general rule that there
is no liability on the part of a manufacturer to the user of an
article in the absence of privity of contract, the court said:

‘Another well-recognized exception to the general rule is,
‘that a person who knowingly sells or furnishes an article,
which by reason of defective construction or otherwise, is
imminently dangerous to life or property, without notice or
warning of the defect or danger, is liable to third persons who
suffer therefrom.’ Cooley on Torts, 4th Ed., Vol. 3, Sec. 498,
p. 467.

‘But beginning with the decision in MacPherson v. Buick
Motor Co., 1916, 217 N.Y. 382, 111 N.E. 1050, L.R.A. 1916F,
696, Anno. Cas. 1916C, 440, opinion by judge Cardozo, the
recent cases have enlarged the liability of a manufacturer to
a remote vendee to include articles, not inherently dangerous
and not dangerous when properly constructed and put to
their intended use, which if defectively constructed may
reasonably be anticipated to cause injury to those properly
using them.

‘In the MacPherson Case, the manufacturer of an automobile
was held liable to a remote vendee for injuries caused by
failure properly to inspect a wheel, bought from another
maker, which had in it a discoverable defect that caused it
to collapse. To the same effect see General Motors Corp.
v. Johnson, 4 Cir., 137 F.2d 320, 322. The principle has
been extended to many articles in common use. For a full

discussion of the subject see Carter v. Yardley & Co.,
1946, 319 Mass. 92, 64 N.E.2d 693, 700, 164 A.L.R. 559, and
annotation following that case.

‘In Carter v. Yardley & Co., supra, it was said that the
extension of the principles enunciated in the MacPherson case
has ‘caused the exception to swallow the asserted general
rule of nonliability, leaving nothing upon which that rule

could operate.’ 64 N.E.2d at page 700. Accordingly, the
Massachusetts court in that case, in line with the great weight
of authority, abandoned as ‘unsound’ its former adherence to
the rule which denied liability of the manufacturer of an article
to the remote vendee because of lack of privity of contract. It
based its conclusion upon the principle that liability in such
cases does not rest on privity of contract between the parties
to the action, but on the duty of every man so to use his own
property as not to injure the persons or property of others.

64 N.E.2d at page 696'.

Long before the decision in the MacPherson case the Supreme
Court of Appeals of Virginia had laid down the general
principle upon which that case and those following it are

bottomed in Standard Oil Co. v. Wakefield's Adm'r, 102
Va. 824, 47 S.E. 830, 832, 66 L.R.A. 792, wherein the court
said: ‘Where there has been negligence in the construction
or preparation of the article sold or supplied- that is, where,
under the circumstances, injuries to the other contracting
party or third persons might reasonably have been anticipated
as a result of defects or errors therein- the question of
privity of contract seems wholly immaterial. The liability
depends upon the rule of natural and proximate cause and
contemplation of consequences.’

The question was before this court in General Motors Corp.
v. Johnson, 4 Cir., 137 F.2d 320, 322, wherein we said: ‘The
over-whelming weight of authority is to the effect that the
manufacturer of a truck, like the one here in question, owes a
duty to the public, irrespective of contract, to use reasonable
care in its manufacture *915  and to make reasonable
inspection of the construction in the plant where the truck was
manufactured.’
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 The rule of Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct.
817, 82 L.Ed. 1188, does not require that we abstain from
finding a development in the law of a state merely because
the precise point has never been decided by its highest court.
In the absence of such controlling decision, it is our duty to
find the law of the state as best we can from other sources,
and we have the right to assume, nothing else appearing, that
it has not lagged behind other states in the development of
its common law concepts and that the law prevailing within
its jurisdiction is not contrary to the great weight of modern

authority. See Meredity v. City of Winter Haven, 320 U.S.
228 64 S.Ct. 7, 88 L.Ed. 9. As was well said by the Court of

Appeals of the 7th Circuit in Anderson v. Linton, 7 Cir.,
178 F.2d 304, 308-309, where the liability of the manufacturer
for the negligent construction of a trailer was involved, and
there had been no decision on the point by the courts of
Iowa, whose law was applicable: ‘ * * * as there are no
controlling Iowa decisions on the precise question before us
for decision, we feel that we should not attribute to Iowa a
doctrine that has been repudiated by most jurisdictions; we
feel justified in concluding that the Supreme Court of Iowa
would today adopt the modern rule, which is well expressed
in Restatement of the Law of Torts, Sec. 395: ‘A manufacturer
who fails to exercise reasonable care in the manufacture of a
chattel which, unless carefully made, he should recognize as
involving an unreasonable risk of causing substantial bodily
harm to those who lawfully use it for a purpose for which it is
manufactured and to those whom the supplier should expect
to be in the vicinity of its probable use, is subject to liability
for bodily harm caused to them by its lawful use in a manner
and for a purpose for which it is manufactured.’ See: General
Motors Corp. v. Johnson, 4 Cir., 137 F.2d 320, where the court
held that a motor truck manufacturer owes the public a duty
irrespective of contract to use reasonable care in manufacture
and to make reasonable inspection of construction.'

 From what we have said, it is clear that there were issues
in the cases for a jury to decide, and it was error to enter
summary judgments for defendant for that reason. It is only
where it is perfectly clear that there are no issues in the case
that a summary judgment is proper. Even in cases where the
judge is of opinion that he will have to direct a verdict for
one party or the other on the issues that have been raised,
he should ordinarily hear the evidence and direct the verdict
rather than attempt to try the case in advance on a motion
for summary judgment, which was never intended to enable
parties to evade jury trials or have the judge weigh evidence
in advance of its being presented. We had occasion to deal

with the undesirability of disposing of cases on motions for
summary judgment where there was real controversy between

the parties in the recent case of Stevens v. Howard D.
Johnson Co., 4 Cir., 181 F.2d 390, 394, where we said: ‘It must
not be forgotten that, in actions at law, trial by jury of disputed
questions of fact is guaranteed by the Constitution, and that
even questions of law arising in a case involving questions
of fact can be more satisfactorily decided when the facts are
fully before the court than is possible upon pleadings and
affidavits. The motion for summary judgment, authorized by
rule 56 Federal Rules of Civil Procedure, 28 U.S.C.A., which
in effect legalizes the ‘speaking’ demurrer, has an important
place * * * in preventing undue delays in the trial of actions to
which there is no real defense; but it should be granted only
where it is perfectly clear that no issue of fact is not desirable

to clarify the application of the law. See Westinghouse
Electric Corp. v. Bulldog Electric Products Co., 4 Cir., 179
F.2d 139, 146; Wexler v. Maryland State Fair, 4 Cir., 164 F.2d
477. And this is true even where there is no dispute as to the
evidentiary facts in the case but only as to the conclusions to
be drawn therefrom. Paul E. Hawkinson Co. v. Dennis, 5 Cir.,
166 F.2d 61; *916  Detsch & Co. v. American Prducts Co.,
9 Cir., 152 F.2d 473; Furton v. City of Menasha, 7 Cir., 149
F.2d 945; Shea v. Second Nat. Bank,76 U.S.App.D.C. 406,
133 F.3d 17, 22. As was said by Mr. Justice Jackson, speaking

for the Supreme Court in Sartor v. Arkansas Nat. Gas Co.,
321 U.S. 620, 627, 64 S.Ct. 724, 728, 88 L.Ed. 967: ‘Rule 56
authorizes summary judgment only where the moving party
is entitled to judgment as a matter of law, where it is quite
clear what the truth is, that no genuine issue remains for trial,
and that the purpose of the rule is not to cut litigants off from
their right of trial by jury if they really have issues to try.‘‘

 In No. 6281, Mrs. Pierce, who was riding in the wrecked
automobile with Mrs. Mahone, sued defendant Ford Motor
Company for damages on account of the personal injuries
which she sustained. For the reasons above stated we
think that there was error in entering judgment in favor of
the defendant in her case. Her appeal, however, presents
an additional question. Over her objection, defendant was
allowed to bring Mrs. Mahone into the case as a third party
defendant, although Mrs. Mahone was a citizen of the same
state as Mr. Pierce. In other words, the defendant is invoking
the third-party practice to make Mrs. Pierce sue an alleged
joint tort-feasor whom she does not wish to sue and whose
presence would have defeated the jurisdiction of the court
if she had been joined as a defendant originally. We do not
think that the provisions of the statute requiring diversity
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of citizenship as a prerequisite of jurisdiction, or the rule
that a plaintiff may at his election sue one joint tort-feasor
without joining others, may be nullified in this way. See
Barron & Holtzoff Federal Practice and Procedure vol. 1 p.
844; Weaver v. Marcus, 4 Cir., 165 F.2d 862, 175 A.L.R. 1305;

Baltimore & O.R. Co. v. Saunders, 4 Cir., 159 F.2d 481,
484. In the case last cited we condemned the practice in the
following language, which we think applicable here, viz.:

‘If the B. & O.‘s motion had been allowed, its effect would
have been to convery plaintiff's action into one against the
third party defendants as well as against the B. & O. to
establish tort liability on the part of one or all of them.
In such situation, it would have been incumbent on the
court to align the parties to the action as so constituted for

the purpose of determining jurisdiction. Cf. State Farm
Mutual Automobile Ins. Co. v. Hugee, 4 Cir., 115 F.2d

298, 132 A.L.R. 188; Maryland Casualty Co. v. Boyle
Constructions Co., 4 Cir., 123 F.2d 558. There can be no
question but that such joinder of defendants by plaintiff, on
the filing of the original complaint, would have defeated
the jurisdiction. Slate v. Hutcherson, 4 Cir., 15 F.2d 551.
It is equally clear that the situation is no different merely
because one of the defendants is brought into the case by
subsequent motion. Friend v. Middle Atlantic Transportation
Co., 2 Cir., 153 F.2d 778, 779. In the case last cited, Judge
Clark, whose connection with the drafting of the Rules of
Civil Procedure entitles his opinion to peculiar weight, thus
stated and answered the question before us:

“May a defendant cause a third party to be brought into a
federal civil action under Federal Rules of Civil Procedure,
rule 14, 28 U.S.C.A.following section 723c, to answer,
along with it, to the plaintiff's claim, where the plaintiff
and such party are citizens of the same state and federal
jurisdiction does not otherwise appear? That is the issue
squarely presented here, and we think it must be answered in
the negative. Notwithstanding the undoubted convenience of
extensive joinder in cases such as this, we must observe the
established boundaries of federal jurisdiction, which the rules
do not enlarge. F.R. 82.”

An additional question is raised in the appeal in No. 6282,
with respect to the refusal of the District Judge to permit an
amendment to the complaint so as to allege the entire damage
arising from her injury including cost of hospitalization and
medical expenses. It does not appear that the judge passed
upon the motion; but when the case goes back he will
doubtless allow such amendments as may be necessary to
enable plaintiff to present her case fully in *917  accordance
with section 55-36 of the Virginia Code and the decision in
Floyd v. Miller, 190 Va. 303, 57 S.E.2d 114.

For the reasons stated the judgments in favor of defendant in
both cases will be reversed and the case will be remanded for
further proceedings not inconsistent herewith.

Reversed.

All Citations

190 F.2d 910

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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273 F.2d 483
United States Court of Appeals Eighth Circuit.

ARMCO STEEL CORPORATION,
a corporation, Appellant,

v.
REALTY INVESTMENT COMPANY,

Inc., a corporation, Appellee.

No. 16283.
|

Jan. 6, 1960.

Synopsis
Action by realty broker to recover a commission arising out
of purchase by defendant of certain property. The United
States District Court for the Western District of Missouri,
Richard M. Duncan, J., entered judgment for broker and
defendant appealed. The Court of Appeals, Vogel, Circuit
Judge, held that evidence presented questions for the jury as to
whether defendant employed broker to procure the purchase
of property in question, and as to whether if broker were so
employed, it was the procuring cause of the purchase.

Affirmed.

Attorneys and Law Firms

*483  Joseph E. Stevens, Jr., Kansas City, Mo., presented oral
argument to the Court on behalf of appellant.

*484  David Skeer, Kansas City, Mo., presented oral
argument on behalf of appellee.

Before GARDNER, WOODROUGH and VOGEL, Circuit
Judges.

Opinion

VOGEL, Circuit Judge.

Realty Investment Co., Inc., appellee-plaintiff, brought this
action against Armco Steel Corporation, appellant-defendant,
to recover a real estate broker's commission arising out of
the purchase by the defendant of property owned by the Ford
Motor Company. Diversity of citizenship and the amount
involved meet jurisdictional requirements. This case was
previously before this court in Realty Investment Co., Inc.
v. Armco Steel Corp., 8 Cir., 1958, 255 F.2d 323, which

involved an appeal from a summary judgment in favor of the
defendant. This court reversed and remanded for trial. In so
doing, we stated:

‘By summary judgment, the appellant here has been denied
its day in court and the opportunity to establish, if it can, that
it had been employed by appellee to arrange for the purchase
of the Ford plant and that it was the procuring cause of such
purchase by appellee.’ Realty Investment Co., Inc. v. Armco
Steel Corp., supra, 255 F.2d at page 329.

Upon remand, the case was tried to a jury. At the close of all
the evidence, defendant moved for a directed verdict, which
motion was denied. The jury rendered a verdict in favor of
Realty Investment Company in the amount of $4,208.33.
Defendant then moved to set aside the verdict and for
judgment in accordance with its motion for directed verdict,
which motion was also denied. Defendant now appeals from
the final judgment based upon the jury verdict and cites as
error the rulings on its two motions. Herein the parties will be
designated as they were in the court below.

The defendant urges: (1) That the trial court erred in
overruling its motions because the evidence failed to show
that defendant employed the plaintiff to procure the purchase
of the Ford plant; and (2) that the trial court erred in overruling
the defendant's motions because, even if the plaintiff were
so employed, the evidence failed to show that it was the
procuring cause of the purchase of the plant.

In answering defendant's two contentions, plaintiff points out
that this court held in the prior appeal that it was error to
grant summary judgment because genuine issues of material
fact existed on the questions of whether or not plaintiff was
employed by the defendant and, if so, whether or not it was
the procuring cause of the transfer. Plaintiff then asserts that,
therefore, this court is now precluded from reversing the
lower court's subsequent denial of the motions for directed
verdict and judgment notwithstanding the verdict because the
same evidence was submitted at the trial as that on which the
former ruling was predicated, with the exception of certain
additional evidence favorable to the plaintiff alone. Plaintiff's
contention that, if it was error to grant summary judgment
then it would likewise be error to direct a verdict or grant
a motion for judgment notwithstanding the verdict, is not
sound.
 A genuine issue of fact exists for the purpose of avoiding a
summary judgment whenever there is the slightest doubt as to
the facts. Gottlieb v. Isenman, 1 Cir., 1954, 215 F.2d 184, 186;
Mitchell v. Pilgrim Holiness Church Corp., 7 Cir., 1954, 210
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F.2d 879, 881; Shafer v. Reo Motors, 3 Cir., 1953, 205 F.2d

685, 688; Arnstein v. Porter, 2 Cir., 1946, 154 F.2d 464,

468; Doehler Metal Furniture Co. v. United States, 2 Cir.,
1945, 149 F.2d 130, 135. As we have heretofore explained,
summary judgment is a harsh remedy and,

‘* * * should never be entered except where the defendant
is entitled to its allowance beyond all doubt; only where the
conceded facts show defendant's right with such clarity as
to leave no room for controversy; with all reasonable doubts
touching the existence of a genuine issue as to a material
fact *485  resolved against the movant; giving the benefit
of all reasonable inferences that may reasonably be drawn
from the evidence to the party moved against. ‘That one
reasonably may surmise that the plaintiff is unlikely to prevail
upon a trial, is not a sufficient basis for refusing him his day
in court with respect to issues which are not shown to be
sham, frivolous, or so unsubstantial that it would obviously
be futile to try them.’ Sprague v. Vogt, 8 Cir., 150 F.2d 795,

801; Traylor v. Black, Sivalls & Bryson, Inc., 8 Cir., 189
F.2d 213; Union Transfer Co. v. Riss & Co., 8 Cir., 218 F.2d
553; Caylor v. Virden, 8 Cir., 217 F.2d 739.' Northwestern
Auto Parts v. Chicago, B. & Q.R. Co., 8 Cir., 1957, 240 F.2d
743, 746, certiorari denied, 355 U.S. 815, 78 S.Ct. 16, 17, 2
L.Ed.2d 32.

Similarly, Judge Sanborn stated for this court in Union
Transfer Co. v. Riss & Co., 8 Cir., 1955, 218 F.2d 553, 555,
wherein we reversed a summary judgment:

‘Assuming the credibility of Grantski and viewing the
testimony given by him in his deposition in the light most
favorable to the plaintiffs, we are unable to say that the issues
tendered by them were so sham, frivolous or unsubstantial
that it would obviously have been futile to try them. The claim
asserted by the plaintiffs may be groundless, as the District
Court thinks it is, but, if so, its groundlessness does not, in our
opinion, so clearly appear as to make a summary judgment an
appropriate means of terminating the case.

‘* * * Whether at a trial the plaintiffs will be able to establish
their claim that the defendant was a bailee for mutual benefit
and was guilty of actionable negligence is questionable. We
go no further than to say that, in our opinion, they are entitled
to make the attempt.’

When, however, both parties have had an opportunity to
adduce all relevant, available evidence so that the trial court

is no longer uncertain as to the circumstances of the case,
then slight doubt as to the facts is insufficient to avert a
directed verdict or a judgment notwithstanding the verdict.
Rather, at that time, if it appears that a jury verdict for one
of the parties could rest on no substantial evidence or that it
would be against the clear weight of the evidence, a motion
for directed verdict or judgment notwithstanding the verdict

must be granted. Blackhawk Hotels Co. v. Bonfoey, 8 Cir.,
1955, 227 F.2d 232, 237, 56 A.L.R.2d 1047; Lovas v. General
Motors Corp., 6 Cir., 1954, 212 F.2d 805, 807; Baltimore &
Ohio R.R. Co. v. Postom, 1949, 85 U.S.App.D.C. 207, 177
F.2d 53, 54; Butte Copper & Zinc Co. v. Amerman, 9 Cir.,
1946, 157 F.2d 457. In summary:

‘Even in cases where the judge is of the opinion that he will
have to direct a verdict for one party or the other on the issues
that have been raised, he should ordinarily hear the evidence
and direct the verdict rather than attempt to try the case in

advance on a motion for summary judgment, * * *.’ Pierce
v. Ford Motor Co., 4 Cir., 1951, 190 F.2d 910, 915.

With that in mind we now consider this record, unfettered
by the prior ruling reversing the summary judgment. In so
doing, we are required to view the evidence in the light most
favorable to sustaining the jury verdict and to give to the
appellee the benefit of all inferences that reasonably may be
drawn in its favor. Chicago Great Western Ry. Co. v. Scovel,
8 Cir., 1956, 232 F.2d 952, 955; Sisco v. McNutt, 8 Cir., 1954,
209 F.2d 550, 552.
 Plaintiff is a corporation engaged in the real estate business.
Throughout all the negotiations herein it was represented
by one Jack Seligson, employed by it as a real estate
salesman. *486  In 1954, Seligson learned that the Ford
Motor Company plant in Kansas City, Missouri, might be
available for purchase and made inquiries with reference
thereto. These inquiries continued until April, 1956, at which
time Seligson learned that the Ford Motor Company had
definitely decided to sell the Kansas City property and that
he should contact a Mr. Powell at Ford's Dearborn, Michigan,
office for additional information.

In viewing the Ford property sometime during 1956, Seligson
noticed that it was located directly across the railroad tracks
from part of the defendant's plant. Among others, he then
communicated with the defendant and was referred to Mr.
R. F. Kuhnlein, at that time superintendent of construction,
assistant division manager, and special assistant to the
president of the division. Seligson asked Kuhnlein if the
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defendant would be interested in the Ford property. Kuhnlein
replied, ‘Don't kid yourself. That property is not available.’
He further stated that several years previously the defendant
had contacted Ford and tried to buy the property and had been
advised that the plant was not available and never would be
so. Seligson in turn advised Kuhnlein that the situation had
changed and that he had reason to believe that the property
would be for sale. Kuhnlein then said, ‘Well, if it is available,
we want it by all means. Get it for us.’ Seligson replied,
‘Okeh, we will.’ Kuhnlein asked Seligson to furnish him with
a ‘complete breakdown’ as to what buildings, land and other
installations might go with the property. Other parties who
had been contacted by Seligson with reference to purchasing
the Ford plant were then advised by him that he could no
longer represent them. Thereupon Seligson wrote to Powell of
Ford's Dearborn office requesting complete information. He
received a reply from a Mr. Anderson stating in substance that
Ford was in the preliminary stage of forming an opinion of
the market value of the property prior to placing it up for sale;
that it believed it would be in a position to discuss a sale in
about 60 days; that Seligson should contact them at such time;
and that it would then ‘* * * give you enough information
so you can present the property to your purchaser.’ The letter
also stated that the terms of sale were generally cash with the
possibility of short terms depending entirely upon who the
purchaser might be; that Ford had no interest in leasing the
property unless it was unable to sell it; and that the earliest
possession date would be sometime in February, 1957.

Upon receipt of the Ford Motor letter, Seligson called
Kuhnlein and told him of it. Kuhnlein still indicated disbelief
that the property was available for purchase. Seligson then
read the letter from Ford to him, after which Kuhnlein asked
Seligson to send him the letter. Seligson agreed to send a
photostatic copy to which Kuhnlein consented. At the same
time Kuhnlein mentioned that there must be other brokers
and other real estate people interested in the Ford property.
Seligson replied that such didn't make any difference because
he considered Armco his customer. Kuhnlein then stated,
‘Okeh, send me the letter and information, and see I get it.’
That same day Seligson had a photostatic copy of the Ford
letter made and sent to Kuhnlein, together with a letter of
transmittal dated June 8, 1956.

Immediately after the conversation between Kuhnlein and
Seligson, Kuhnlein prepared an office memorandum which he
circulated to other Armco officials. In it he stated as follows:

‘Jack Selingson of the Realty Investment Company, Emerson
1-3876, called me this morning and asked if we would be

interested in buildings and real estate for possible expansion
at Kansas City. He was talking about the Ford Motor
Company Plant at 12th and Winchester. He has received
a letter from the Ford Motor Company advising that they
are now in the process of preparing fair market values for
this property *487  and that this complete information will
be available to him within sixty days. The Ford Motor
Company, he said, indicated occupancy of this property could
be expected no earlier than February, 1957. Mr. Seligson
has a letter from Ford dated June 5, 1956 setting out this
information. I have asked him to put this in a letter and attach
a copy of the Ford Motor Company letter.

‘In discussing the apparent lack of interest in the Ford Motor
Company in disposing of this property, Mr. Seligson indicated
that they had been required by the government to hold the
property at 12th & Winchester in standby condition for
possible defense use. It was Mr. Seligson's understanding
that this stipulation has now been lifted and Ford is free to
handle the property as they see fit. If this is true, it could
account for the delays and lack of information which we have
encountered concerning this property.’

In the weeks following the letter of June 8, 1956, to
which Seligson received no reply, Seligson attempted to call
Kuhnlein a number of times. He was never able to reach
him and Kuhnlein failed to comply with Seligson's requests
to return his calls. Seligson also wrote two letters to the
Ford Motor Company official with whom he had previously
corresponded asking for more information which requests,
likewise, met with no response.

Mr. Anderson of the Ford Motor Company testified that
on August 1, 1956, he contacted agents of the St. Louis-
San Francisco Railroad, which line served the Ford plant
in Kansas City, for the purpose of having them introduce
to Ford possible purchasers of the property. The railroad
agents, he stated, sometime after August 16, 1956, ‘* * *
brought an invitation from Sheffield (Armco) to me with them
* * *’. When asked if he recalled telling the railroad that
he already had knowledge from Seligson that Armco had
evinced interest in the property, Anderson replied that he did
not recall ‘but there may have been such a thing said to him.’
At a meeting on August 21, 1956, with Kuhnlein as one of
the officials representing Armco and Anderson representing
Ford, the sale of the property by Ford to Armco was arranged.
The actual contract of sale was signed October 11, 1956. For
a more detailed statement of the evidence, see this court's
opinion in 255 F.2d 323.
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As to the defendant's first point, we are of the opinion that
there was sufficient evidence from which the jury could
conclude that the defendant employed the plaintiff to procure
the purchase of the Ford plant. Defendant had been interested
in acquiring the plant some years before but had been told
that it was unavailable and never would be available for
sale. When Seligson advised Kuhnlein that the situation had
changed and offered his services, Kuhnlein replied that they
wanted the property and that, if it was available, he should
acquire it for them and that he should furnish them with
a complete break-down thereon, to all of which Seligson
agreed. A clear statement of the applicable law of Missouri
is set forth in Murphy v. Knights of Columbus Bldg. Co., St.
Louis, 1911, 155 Mo.App. 649, 135 S.W. 446, 449, where the
court stated:

‘Real estate agents are not confined to the business of finding
purchasers for owners. They may be engaged as agents to find
suitable property for those who wish to purchase; in which
case, if there be no stipulation to the contrary, the presumption
is they are to be compensated by the purchaser. According
to the evidence, Rohan called and asked Murphy, one of the
plaintiff firm, to go out and find a suitable site for defendant's
need, which Murphy did. And, when Murphy called to see
Rohan about plaintiffs' compensation after defendant had
acquired the property, Rohan did not suggest that plaintiffs
had not been employed by him, but at first suggested that
McDonald, and not Murphy, had brought the property to
*488  his attention and later conceded that Murphy was the

first one to find the property. This evidence tended to prove
that Rohan employed the plaintiffs.’

Here, Kuhnlein told Seligson that if the property was available
the defendant wanted it and that Seligson should ‘get it for
us'. Clearly, there was sufficient evidence to justify submitting
the matter to the jury and the trial court committed no error

thereon. Ballentine v. Mercer, Kansas City, 1908, 130
Mo.App. 605, 109 S.W. 1037; O'Neal v. Mavrakos Candy Co.,
Mo.App., Kansas City, 1952, 255 S.W.2d 138, affirmed, 364
Mo. 467, 263 S.W.2d 430.
 We next concern ourselves with appellant's second point,
which is that the trial court erred in overruling its motions
because the evidence failed to show that plaintiff was the
procuring cause of the purchase. Here, too, we conclude
that the situation presented a question of fact for the jury's
determination. How we think that question should have been
resolved is of no moment, provided there was sufficient
evidence in the case upon which to base the jury's verdict.

Neither the trial court nor this court may substitute its
judgment for that of the jury on disputed fact issues.

 It is, of course, essential to recovery by the plaintiff that it
have been the ‘procuring cause’ of the purchase of the Ford
plant by the defendant. The law of Missouri with reference
thereto is well stated in Rogers v. McCune, Mo.App., St.
Louis, 1955, 283 S.W.2d 872, 877:

‘For an agent to recover a commission upon the sale of
property of his principal it is not sufficient that his act is one
of a chain of causes producing the contract— it must be the
procuring and inducing cause. The terms ‘procuring cause’
and ‘inducing cause’ refer to the cause which originates a
series of events which without break of continuity result in the
accomplishment of the object of the employment of the agent.
Williams v. Mashburn, Mo.App., 37 S.W.2d 478; Gamble
v. Grether, 108 Mo.App. 340, 83 S.W. 306; Crain v. Miles,
154 Mo.App. 338, 134 S.W. 52; Kyle v. Kansas City Life
Ins. Co., 356 Mo. 331, 201 S.W.2d 912; Ramsey v. West,
31 Mo.App. 676; F.H. & C.B. Gerhardt Real Estate Co. v.
Marjorie Real Estate Co., 144 Mo.App. 620, 129 S.W. 419;

Nooning v. Miller, 178 Mo.App. 297, 165 S.W. 1119; Real
Estate Enterprises, Inc. v. Collins, Mo.App., 256 S.W.2d 286;
Young v. Stecher Cooperage Works, 259 Mo. 215, 168 S.W.
611; Westerman v. Peer Inv. Co., 197 Mo.App. 278, 195 S.W.
78; Good v. Robinson, 194 Mo.App. 453, 184 S.W. 955.'

The evidence here tended to show and the jury so found
that the defendant did employ the plaintiff to ‘get’ the Ford
plant for it if it were available. After desiring to purchase
the Ford plant for a number of years and believing it to
have been entirely unavailable, defendant learned for the
first time through the plaintiff that the plant was going to
be for sale. Still dubious but wanting the plant if it could
get it, defendant instructed the plaintiff to proceed with
negotiations. Thereafter defendant learned from plaintiff that
Ford was preparing to offer its Kansas City plant for sale in
approximately 60 days and defendant was further informed
of some of the terms of sale and of the possession date.
The jury could well have given significance to Kuhnlein's
memorandum to other Armco officials following receipt of
this information and to his finally having accepted as a fact
that the Ford plant was available for Armco if it wanted it. Up
to that time Kuhnlein had dealt openly with Seligson and been
available to him on the telephone. Suddenly, after Kuhnlein
had the desired information, he refused to talk with Seligson
on the telephone or return his calls, and within a very short
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time thereafter Kuhnlein and his co-officials arranged for and
consummated the purchase of the Ford plant. *489  We think
the jury had a right to believe under these circumstances that
Seligson was the procuring cause of the purchase.
 A real estate agent is entitled to his commission on a purchase
or sale if he is the procuring cause, even though the parties
consummate the sale themselves. Studt v. Leiweke, Mo.App.,
St. Louis, 1937, 100 S.W.2d 30, 33; Glassman v. Fainberg,
Mo.App., St. Louis, 1931, 35 S.W.2d 950, 953. The rule is

stated in May v. Avansino, Mo.App., Kansas City, 1916,
185 S.W. 1178, 1180:

‘It does not follow that, because an agent employed to sell
property does not have a part in the final negotiations or in the
actual transfer, he should be deprived of his compensation.
That would enable all employers of such an agent to enjoy
the fruit of his labor without rendering any reward. When
one wishes to sell real estate, the first thing, and the main
thing, is to find a purchaser. If the agent employed to sell finds
the purchaser, he has performed the principal service of his

employment; and the fact that such purchaser falls in with
the owner, and they conduct the negotiations and complete
the sale, even at a different price, will not deprive the agent,
who has been the cause of their meeting of his commission.

Tyler v. Parr, 52 Mo. 249; Lane v. Cunningham, 171
Mo.App. 17, 153 S.W. 525; Millan v. Porter, 31 Mo.App. 563;
Hovey v. Aaron, 133 Mo.App. 573, 113 S.W. 718.’

Here by proper and full instruction the trial court left to the
jury the determination of whether or not the plaintiff was the
procuring cause of the defendant's purchase of the Ford plant.
The jury having found, not only that the plaintiff had been
employed, but that the plaintiff was the procuring cause of the
purchase and such finding having been based upon substantial
evidence, its verdict must stand.

Affirmed.

All Citations

273 F.2d 483, 2 Fed.R.Serv.2d 746

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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