
IN THE SUPREME COURT OF FLORIDA 

CASE NO. SC19-1336 

WILSONART, LLC and SAMUEL 
ROSARIO, 

 Petitioners, 

 

vs. DCA Case No. 5D18-2907 
L.T. Case No. 2018-CA-000237 

MIGUEL LOPEZ, as Personal 
Representative of the Estate of JON 
LOPEZ, deceased, 

 Respondent. 
      / 

 

RESPONDENT’S MOTION TO SUPPLEMENT 
THE RECORD UNDER FLA. R. APP. P. 9.200(f) 

Respondent’s decedent, the plaintiff below, drove an F-250 truck, the front of 

which collided with the right rear of a freightliner truck driven by Petitioner Rosario, 

one of the defendants below. (R. 179-80 ⁋⁋ 5, 9.) Mr. Rosario testified he was driving 

in the center lane of a three-lane road. (R. 171; Rosario Dep. 37:17-21.) However, 

the plaintiff’s expert attested in his affidavit that, in fact, the “Freightliner [was] 

positioned to the right side of the center lane, with the right side of the Freightliner 

over the lane line separating the center lane and the right outside lane of travel.” (R. 

179, ⁋ 8.) If a jury believes the expert’s testimony, then Mr. Rosario violated a traffic 

statute. See § 316.089, Fla. Stat. (2016) (“A vehicle shall be driven as nearly as 

practicable entirely within a single lane….”).  A violation of a statute is either 

negligence per se or evidence of negligence.  deJesus v. Seaboard Coast Line R. Co., 
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281 So. 2d 198, 201 (Fla. 1973). And, according to the plaintiff’s expert, this 

negligence—Mr. Rosario’s failure to maintain a single lane (not any sudden lane 

change)—caused the decedent’s F-250 to collide with the freightliner. (R. 180, ⁋ 12) 

(“The Freightliner failed to maintain his vehicle within a single lane. Had the subject 

Freightliner maintained a single lane, the subject F-250 could have completed [its] 

lane change without contact with the subject Freightliner.”). 

In reviewing these straightforward facts and adjudicating the defendant’s 

summary judgment motion, the trial court was required to interpret and apply Fla. 

R. Civ. P. 1.510—a rule that this Court adopted in 1950 (as then Common Law Rule 

43 and Equity Rule 40) when it borrowed heavily from text of then-existing Fed. R. 

Civ. P. 56. See, e.g., Bruce J. Berman and Peter D. Webster, Berman’s Florida Civil 

Procedure § 1.510:1 (April 2019). This text originally was understood to mean that 

“[t]he party against whom a motion for summary judgment is urged, is not required 

to present to the court his entire case, nor to present, by affidavit or otherwise, the 

testimony of all of his witnesses.” Williams v. Bd. of Pub. Instruction of Flagler 

County, 61 So. 2d 493, 494 (Fla. 1952). Originally, this text also was interpreted to 

mean “if there [were] issues of fact and the slightest doubt remain[ed], a summary 

judgment [could not] be granted.” Williams v. City of Lake City, 62 So. 2d 732, 733 

(Fla. 1953) (emphasis in the original); accord Arnstein v. Porter, 154 F.2d 464, 468 

(2d Cir. 1946) (adopting the “slightest doubt” standard in construing Rule 56). 
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No party advocated to the courts below that this original meaning of Florida’s 

summary judgment rule be changed. Normally, the failure to raise an issue in the 

lower courts precludes this Court from considering the issue.  See D.H. v. Adept 

Cmty. Services, Inc., 271 So. 3d 870, 887–88 (Fla. 2018) (Canady, J., dissenting) 

(criticizing the majority for deciding an issue not preserved in the lower courts); 

Sebo v. Am. Home Assurance Co., Inc., 208 So. 3d 694, 700 (Fla. 2016) (Polston, J., 

dissenting) (same). Yet, in this case, this Court has asked for briefing on whether 

Florida should adopt the federal summary judgment standard announced in the 1986 

trilogy by the pre-Scalia U.S. Supreme Court.1 (Order, Oct. 15, 2019). And that sua 

sponte request has triggered various groups, primarily representing corporate 

interests, to advocate this Court “change” its longstanding interpretation of its 

summary judgment rule. (E.g., Br. of Fla. Health Care Assoc. 15 (“This Court should 

adopt the federal summary judgment standard…, and it does not need to amend 

Florida Rule of Civil Procedure 1.510 to put that change into effect.”).) 

While this case may be the vehicle by which these interest groups seek to 

change Florida’s law, this case is still about the collision of two vehicles that resulted 

in a human being’s horrific death. (See R. 57-58 (Mendez’s testimony describing 

Mr. Jon Lopez’s final moments).) In pursuing this suit to prove that his brother 

 
1 The trilogy is Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242 (1986): and Matsushita Elec. Indus. Co. v. Zenith Radio 
Corp., 475 U.S. 574 (1986). 
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wrongfully died because of Mr. Rosario’s negligence, Mr. Miguel Lopez followed 

this Court’s precedent and did not put on his “entire case” at the 35-minute summary 

judgment hearing.  See Williams, 61 So. 2d at 494; (R. 209).  

For example, the opinions of plaintiff’s expert in the affidavit were based on 

two dash-cam videos, only one of which (the Rosario video) was seen by the courts 

below. (R. 179 ⁋ 5.) Moreover, the day after the 35-minute summary judgment 

hearing, Mr. Rosario’s counsel deposed the plaintiff’s expert for nearly two and half 

hours (R. 239-309), and nineteen exhibits were identified during that deposition (R. 

241-42), several of which supported the expert’s opinion that Mr. Rosario was 

driving his freightliner in two lanes. For instance, relying on a marked-up still shot 

taken from the Rosario dash-cam video and other evidence, Plaintiff’s expert 

testified how he calculated that Mr. Rosario was driving the freightliner partially in 

the right lane (R. 296:23-299:1.) That marked-up still shot (Exhibit 14 to the Stewart 

deposition, which is attached hereto as Exhibit A), along with twenty other exhibits 

identified in the four record depositions, was not filed in the courts below. 

The undersigned counsel knows that normally evidence not filed in the lower 

courts may not be added to the appellate record and that making such a request may 

subject counsel to sanctions. E.g., Thornber v. City of Fort Walton Beach, 534 So. 

2d 754, 755 (Fla. 1st DCA 1988). Yet, this case—where the Court is considering a 

change to the summary judgment standard that has existed since 1950—is not 
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normal. And, as Mr. Miguel Lopez’s advocate, the undersigned must “zealously 

assert[] the client’s position under the rules of the adversary system.” Fla. R. Prof. 

Conduct, Chapter 4, Preamble. 

Here, the Court itself has suggested—in the middle of the litigation—a change 

in the rules of our adversary system to a federal standard. In the federal system, an 

appellate court has the “inherent equitable power to supplement the record with 

information not reviewed by the [trial] court,” though “[s]uch authority is rarely 

exercised.” Shahar v. Bowers, 120 F.3d 211, 212 (11th Cir. 1997). Would the 

exercise of this rare authority be appropriate in this case? Yes, it would be. 

The rationales for the two normal Florida rules—an appellate court should not 

consider (i) issues or (ii) evidence not presented to the lower courts—no longer apply 

given this Court’s October 15th order authorizing the Petitioner, Mr. Rosario, to brief 

an issue (the adoption of the federal summary judgment standard) he never raised in 

the lower courts.  As a “general rule,” an “appellate court does not consider an issue 

not passed upon below” because it is “essential” that the parties below “have the 

opportunity to offer all the evidence they believe relevant to the issues.” Singleton 

v. Wulff, 428 U.S. 106, 120 (1976). If, contrary to this general rule, a party is allowed 

to argue on appeal an issue not raised below (as this Court has authorized Mr. 

Rosario to do), then the opposing party (here, Mr. Miguel Lopez) is unfairly 
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“surprised on appeal by [a] decision there of issues upon which [he] had no 

opportunity to introduce evidence” in the lower courts. Id. 

This Court, by its October 15th order, has decided to disregard its normal rule 

and consider an issue not presented below. Thus, it also should disregard its normal 

rule of not allowing a party to supplement the record with evidence not presented 

below. If this Court decides to adopt a federal standard for summary judgment that 

is more demanding of the non-movant than the Florida standard of the past seventy 

years, then fundamental fairness dictates that Mr. Miguel Lopez should have the 

opportunity to present additional evidence not considered by the lower courts. 

In addition, it is not unfair to Mr. Rosario for this Court to consider this 

additional evidence. Plaintiff’s expert attested below he considered the Mendez 

dash-cam video (R. 179 ⁋ 5), not just the Rosario dash-cam video considered by the 

lower courts. The expert also was deposed by Mr. Rosario’s counsel about, among 

other things, the nineteen exhibits identified during his deposition. (R. 239-309.) 

Finally, the expert attested he considered the Mendez and Pinnell depositions (R. 

179 ⁋ 5), which were filed in the trial court, albeit without exhibits (R. 41-101, 114-

60.) 

 Accordingly, Respondent, Mr. Miguel Lopez, requests that the Court 

supplement the record with the following: 

a.  Deposition Exhibits of Christopher Stewart, taken September 6, 2018; 
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b. Deposition Exhibits of David Mendez, taken June 8, 2018; 

c. Deposition Exhibits of Officer Pinnell, taken May 31, 2018; and 

d. Dash-cam Video provided by David Mendez. 

Petitioners’ object to the relief requested in this motion. If this motion is 

granted, the undersigned counsel will confer with Petitioners’ counsel to ensure 

proper copies of the materials cited above are filed with this Court. 

WHEREFORE, this Court should supplement its record with the materials 

cited above. 

CREED & GOWDY, P.A. 

/s/ Bryan S. Gowdy    
Bryan S. Gowdy 
Florida Bar No. 176631 
bgowdy@appellate-firm.com 
filings@appellate-firm.com 
865 May Street 
Jacksonville, Florida 32204 
Telephone: (904) 350-0075 
Facsimile: (904) 503-0441 
Co-counsel for Respondent 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on January 23, 2020, I electronically filed the 
foregoing document using the Florida Court’s E-Filing Portal and an electronic copy 
has been furnished to the following counsel of record: 

Sean M. McDonough 
Jacqueline M. Bertelsen 
Gary Spahn 
WILSON ELSER MOSKOWITZ EDELMAN 
& DICKER LLP 
111 North Orange Avenue, Suite 120 
Orlando, Florida 32801  
Telephone: (407) 203-7599 
sean.mcdonough@wilsonelser.com 
jacqueline.bertelsen@wilsonelser.com 
gary.spahn@wilsonelser.com 
Counsel for Petitioners 

Tony Bennett 
HICKS & MOTTO, P.A 
3399 PGA Blvd. 
Suite 300 
Palm Beach Gardens, FL 33410 
Telephone: (561) 683-2300 
tbennett@hmelawfirm.com 
Co-counsel for Respondent  

Angela C. Flowers 
KUBICKI DRAPER, P.A. 
101 S.W. Third Street 
Ocala, Florida 34471 
Telephone: (352) 622-4222 
af-kd@kubickidraper.com 
Amicus Counsel for Federation of 
Defense and Corporate Counsel 

William W. Large 
FLORIDA JUSTICE REFORM INSTITUTE 
210 South Monroe Street 
Tallahassee, Florida 32301 
William@fljustice.org 
Amicus Counsel for Florida Justice 
Reform Institute and Florida Trucking 
Association  

George N. Meros, Jr. 
Kevin W. Cox 
Tiffany A. Rodenberry 
Tara R. Price 
HOLLAND & KNIGHT, LLP 
315 South Calhoun Street, Suite 600 
Tallahassee, Florida 32301 
Telephone: (850) 224-7000 
george.meros@hklaw.com 
kevin.cox@hklaw.com 
tiffany.roddenberry@hklaw.com 
tara.price@hklaw.com 

Kansas R. Gooden 
BOYD & JENERETTE, P.A. 
11767 South Dixie Highway 
Suite 274 
Miami, Florida 33156 
Telephone: (305) 537-1238 
kgooden@boydjen.com 
Amicus Counsel for Florida Defense 
Lawyers Association 
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Amicus Counsel for Chamber of 
Commerce of the United States of 
America and the Florida Chamber of 
Commerce 

Elaine Walter 
BOYD, RICHARDS, PARKER & 
COLONNELLI 
100 S.E. 2nd Street, Suite 2600 
Miami, Florida 33131 
ewalter@boydlawgroup.com 
Amicus Counsel for Florida Defense 
Lawyers Association 

Wendy F. Lumish 
Alina Alonso Rodriguez 
Daniel A. Rock 
BOWMAN AND BROOKE LLP 
Two Alhambra Plaza, Suite 800 
Coral Gables, Florida 33134 
Telephone: 305-995-5600 
Wendy.lumish@bowmanandbrooke.com 
Alina.rodriguez@bowmanandbrooke.com 
Daniel.rock@bowmanandbrooke.com 
Amicus Counsel for Product Liability 
Advisory Council, Inc. 

Benjamin Gibson 
Jason Gonzalez 
Daniel Nordby 
Amber Stoner Nunnally 
Rachel Procaccini 
SHUTTS & BOWEN, LLP 
215 South Monroe Street, Suite 804 
Tallahassee, Florida 32301 
Telephone: (850) 241-1717  
bgibson@shutts.com 
jasongonzalez@shutts.com 
dnordby@shutts.com 
anunnally@shutts.com 
rprocaccini@shutts.com 
Counsel for Florida Health Care 
Association and Associated Industries 
of Florida  

Edward G. Guedes 
Eric S. Kay 
WEISS SEROTA HELFMAN, COLE & 
BIERMAN 
2525 Ponce de Leon Blvd., Suite 700 
Coral Gables, Florida 33134 
Telephone: (305) 854-0800 
eguedes@wsh-law.com 
ekay@wsh-law.com 
szavala2wsh-law.com 
jmessa@wsh-law.com 
Amicus Counsel for Florida Justice 
Reform Institute & Florida Trucking 
Association 

Manuel Farach 
MCGLINCHEY STAFFORD 
1 East Broward Blvd. 
Suite 1400 
Fort Lauderdale, FL 33301 

Joseph S. Van de Bogart 
VAN DE BOGART LAW, P.A. 
2850 North Andrews Avenue 
Fort Lauderdale, FL 33311 
Telephone: (954) 567-6032 
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Telephone: (954) 356-2501 
mfarach@mcglinchey.com 
ajairam@mcglinchey.com 
Counsel for the Business Law Section 
of the Florida Bar 

joseph@vandebogartlaw.com 
Counsel for the Business Law Section of 
the Florida Bar 

Julissa Rodriguez 
SHUTTS & BOWEN, LLP 
200 South Biscayne Blvd., Suite 4100 
Miami, Florida 33131 
Telephone: (305) 347-7321 
jrodriguez@shutts.com 
Attorneys for Amicus Curiae 
Florida Health Care Association and 
Associated Industries of Florida 

 

/s/ Bryan S. Gowdy     
Attorney 
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