
IN THE SUPREME COURT OF FLORIDA 

 

 

IN RE: PETITION TO AMEND RULE    CASE NO. SC19- 

REGULATING THE FLORIDA BAR 1-3.2(b) 

________________________________________/ 

 

PETITION TO AMEND RULE REGULATING  

THE FLORIDA BAR 1-3.2(b) 

 

Matthew W. Dietz, Esq. a member in good standing with The Florida Bar and 

as a representative of the Petitioners as defined below, respectfully files this Petition 

and request this Court amend the Rule Regulating the Florida Bar 1-3.2(b), in the 

manner as explained below: 

Jurisdictional Statement 

 

Pursuant to Rule 1-12.1(f) of the Rules Regulating the Florida Bar: 

 

1. Petitioners, who total 50 in number and whose names are set forth on 

Appendix A attached to this Petition, are all members in good standing 

with The Florida Bar.   

 

2. A copy of this Petition has been filed with The Florida Bar 90 days before 

the filing of this Petition with this Court. 

 

3. A Notice of Intent to file this Petition has been published in The Florida 

Bar News at least 30 days before the filing of this Petition, and a copy of 

the notice is attached hereto as Appendix A. 

 

Explanation of the Proposed Changes 

 

The Petitioners propose amendments to Rule 1-3.2(b) and transfer to a new rule, 

Rule 3-4.8, so as to eliminate the stigma of maintaining a second-class membership 

to lawyers who are under a consent agreement because of a disability.  Furthermore, 

this new rule conforms The Florida Bar’s rules with the practices of the Florida 

Board of Bar Examiners, which offers consent agreements to those applicants with 
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current specified disabilities that impair the practice of law.  Lastly, the new rule 

gives discretion to the Supreme Court to mandate payment of costs of a consent 

agreement. As a result, the proposed rule conforms to the requirements of the 

Americans with Disabilities Act, as well as current best practices from the American 

Bar Association, and this Court’s ruling in Fla. Bd. of Bar Exam'rs Re Amendment 

of Rules of Sup. Court Relating to Admissions to the Bar, 645 So. 2d 972 (Fla. 1994) 

and Fla. Bd. of Bar Exam'rs re Chavez, 894 So. 2d 1 (Fla. 2004).  

  

History of Rule 1-3.2(b) 

Since 1986, The Florida Bar has allowed conditional admission under Rule 1-3.2(b) 

for applicants with “a prior history of drug, alcohol or psychological problems.” In 

enacting the rule, the rationale was as follows: 

RATIONALE: The Florida Board of Bar Examiners is seeing an 

increasing number of applicants with psychiatric, drug and alcohol-

related problems. Based on expert testimony heard by the Board, it is 

clear that significant drug and alcohol-related problems are not isolated 

self-limiting episodes but rather a constant struggle throughout an 

individual's life to abstain from these substances. The fact that 

alcoholism is a progressive disease which if left unchecked will 

physically disable the patient at some point makes evaluation of the 

problems and follow-up extremely important.… 

In dealing with applicants who have experienced drug or alcohol-

related problems or serious psychological disorders, the Board must be 

conscious of both the rights of the individual applicant and the 

protection of the public interest. Unrestricted admission of such an 

applicant can have catastrophic consequences. A client's legal affairs, 

funds and even personal liberty are all jeopardized by the actions of an 

impaired attorney. However, the wholesale denial of applicants with 

these problems is not an acceptable solution.… 

The Consent Order will be used only after the Board has conducted its 

background investigation and has determined that the filing of 

Specifications is warranted based on adverse information arising from 

the applicant's psychological disorder or abuse of drugs or alcohol. 

IN RE: Petition of Florida Board of Bar Examiners for Amendment of the Rules of 

the Supreme Court of Florida Relating to Admissions to the Bar, Case No. SC60-
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68,307.   At the time, The Florida Bar filed an objection to the proposed rule, and 

the Supreme Court ordered that The Florida Bar and FBBE meet to file a joint 

proposal.  In re Fla. Bd. of Bar Exam'rs etc., 498 So.2d 914, 914 (Fla.1986). In final 

rule, this Court amended several provisions of Rule 5-15 of the Rules Regulating the 

Admission of the Florida Bar, and Rule 1-3.2(b) of the Rules regulating the Florida 

Bar.  

Currently, the Florida Board of Bar Examiners develops terms of a consent 

agreement pursuant to Rule 5-15 of the Rules Regulating the Admission of the 

Florida Bar, and if ordered by the Florida Supreme Court, the agreement is 

administered by The Florida Bar.  Pursuant to Rule 1-3.2(b), costs of administration 

of the Agreement are shifted to the member who is subject to the consent agreement.  

The consent agreement is deemed to be confidential, and the lawyer is considered to 

be a member in good standing, notwithstanding their classification as a 

“conditionally admitted member.”  

Evolution of Disability Rights and Stereotypes of Mental Illness and Substance 

Abuse 

Since 1986, there has been significant development of Federal and Florida law to 

protect persons with disabilities from discrimination based upon stereotypes.  

Accordingly, to ensure that prior to denying or limiting a professional license, a 

governmental entity must make an individual assessment to ensure that any 

perceived risk due to a disability is substantial and related to the practice of that 

profession.   

Primarily, in 1990, the Americans with Disabilities Act, 42 U.S.C. § 12101, et seq. 

was enacted to prohibit societal exclusion or discrimination against persons with 

disabilities “as a result of presumptions, generalizations, misperceptions, ignorance, 

irrational fears, patronizing attitudes, or pernicious mythologies.” 135 

Cong.Rec.S4979-02, S4984 (daily ed. May 9, 1989) (Statement of Sen. Harkin).  

The purpose of the law is to eliminate all types of discrimination against persons 

with disabilities, “including outright intentional exclusion,… overprotective rules 

and policies,… exclusionary qualification standards and criteria, segregation, and 

relegation to lesser services, programs, activities, benefits, jobs, or other 

opportunities.”  42 U.S.C. § 12101(5). 

Under the ADA, adverse licensing decisions may not be made without a 

demonstration that a purported risk to the public is both substantial and likely, given 

objective and current medical information and testing, and is not speculative, invalid 
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or unreliable over time, or remote. Speculative harms are not sufficient to create, 

deny or place eligibility bars for a program or service offered by a covered entity on 

the basis of disability.  See Bragdon v. Abbott, 524 U.S.624 (1998); See Waddell v. 

Valley Forge Dental Associates, Inc., 276 F.3d 1275,1280(11th Cir.2001) (adopting 

a four factor test to determine if a risk was significant).  

The U.S. District Court for the Northern District of Florida (Judge Robert L. Hinkle) 

issued an order on February 25, 2019, in Hobbs v. Fla. Bd. of Bar Exam'rs, No. 

4:17cv422-RH-CAS, 2019 U.S. Dist. LEXIS 50732, at *4-5 (N.D. Fla. Feb. 25, 

2019), in a case where Julius Hobbs sued The Florida Board of Bar Examiners 

regarding the scope of the investigation into an applicant’s substance abuse history 

and surcharges related to the investigative process.  In Hobbs, the court found that 

while an investigation of an applicant’s background is relevant to determine if there 

is a substantial risk to the public, the investigation should be limited to the fitness to 

practice law, especially considering that such disclosures in the investigation is to a 

governmental entity.    

In November 2018, The Florida Board of Bar Examiners changed questions 25 and 

26, on the Bar Application, to address mental health and substance abuse issues 

within the past five years that have impaired or could impair the ability to practice 

law.  The mental health question (question 25) was limited to conditions such as 

schizophrenia or other psychotic disorder, bipolar disorder or major depression with 

suicidal ideations.  The substance abuse inquiry was separated from mental health 

and placed in question 26, and contained the limitation to five years and the nexus 

to the ability to practice law. See Letter to Justice Fred Lewis from the Florida Board 

of Bar Examiners, dated September 27, 2018.  In the Summary Judgment hearing in 

Hobbs, Judge Hinkle found that such questions were not overbroad under the 

Americans with Disabilities Act.   

Reduction of Stigma of Mental Illness and Substance Abuse 

If the standard in existing Rule 1-3.2(b) of “a prior history of drug, alcohol or 

psychological problems” is used to categorize lawyers or applicants who should be 

subject to additional scrutiny, more than fifty percent of Florida Bar applicants and 

new Florida lawyers would qualify for this classification.  According to the Young 
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Lawyers Division Mental Health & Wellness in the Legal Profession survey1 results, 

published in 2019: 

 62% of respondents believe that they have suffered from anxiety or 

depression or both where it has lasted for more than four weeks or have 

substantially impacted their job. (question 17) 

 36% of those who suffered from anxiety or depression or both self-

medicated with alcohol.  (question 20) 

 37% of respondents diagnosed with or professionally treated for 

depression, anxiety or another mental health concern. (question 19) 

 27% of all respondents handle stress with alcohol (question 23) 

Furthermore, the American Bar Association Survey of Law Student Well-Being 

(SLSWB) implemented in spring 2014 at fifteen law schools around the country, 

demonstrated similar findings, and also included alcohol and drug use,2 as follows: 

 Twenty five percent of all respondents were at significant risk for alcohol 

use disorder. More than half of the respondents reported drinking enough 

to get drunk in the prior thirty days; 43% of the respondents had engaged 

in binge-drinking at least once in the prior two weeks, and  22% of law 

students binge-drank two or more times in the prior two weeks. 

 Twenty five percent used marijuana within the past twelve months, and 

fourteen percent within the past 30 days; six percent used cocaine within 

the past twelve months, and two percent within the past 30 days.  

 Prescription drugs within the past year: Sleeping medication 9%; Sedatives 

- 12%; Stimulants -  13%; Pain Medications – 15%; Anti-Depressants  - 

12%  

 14% of respondents reported having used prescription drugs without a 

prescription in the prior twelve months. Stimulants were the prescription 
                                                 
1 Found at https://www-media.floridabar.org/uploads/2019/04/Young-Lawyers-

Division-Mental-Health-Wellness-Survey-Report-Final.pdf (last accessed on May 

6, 2019) 
2 Jerome Organ, David Jaffe & Katherine Bender, Suffering in Silence: The Survey 

of Law Student Well-Being and the Reluctance of Law Students to Seek Help for 

Substance Use and Mental Health Concerns, 66 J.Legal Educ., Autumn 2016, at 128-

134 

https://www-media.floridabar.org/uploads/2019/04/Young-Lawyers-Division-Mental-Health-Wellness-Survey-Report-Final.pdf
https://www-media.floridabar.org/uploads/2019/04/Young-Lawyers-Division-Mental-Health-Wellness-Survey-Report-Final.pdf
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drug most frequently used without a prescription (9%), followed by pain 

medication and sedatives/anxiety medication (4%) 

  

As such, a standard that relies on prior or current history of drug, alcohol or 

psychological problems encompasses the majority of applicants to the Florida Bar.  

However, only a small fraction would actually disclose a “drug, alcohol or 

psychological problem”, and would be more likely to disclose if treatment for such 

problem had been received.  As a result, applicants to the Florida Bar, including law 

students, were reluctant to disclose or obtain treatment for substance abuse or mental 

health for fear that it would be a hurdle to obtain admission or would require 

disclosure of sensitive personal information. 

In response to this concern, the Florida Board of Bar Examiners limited the inquiry 

to schizophrenia or other psychotic disorder, bipolar disorder or major depression 

with suicidal ideations, or a recent history of substance or alcohol abuse.  Ideally, 

the investigation will determine if a mental illness or substance abuse is untreated, 

and would pose a danger to the public if the person became a member of the Florida 

Bar. Furthermore, all rules should be narrowly tailored to encourage students and 

applicants to address wellness and receive treatment for substance abuse disorders 

or mental health issues as an element of professionalism of a practicing Florida 

lawyer.   

Other jurisdictions have entirely moved away from disability-related inquiries to 

inquiries related to the underlying behavior.  In 2015, the American Bar Association 

adopted a resolution (ABA Resolution 102, Aug.3-4 2015), to “eliminate questions 

that ask about mental health history, diagnoses, or treatment and instead use 

questions that focus on conduct or behavior that impairs an applicant’s ability to 

practice law in a competent, ethical, and professional manner.”   

On July 30, 2019, California enacted a new law which prohibited the State Bar from 

reviewing or considering the person’s medical records relating to mental health 

unless the applicant proactively uses the records to demonstrate good moral 

character, or as a mitigating factor to explain a specific act of misconduct.  SB 544, 

Calif. Senate Bill (2019).  The rationale and analysis for the statute focused on the 

deterrent effect that such inquiry has in the decision to obtain mental health services.  

In addition, as further support of the California bill, the analysis notes that Virginia, 

Washington and Louisiana has entirely ended the practice of inquiring about an 
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applicant’s mental health diagnosis and treatment, rather than conduct and 

performance.3 

Segregating members into categories based on their disability and need for treatment 

is similarly stigmatizing and will further dissuade lawyers or applicants to the 

Florida Bar from receiving needed treatment or monitoring – and serves no purpose. 

A consent agreement is a contract and should be treated as any other contract. The 

importance of this change is to recognize that rules which are overbroad or 

stigmatize mental health issues or substance abuse serve to dissuade current and 

future members of the Florida Bar from seeking mental health or substance abuse 

assistance.   

Change in the Rule to Reduce Stigma 

The change in this rule will have no effect on the current operation of the practices 

of The Florida Bar.  The only segment that will have any effect on The Florida Bar 

will be the change to make the imposition of administration costs to the member 

discretionary by the Supreme Court.  The Florida Board of Bar Examiners will 

continue to recommend consent agreements that will be approved by the Supreme 

Court and administered and enforced by The Florida Bar. 

The difference is changing the nomenclature from punishing disability-related 

conditions to treating a consent agreement similarly to any other accommodation for 

a disability-related need. As such, a person who is subject to a consent agreement 

would not be a separate class of members who is on probation, only a member in 

good standing that is subject to a consent agreement.  A breach of such agreement is 

subject to the jurisdiction of the Supreme Court, pursuant to the terms of the 

agreement. If such breach is accompanied by another violation of the Rules of 

Professional Conduct, then additional sanction may be warranted.  

The change in shifting the costs of administration of the Consent Agreement to the 

discretion of the Supreme Court is to avoid penalizing applicants solely because of 

                                                 
3 CA. Senate Judiciary Analysis, found at 

http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200

SB544# ; CA Senate Floor Analysis, p 3-5, found at 

http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200

SB544# and CA Assembly Judiciary Analysis, found at 

http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200

SB544#  

http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200SB544
http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200SB544
http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200SB544
http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200SB544
http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200SB544
http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200SB544
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that person’s disability or where the imposition of such costs would be inequitable.  

There is also a risk that impositions of a surcharge on a qualified person with a 

disability could be a violation of the Americans with Disabilities Act.    

Where a consent agreement is a reasonable accommodation for a qualified person 

with a disability, who would otherwise meet the essential eligibility requirements 

under Rule 3-10.1 of the Rules Relating to the Admission to the Bar, additional 

surcharges to membership may be deemed to be an unlawful surcharge under 28 

C.F.R.§  35.130(f).  Because of the overall income of The Florida Bar, the costs of 

such monitoring would not be considered an undue financial burden under 28 C.F.R. 

35.164. 

For example, there are circumstances where law students with treated bipolar 

conditions or treated schizophrenia, without a pattern or conduct of behavior that 

would adversely affect the practice of law, but will agree to a consent agreement to 

avoid the expense and the invasiveness an examination and disclosure of sensitive 

medical records.  Other than the applicant’s willingness to enter into a consent 

agreement, the limitations on the person’s ability to practice may be a violation of 

the Americans with Disabilities Act. Also due to the limited costs involved in the 

administration of this agreement for a person who is treated by their own 

psychiatrist, the applicant should be able to request a waiver of such costs.   

On the other hand, there are other applicants that would otherwise not meet the 

essential eligibility requirements under Rule 3-10.1 or the Rules Relating to the 

Admission to the Bar for membership in the Florida Bar due to conduct related to a 

disability.   This would include a recent felony DUI.  Without a consent agreement 

the applicant would not be a member of the Florida Bar.  In this circumstance, as the 

applicant would not be a qualified person with a disability, the imposition of costs 

would not be in violation of the ADA, and imposition of costs would be equitable.   

Organization of Amendments 

The organization of these amendments appears as required by Part IV of this 

Court’s administrative order number AOSC 06-14 of June 14, 2006 in In Re: 

Guidelines for Rules Submissions.  The following information is provided: a 

jurisdictional statement, a discussion of each proposed change; and a discussion of 

any significant dissenting views. 

 



In Re Amendments to Rule Regulating The Florida Bar 1-3.2(b) 

August 7, 2019 

 

Page 9 of 12 

Amendments 

CHAPTER 4 GENERAL 

SUBCHAPTER 1-3. MEMBERSHIP 

Rule 1-3.2 Membership Classifications 
  

 

 

 

 DELETED IN ITS ENTIRETY  
 

Explanation:  The change eliminates an entire subcategory of membership to 

the Florida Bar for persons with a “prior history of drug, alcohol, or psychological 

problems” who have conditions of probation imposed on their license.   The rule to 

permit monitoring of consent agreements is transferred to Rule 3-4.8, Rules 

Regulating the Florida Bar.  

 

CHAPTER 3. RULES OF DISCIPLINE 

SUBCHAPTER 3-4. STANDARDS OF CONDUCT 

Rule 3-4.8 Consent Agreement 

 

Explanation: This new rule provides authority for The Florida Bar to monitor 

a consent agreement as ordered by the Supreme Court of Florida.  It also provides 

discretion to the Supreme Court of Florida to assess costs of monitoring to the 

member subject to the consent agreement.  The new rule does not contain the basis 

for conditional admission, a description of the conditions and period of probation as 

such terms are not determined by The Florida Bar,  are included in Rule 5-15, Rules 

Regulating to the Admissions to the Bar, as well as the regulations and policies of 

the Florida Board of Bar Examiners.  Lastly, the specifics of the proceedings to 

determine compliance with the conditions of the consent agreement or other related 

disciplinary proceedings were removed as well, as the current rule refers to 

proceeding in the “same manner as matters of contempt provided elsewhere in the 

Rules Regulating the Florida Bar.”  Accordingly, such additional explanation of the 

procedures is duplicative of Rule 3-7.2 

Reasons:  The Petitioners propose deletion of Rule 1-3.2(b), and new rule 3-

4.8, to reduce stigma of disability in the profession as well as  to be in conformance 

with the Americans with Disabilities Act, 42 U.S.C. § 12131.   

 

Source:  Petitioner Matthew Dietz, Disability Independence Group 
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Background Information:  

 Letter to Justice Fred Lewis from the Florida Board of Bar Examiners, 

dated September 27, 2018.   

 Hobbs v. Fla. Bd. of Bar Exam'rs, No. 4:17cv422-RH-CAS, 2019 U.S. 

Dist. LEXIS 50732 and transcript of the hearing 

 ABA Resolution 102, Aug 3-4 2015, and commentary. 

 

Board Action:  The Florida Bar Board of Governors Disciplinary Procedures 

Committee voted 4-0 to recommend that the Board of Governors support this 

petition to Amend the Rule Regulating the Florida Bar 1-3.2(b).  The Board of 

Governors approved the recommendation on voice vote without objection on May 

24, 2019. 

Official Notice of Amendments 

Pursuant to R. Regulating Fla. Bar 1-12.1(g), formal notice of intent to file all 

the proposals in this petition was published in the June issue of the Bar News.  A 

copy of that published notice from the Internet version of that News issue is included 

with this petition, in Appendix A.  This notice can also be found at: 

https://www.floridabar.org/the-florida-bar-news/member-driven-petition-to-

amend-bar-rules-concerning-conditionally-admitted-members/  

Contents of Appendices 

The notice of intent to file this petition is provided in Appendix A as well as 

a list of the petitioners, who total 50 and are all members in good standing with The 

Florida Bar. 

The complete text of all proposals is included in Appendix B to this petition, 

in legislative format (i.e., deleted language struck through, shown first, followed by 

new language underlined). 

A separate two-column presentation follows in Appendix C, which includes 

extracted text of affected rules with proposed amendments in legislative format and 

an abbreviated recitation of the reasons for the changes. 

Appendix D contains background materials referred to in this petition, 

including: Letter to Justice Fred Lewis from the Florida Board of Bar Examiners, 

https://www.floridabar.org/the-florida-bar-news/member-driven-petition-to-amend-bar-rules-concerning-conditionally-admitted-members/
https://www.floridabar.org/the-florida-bar-news/member-driven-petition-to-amend-bar-rules-concerning-conditionally-admitted-members/
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dated September 27, 2018; Hobbs v. Fla. Bd. of Bar Exam'rs, No. 4:17cv422-RH-

CAS, 2019 U.S. Dist. LEXIS 50732 and transcript of the hearing. 

Comments in Response to Amendments 

The petition was timely published, and there were no comments or responses 

to the publication of this rule. 

Oral Argument Not Requested 

The Petitioners do not seek oral argument regarding these amendments, unless 

this Court orders oral argument or bar members file comments that require additional 

response or appearance by the Petitioners or the undersigned. 

 Effective Date Request 

As to all amendments sought in this filing, the Petitioners request that any 

changes be made effective immediately from the date of this Court’s order as the 

amendments conform to the rules and procedures of the Florida Board of Bar 

Examiners, and will have no substantive effect on new members or new applicants.   

The Petitioners request that this Court enter an order amending the Rules 

Regulating the Florida Bar as requested in this petition. 

Respectfully submitted, 

 

By: /s/ Matthew W. Dietz 

Matthew W. Dietz, Esq. 

Florida Bar No.: 0084905 

Disability Independence Group, Inc.  

2990 Southwest 35th Avenue  

Miami, Florida 33133  

T: (305) 669-2822  

mdietz@justdigit.org  

aa@justdigit.org         

  

mailto:mdietz@justdigit.org
mailto:aa@justdigit.org
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing Petition 

to Amend the Rule Regulating The Florida Bar 1-3.2(b), have been filed using the 

E-Filing Portal, and served to Joshua E. Doyle, Bar Executive Director, at The 

Florida Bar Headquarters 651 E Jefferson St, Tallahassee, FL 32399-6584, by e-mail 

jdoyle@floridabar.org, on this 7th day of August, 2019. 

Respectfully submitted, 

 

By: /s/ Matthew W. Dietz 

Matthew W. Dietz, Esq. 

Florida Bar No.: 0084905 

Disability Independence Group, Inc.  

2990 Southwest 35th Avenue  

Miami, Florida 33133  

T: (305) 669-2822  

mdietz@justdigit.org  

aa@justdigit.org  

 

CERTIFICATE OF COMPLIANCE 

I HEREBY CERTIFY that this petition has been prepared in MS Word using 

Times New Roman 14-point font, and in compliance with the Florida Rule of 

Appellate Procedure 9.210(a)(2).

Respectfully submitted, 

 

By: /s/ Matthew W. Dietz 

Matthew W. Dietz, Esq. 

Florida Bar No.: 0084905 
   

mailto:jdoyle@floridabar.org
mailto:mdietz@justdigit.org
mailto:aa@justdigit.org
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APPENDIX A

Appendix A - 1



 

The undersigned members in good standing with The Florida Bar hereby join 

in the Petition to Amend Rule Regulating the Florida Bar 1-3.2(b). 

 Name Florida Bar Number 

1 Patrick Montoya 0524441 

2 Tequisha Myles 676551 

3 Richard Myles 0175001 

4 Ed Grunewald 612472 

5 Paolo Annino 379166 

6 D. Porpoise Evans 576883 

7 Amy Pettway 106145 

8 Robert Bertisch 126069 

9 Julie Feigles 353604 

10 H.T. Smith 158499 

11 MaryAnn Lukacs 747459 

12 Jeffrey Hearne 0512060 

13 Kathy Grunewald 513090 

14 A. Lester Langer 137828 

15 Sharon Langer 284475 

16 Stephanie Langer 149720 

Appendix A  - 2



17 Lisa Goodman 118698 

18 Matthew Dietz 0084905 

19 Denise Mutamba 111727 

20 Marsha  Reisman 0520217 

21 Kimberley Spire-Oh 35028 

22 Sherab Chodron 41515 

23 Margaret Hoyt 0998680 

24 Jennifer Dietz 0945897 

25 Diana Ferguson 841331 

26 Valarie Jonas 0616079 

27 Dennis G. Kainen 339393 

28 Benjamin Stevenson 598909 

29 Daniel Tilley 102882 

30 Elizabeth Schwartz 114855 

31 Jeanne Baker 880700 

32 Mitchell Silverman 0230250 

33 Bernard Perlmutter 0455260 

34 Kara Ottervanger 112110 

35 Elizabeth Iglesias 0163740 

Appendix A  - 3



36 Stacie Schmerling 83862 

37 Howard Talenfeld 312398 

38 Daniel Quintian 105525 

39 Rebecca Schram 84660 

40 Christopher Brochyus 68307 

41 Peggy Smith-Bush 0602221 

42 Gregg Morton 0484393 

43 Aleksandra Sikorska 99160 

44 Caitlyn Kio 1011014 

45 Melba Pearson 581038 

46 Sean Rowley 26935 

47 Nejla Calvo 118118 

48 Courtney Cunningham 628166 

49 Chelsea Dunn 1013541 

50 Ashley Baillargeon 0299175 

  

Appendix A  - 4



IN THE SUPREME COURT OF FLORIDA 

CASE NO. SC19- ______ 

 

IN RE: PETITION TO AMEND 
RULE 1-3.2(b) OF THE  
RULES REGULATING THE FLORIDA BAR  

_________________________________________________/ 
 

SECOND AMENDED NOTICE OF INTENT TO FILE PETITION TO AMEND  

RULE 1-3.2(b) OF THE RULES REGULATING THE FLORIDA BAR 

 

 Pursuant to Rule 1-12.1 of the Rules Regulating The Florida Bar, notice is hereby given 

that a Petition to amend Rule 1-3.2(b) of the Rules of Professional Conduct will be filed in the 

Florida Supreme Court on Wednesday, August 7, 2019. 

 The Petition will request the Florida Supreme Court to delete Rule 1-3.2(b) and 

transfer the text to a new rule, Rule 3-4.8, which will provide as follows: 

RULE 1-3.2 MEMBERSHIP CLASSIFICATIONS 

(a)  Members in Good Standing.   

(1)  Members of The Florida Bar in good standing means only those persons licensed to 
practice law in Florida who have paid annual membership fees for the current year and who 
are not retired, resigned, delinquent, on the inactive list for incapacity, or suspended. 

(2)  Members of The Florida Bar who have elected inactive status, who have paid annual 
membership fees for the current year, and who are not retired, resigned, delinquent, 
suspended, or on the inactive list for incapacity, are considered to be in good standing only 
for purposes of obtaining a certificate of good standing and for no other purpose.  A certificate 
of good standing issued to an inactive member will reflect the member’s inactive status. 

(b)  Conditionally Admitted Members.  The Supreme Court of Florida may admit a person 
with a prior history of drug, alcohol, or psychological problems to membership in The Florida Bar 
and impose conditions of probation as the court deems appropriate on that member.  The period of 
probation will be no longer than 5 years, or for an indefinite period of time as the court deems 
appropriate by conditions in its order.  The conditions may include, but not be limited to, 
participation in a rehabilitation program, periodic blood and urine analysis, periodic psychological 
examinations, or supervision by another member of The Florida Bar.  The probation will be 
monitored by The Florida Bar and the costs paid by the member on probation. A failure to observe 
the conditions of probation or a finding of probable cause as to conduct of the member committed 
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Second Amended Notice of Intent to file Petition to Amend Rule 1-3.2(b) 

Page 2 of 3 
 

Disability Independence Group, 2990 Southwest 35th Avenue, Miami, Florida 33133 

during the period of probation may terminate the probation and subject the member to all available 
disciplinary sanctions.  Proceedings to determine compliance with conditions of admission will be 
processed in the same manner as matters of contempt provided elsewhere in these Rules 
Regulating The Florida Bar.  If necessary, the court may assign a judicial referee to take testimony, 
receive evidence, and make findings of fact in the manner prescribed in the rule concerning 
procedures before a referee.  The findings of the referee may be appealed as provided in the rule 
for procedures before the supreme court. 

(c)(b)  Inactive Members.  [no change] 

RULE 3-4.8 CONSENT AGREEMENTS 

The Supreme Court of Florida may admit a person to membership in The Florida Bar under a 

consent agreement as provided in the Rules Relating to Admissions to the Bar.  The consent 

agreement will be monitored by The Florida Bar.  The Supreme Court of Florida may require that 

the member admitted under the consent agreement pay monitoring costs.   A failure to observe the 

conditions of the consent agreement or a finding of probable cause as to conduct of the member 

committed during the period of the consent agreement may terminate the agreement and subject 

the member to all available disciplinary sanctions.  Proceedings to determine compliance with 

conditions of admission will be processed in the same manner as matters of contempt provided 

elsewhere in these Rules Regulating the Florida Bar. 

 In accordance with Rule 1-12.1 of the Rules Regulating the Florida Bar, any comments or 

objections to the proposed amendment must be filed with the Florida Supreme Court within 30 

days of the filing of the Petition. A copy of all comments or objections shall be served on the 

Executive Director of the Florida Bar and any persons who may have made an appearance in the 

matter. 

 Respectfully submitted on this 7th day of May, 2019. 

    By:  /s/ Matthew W. Dietz 
    Matthew W. Dietz, Esq. 
    Florida Bar No.: 0084905 
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Second Amended Notice of Intent to file Petition to Amend Rule 1-3.2(b) 

Page 3 of 3 
 

Disability Independence Group, 2990 Southwest 35th Avenue, Miami, Florida 33133 

 

CERTIFICATE OF SERVICE 

 

I certify the foregoing Notice of Intent have been served, to the Bar Executive Director, 

Joshua E. Doyle, at The Florida Bar Headquarters 651 E Jefferson St, Tallahassee, FL 32399-6584, 

to his record bar email address of jdoyle@floridabar.org, on this 7th day of May, 2019. 

 
By:  /s/ Matthew W. Dietz 

 Matthew W. Dietz, Esq. 
 Florida Bar No.: 0084905 
 DISABILITY INDEPENDENCE GROUP, INC.  

2990 Southwest 35th Avenue  
Miami, Florida 33133  
T: (305) 669-2822 / F: (305) 442-4181  
mdietz@justdigit.org 
aa@justdigit.org 

                                                lgoodman@justdigit.org 
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MEMBER-DRIVEN PETITION TO AMEND BAR RULES CONCERNING CONDITIONALLY
ADMITTED MEMBERS
 May 16, 2019   Notices

Member-driven petition to amend Bar rules concerning
conditionally admitted members

Pursuant to Rule 1-12.1(f), over 50 members of The Florida Bar gave notice to The Florida Bar
on May 7, 2019, of their intent to file a petition on August 7, 2019, with the Supreme Court of
Florida to amend Rule 1-3.2(b) and propose new Rule 3-4.8. The am endment appears in legislative
format below. The amendment must be filed with the Supreme Court of Florida and will not
become effective unless approved by the court. Rule 1- 12.1 governs this matter. Members wishing
to provide comments to the Bar’s Board of Governors as it decides whether and how to respond to
the petition may send their comments to eto@floridabar.orgreferencing Rule 1 -3.2 amendments.
Comments may be filed directly with the court within 30 days after the petition is filed.

RULE 1-3.2 MEMBERSHIP CLASSIFICATIONS
(a) Members in Good Standing.[no change]
(b) Conditionally Admitted Members. The Supreme Court of Florida may admit a person

with a prior history of drug, alcohol, or psychological problems to membership in The Florida
Bar and impose conditions of probation as the court deems appropriate on that member. The
period of probation will be no longer than 5 years, or for an indefinite period of time as the
court deems appropriate by conditions in its order. The conditions may include, but not be
limited to, participation in a rehabilitation program, periodic blood and urine analysis,
periodic psychological examinations, or supervision by another member of The Florida Bar.
The probation will be monitored by The Florida Bar and the costs paid by the member on
probation. A failure to observe the conditions of probation or a finding of probable cause as
to conduct of the member committed during the period of probation may terminate the
probation a nd subject the member to all available disciplinary sanctions. Proceedings to
determine compliance with conditions of admission will be processed in the same manner as
matters of contempt provided elsewhere in these Rules Regulating The Florida Bar. If
necessary, the court may assign a judicial referee to take testimony, receive evidence, and Appendix A  - 8
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8/6/2019 Member-driven petition to amend Bar rules concerning conditionally admitted members – The Florida Bar
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make findings of fact in the manner prescribed in the rule concerning procedures before a
referee. The findings of the referee may be appealed as provided in the rule for procedures
before the supreme court.

(c)(b) Inactive Members. [no change]

RULE 3-4.8 CONSENT AGREEMENTS
The Supreme Court of Florida may admit a person to membership in The Florida Bar under a

consent agreement as provided in the Rules Relating to Admissions to the Bar. The consent
agreement will be monitored by The Florida Bar. The Supreme Court of Florida may require that
the member admitted under the consent agreement pay monitoring costs. A failure to observe the
conditions of the consent agreement or a finding of probable cause as to conduct of the member
committed during the period of the consent agreement may terminate the agreement and subject
the member to all available disciplinary sanctions. Proceedings to determine compliance with
conditions of admission will be processed in the same manner as matters of contempt provided
elsewhere in these Rules Regulating the Florida Bar.
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RULES REGULATING THE FLORIDA BAR 

RULE 1-3.2 MEMBERSHIP CLASSIFICATIONS 

(a)  Members in Good Standing.   

(1)  Members of The Florida Bar in good standing means only those persons 
licensed to practice law in Florida who have paid annual membership fees for 
the current year and who are not retired, resigned, delinquent, on the inactive list 
for incapacity, or suspended. 

(2)  Members of The Florida Bar who have elected inactive status, who have 
paid annual membership fees for the current year, and who are not retired, 
resigned, delinquent, suspended, or on the inactive list for incapacity, are 
considered to be in good standing only for purposes of obtaining a certificate of 
good standing and for no other purpose.  A certificate of good standing issued to 
an inactive member will reflect the member’s inactive status. 

(b)  Conditionally Admitted Members.  The Supreme Court of Florida may 
admit a person with a prior history of drug, alcohol, or psychological problems to 
membership in The Florida Bar and impose conditions of probation as the court 
deems appropriate on that member.  The period of probation will be no longer than 
5 years, or for an indefinite period of time as the court deems appropriate by 
conditions in its order.  The conditions may include, but not be limited to, 
participation in a rehabilitation program, periodic blood and urine analysis, periodic 
psychological examinations, or supervision by another member of The Florida 
Bar.  The probation will be monitored by The Florida Bar and the costs paid by the 
member on probation. A failure to observe the conditions of probation or a finding 
of probable cause as to conduct of the member committed during the period of 
probation may terminate the probation and subject the member to all available 
disciplinary sanctions.  Proceedings to determine compliance with conditions of 
admission will be processed in the same manner as matters of contempt provided 
elsewhere in these Rules Regulating The Florida Bar.  If necessary, the court may 
assign a judicial referee to take testimony, receive evidence, and make findings of 
fact in the manner prescribed in the rule concerning procedures before a referee.  The 
findings of the referee may be appealed as provided in the rule for procedures before 
the supreme court. 

(c)(b)  Inactive Members.  [no change] 
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RULE 3-4.8 CONSENT AGREEMENTS 

The Supreme Court of Florida may admit a person to membership in The Florida 

Bar under a consent agreement as provided in the Rules Relating to Admissions to 

the Bar.  The consent agreement will be monitored by The Florida Bar.  The 

Supreme Court of Florida may require that the member admitted under the consent 

agreement pay monitoring costs.   A failure to observe the conditions of the consent 

agreement or a finding of probable cause as to conduct of the member committed 

during the period of the consent agreement may terminate the agreement and subject 

the member to all available disciplinary sanctions.  Proceedings to determine 

compliance with conditions of admission will be processed in the same manner as 

matters of contempt provided elsewhere in these Rules Regulating the Florida Bar. 
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RULES REGULATING THE FLORIDA BAR 

RULE 1-3.2 MEMBERSHIP CLASSIFICATIONS 

(a)  Members in Good Standing.   

(1)  Members of The Florida Bar in good standing means only those 
persons licensed to practice law in Florida who have paid annual 
membership fees for the current year and who are not retired, resigned, 
delinquent, on the inactive list for incapacity, or suspended. 

(2)  Members of The Florida Bar who have elected inactive status, 
who have paid annual membership fees for the current year, and who 
are not retired, resigned, delinquent, suspended, or on the inactive list 
for incapacity, are considered to be in good standing only for purposes 
of obtaining a certificate of good standing and for no other purpose.  A 
certificate of good standing issued to an inactive member will reflect 
the member’s inactive status. 

(b)  Conditionally Admitted Members.  The Supreme Court of 
Florida may admit a person with a prior history of drug, alcohol, or 
psychological problems to membership in The Florida Bar and impose 
conditions of probation as the court deems appropriate on that 
member.  The period of probation will be no longer than 5 years, or for an 
indefinite period of time as the court deems appropriate by conditions in its 
order.  The conditions may include, but not be limited to, participation in a 
rehabilitation program, periodic blood and urine analysis, periodic 
psychological examinations, or supervision by another member of The 
Florida Bar.  The probation will be monitored by The Florida Bar and the 

 

 

 

 

 

 

 

 

The change eliminates an entire 
subcategory of membership to the 
Florida Bar for persons with a “prior 
history of drug, alcohol, or 
psychological problems” who have 
conditions of probation imposed on 
their license, so as to eliminate the 
stigma of maintaining a second-class 
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costs paid by the member on probation. A failure to observe the conditions 
of probation or a finding of probable cause as to conduct of the member 
committed during the period of probation may terminate the probation and 
subject the member to all available disciplinary sanctions.  Proceedings to 
determine compliance with conditions of admission will be processed in 
the same manner as matters of contempt provided elsewhere in these Rules 
Regulating The Florida Bar.  If necessary, the court may assign a judicial 
referee to take testimony, receive evidence, and make findings of fact in 
the manner prescribed in the rule concerning procedures before a 
referee.  The findings of the referee may be appealed as provided in the rule 
for procedures before the supreme court. 

(c)(b)  Inactive Members.  [no change] 

 

RULE 3-4.8 CONSENT AGREEMENTS 

The Supreme Court of Florida may admit a person to membership in 

The Florida Bar under a consent agreement as provided in the Rules 

Relating to Admissions to the Bar.  The consent agreement will be 

monitored by The Florida Bar.  The Supreme Court of Florida may require 

that the member admitted under the consent agreement pay monitoring 

membership to lawyers who are 
under a consent agreement because of 
a disability.  The Florida Bar’s ability 
to monitor such agreements for any 
member is transferred to a new rule.        

 

 

 

 
 
 
 
 
 
 

This new rule provides authority for 
The Florida Bar to monitor a consent 
agreement as ordered by the Supreme 
Court of Florida.  It also provides 
discretion to the Supreme Court of 
Florida to assess costs of monitoring 
to the member subject to the consent 
agreement.  The new rule does not 
contain the basis for conditional 
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costs.   A failure to observe the conditions of the consent agreement or a 

finding of probable cause as to conduct of the member committed during 

the period of the consent agreement may terminate the agreement and 

subject the member to all available disciplinary sanctions.  Proceedings to 

determine compliance with conditions of admission will be processed in 

the same manner as matters of contempt provided elsewhere in these Rules 

Regulating the Florida Bar. 

 

 

admission, a description of the 
conditions and period of probation as 
such terms are not determined by The 
Florida Bar,  are included in Rule 5-
15, Rules Regulating to the 
Admissions to the Bar, as well as the 
regulations and policies of the Florida 
Board of Bar Examiners.  Lastly, the 
specifics of the proceedings to 
determine compliance with the 
conditions of the consent agreement 
or other related disciplinary 
proceedings were removed as well, as 
the current rule refers to proceeding 
in the “same manner as matters of 
contempt provided elsewhere in the 
Rules Regulating the Florida Bar.”  
Accordingly, such additional 
explanation of the procedures is 
duplicative of Rule 3-7.2. 
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The Honorable R. Fred Lewis
Justice, Supreme Court of Florida
The Supreme Court Building
500 South Duval Street
Tallahassee, FL 32399-1925

Dear Justice Lewis:

At its June 2018 policy retreat in Orlando, the board reviewed its investigative process as it
relates to mental health. The impetus for including this topic on the agenda arose from
comments made at town hall events regarding mental health and wellness held by The
Florida Bar over the past year. The board discussed the perception held by some that the
board's investigation of mental health issues has an unintended effect of discouraging law
students or lawyers from seeking counseling or treatment for stress and anxiety.

The perception that seeking treatment for stress or anxiety will delay, or lead to the denial
of, a bar application is inaccurate. In fact, in 2014, the board revised the mental health
inquiries on the Florida Bar Application to reflect the board's investigative focus on a limited
set of severe thought and mood disorders, such as schizophrenia, bipolar disorders, and
major depressive disorder. The board's mental health consultant has advised that, without
effective treatment, those severe disorders have an especially high likelihood of recurrence
and impairment of one's ability to practice law.

The board also investigates other mental health conditions when it learns that the condition
may have been a factor in potentially disqualifying conduct. However, simply seeking
counseling for stress or anxiety has not, and will not, affect the processing of a bar
application, and applicants need not report counsefing for stress and anxiety, in and of
itself, to the board.

As part of its discussion at the June 2018 policy retreat, the board, with input from Chief
Justice Canady and Justice Lawson, discussed how it could better communicate with
applicants to dispel any misconceptions about the board's process. The goal was to clarify
that an applicant should not avoid seeking mental health treatment for fear that it would
affect their admission to the bar or slow the review of their application. Paramount in these
discussions was of course the board's obligation is to protect the public by fully exploring
and understanding an applicant's background before recommending admission to the bar.
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The Honorable R. Fred Lewis
September 27, 2018
Page 2

The board resolved to undedake a review of the mental health questions on the bar

application, the Frequently Asked Questions section on our website, and the board s
annual presentation to first-year law students across the State. As part of this review over
the last few months, we involved our mental health consultant, for his medical expertise,
and our outside legal counsel, to ensure that any changes complied with the Americans

with Disabilities Act.

As a result of this undertaking, the board has revised Items 25 and 26 on the Florida Bar
Application to further clarify its focus on those thought and mood disorders that are
especially likely to impair one's ability to practice law. The revised items 25 and 26
explicitly provide that seeking counseling for stress and anxiety will not adversely affect an
applicant and need not be reported, which is consistent with the board's prior practice.

Enclosed are the current mental health bar application items 25 and 26 adopted in 2015, a
redline edit to those questions, and a final copy of revised Items 25 and 26 for the Court's
consideration. The board believes that these changes preserve the board's ability to
conduct a full character and fitness investigation to protect the pubhc while directly
addressing the point that applicants should get mental health treatment when needed.

The board is prepared to implement these changes to the bar application and to update its

applicant portal to include the revised application on November 1, 2018, in advance of the
November 15, 2018, filing deadline for the February 2019 examination unless the Coud has

any reservations about the changes.

In addition to the revised bar application questions, the board has revised our presentation
given to first-year students at each of the 12 law schools in Florida. We began using these
revised slides with our presentations this fall. The slides in the board's presentation about
mental health and substance use disorders were modified to clarify what applicants must
repod on the Florida Bar Application and, conversely, the types of treatment that applicants
are not required to report. The board has also revised the FAQs on the board's website to

clarify these distinctions. Copies of the revised slides and FAQs are enclosed.

The board believes that the revisions add clarity to the bar application, the presentations at
Florida law schools, and the board's website. And, the changes continue to allow the board
to protect the public with a thorough background investigation while providing additional

encouragement for students and attorneys to seek treatment when needed.
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The Honorable R. Fred Lewis
September 27, 2018
Page 3

Missy and I welcome the opportunity to visit with you regarding these changes if beneficial.
If you would like additional information or have any questions, please let either of us know.

Most respectfully yours,

El h 4 a e

Enclosures: Current mental health bar application Items 25 and 26 adopted in 2015
A final copy of revised items 25 and 26 for the Court's consideration
A redline edit to items 25 and 26
Revised slides for first-year law students presentation
Revised FAQ's on board website

MC: Scott L. Baena, Vice Chair
Michele A. Gavagni, Executive Director
James T. Almon, General Counsel
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Florida Bar Application items 25 and 26: Current, Revised, and Redline

Current Items 25 and 26

The Board of Bar Examiners must assess effectively the mental health of each

applicant. A lawyer's untreated or uncontrolled mental disorder, if severe, could result

in injury to the public. Questions 25 and 26 request information essential to the Board's

assessment. Answering Questions 25 and 26 in the affirmative is not automatically

disqualifying for admission to The Florida Bar. The Board assures each applicant that

the Supreme Court, upon the Board's recommendation, regularly admits applicants with

a history of both mental disorders and treatment by mental health professionals. The

Board considers satisfactory mental health to include (1) the current absence of an

untreated, uncontrolled mental disorder that impairs or limits an applicant's ability to

practice law in a competent and professional manner, (2) the unlikelihood of a relapse

of such a prior mental disorder, and (3) the applicant's having a history of appropriate

treatment. With respect to any of the above, evidence of treatment by a mental health

professional is useful. The Board encourages applicants to seek the assistance of

mental health professionals, if needed.

25. Within the past 5 years have you been diagnosed with, suffered from, or

been treated for a mental illness involving a severe thought disorder (including, but not

limited to, schizophrenia), a severe mood disorder (including, but not limited to, major

depressive disorder or bipolar disorder) or substance use disorder (including, but not

limited to abuse of or addiction to/dependence on alcohol, marijuana, cocaine, or

prescription medications)?
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If yes, identify which of the listed conditions you were diagnosed with, suffered

from or were treated for, state the beginning and ending dates of each consultation or

treatment period, and state the name and address of the treating doctor(s) or

professional(s) who treated you or who made such diagnosis. Also state the name(s) of

any medication prescribed for you during treatment. Please direct each such

professional and any hospital and/or other facility in which you were treated to furnish to

the Board any information or records the Board may request with respect to any

hospitalization, consultation, treatment or diagnosis relating to any such listed condition.

"Professional" includes a physician, psychiatrist, psychologist, psychotherapist or

mental health counselor.

26. Do you currently (as hereinafter defined) have a mental health condition

(not reported above) which in any way impairs or limits, or if untreated could impair or

limit, your ability to practice law in a competent and professional manner? If yes, are

the limitations or impairments caused by your mental health condition reduced or

ameliorated because you receive ongoing treatment (with or without medications) or

participate in a monitoring or counseling program? If yes, describe such condition and

any treatment or program of monitoring or counseling. "Currently" does not mean on

the day of, or even in the weeks or months preceding the completion of this application;

rather, it means recently enough so that the condition may have an ongoing impact on

your functioning as a licensed attorney.
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Revised items 25 and 26

The Board of Bar Examiners, as part of its responsibility to protect the public,

must assess whether an applicant manifests any mental health or substance use issue

that impaired or could impair the applicant's ability to meet the essential eligibility

requirements for the practice of law.

The Board supports applicants seeking mental health or substance use

treatment, and views effective treatment by a licensed professional as enhancing the

applicant's ability to meet the essential eligibility requirements to practice law.

Seeking counseling to assist with stress or anxiety will not adversely affect the

outcome of a Florida Bar Application. The Board does not request that applicants

disclose such counseling.

25. Within the past 5 years, have you been treated for, or experienced a

recurrence of, schizophrenia or any other psychotic disorder, a bipolar disorder, or

major depressive disorder, that has impaired or could impair your ability to practice law?

If your answer to item 25. is "yes," please: (i) identify each condition for which

you received treatment or had a recurrence; (ii) state the beginning and end dates of

any treatment (or state "present" if no end date); (iii) state the name and address of

each professional who treated you; and (iv) identify any medication that was prescribed

for you during treatment. Please direct each treating professional to provide any

information or records that the Board may request regarding treatment, which includes,

without limitation, hospitalization.
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26. Within the past 5 years, have you been treated for, or had a recurrence of, a

substance-related disorder that has impaired or could impair your ability to practice law?

For item 26., the term "substance-related" includes, without limitation, alcohol,

marijuana, cocaine, and misuse of prescription drugs.

If your answer to item 26. is "yes," please: (i) identify each substance involved in

your treatment or recurrence; (ii) identify any substance use disorder diagnosis; (iii)

state the beginning and end dates of any treatment (or state "present" if no end date);

(iv) state the name and address of each professional who treated you; (v) if applicable,

state your sobriety date; and (vi) if applicable, describe your participation in any

recovery program and your current support system.

Revisions to items 25 and 26 in Redline

occh

applieant-A-lawyer's-untreated-er-uneen F ed- e a -dlGOFder-if-sEWere-Get+ d4GSMÍt

assessmeRt--Answering-Questiens--25¬and-264n-4heeffEmative-is-net-automatically

the Supreme-Geud en-the-Beards-+eeemmendatienggalar4y-admits,applicants-with

Bear4-eensiders-satisfec4ery-mental-healtt+-te4nstude44)-4he-eurfent-absense-ef-an

ability--te

prac4ise4aw-4n-a-sempetentand-prefessional-mannerd2-)4he-unlikeliheed-of-a4elapse
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treatment--WittFrespeet4e-anyæf4he-abeve--evidense-ef-treatment4y-aeental-health

prefessionai--is-useful--

menta4&ealttwprefessionalsr-if-needed

The Board of Bar Examiners. as part of its responsibility to protect the public,

must assess whether an applicant manifests any mental health or substance use issue

that impaired or could impair the applicant's ability to meet the essential eligibility

requirements for the practice of law.

The Board supports applicants seekinq mental health or substance use

treatment, and views effective treatment by a licensed professional as enhancing the

applicant's ability to meet the essential eligibility requirements to practice law.

Seekina counseling to assist with stress or anxiety will not adversely affect the

outcorne of a Florida Bar Application. The Board does not request that applicants

disclose such counselina.

25. Within the past 5 years have you been diagneseeLwithrsuffered4remrer

been-treated for, or experienced a recurrence of

thougià 41serdeHineluding7-but-net--limited-terschizophrenia or any other psychotic

disorderd, a bipolar disorder, or maior depressive disorder

(including-but-nei-limited4e-major-depressive-diser4erer4ipelar-diser4erbersubstance

use-diserder-(bele4ing-be

aui+eir-FaanjUanareeGalAG,-eF-preSGFiptien-medieatieas)that has impaired or could

impair your ability to practice law?
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If your answer to item 25. is "yes," please identify;J1 whieh-of-the4isted each

condition for which you received treatment or had a recurrences-you-were-diagnosed

with-suffered-from-or-were-treated4er;_£iilstate the beginning and ending dates of eac4

eensultation-era_ny treatment (or state "present" if no end date);perieddiiil and state the

name and address of the-t+eating-4ester(s}--ereach professional(s) who treated you; er

and (iv) identify the-name(s)-ebany medication

that was prescribed for you during treatment. Please direct each treatinqsuch

professional IR

provide to the Board any information or records the Board may request regarding

treatment, which includes, without limitation, hospitalization. with-respec4-te-any

hespitalizatiet -sensultatieartreatment-er-diagnesis--re4ating4e-anymucAlisted-�254enditien-

mental-health-counselor

26 --De-yeu-eurrently-(es-hereisafter-defined)4ave-a-menta14ealth--eendnien

4FnpalFef

ilmit-year--ability-te-praetiee-law-in,wempetent-and-prefes6ienal-mannerbif-yes;-are

2ducod or

amelierated4esause-yeu-reeelve-engeing-treatrneat-(with-orwitheut medieations)--or

any-tFeatmeRÍ-or-program-ef-mefl erirlg-Gr-eeuRSe A CuFFently"-4ees-set-mean-on
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rath�5234means-resently-enough-se-that4he-eenditiGFHRay-41aVe,3R-4HQGiRg-impast-OR

your func4ssing-as-a4i

26 Withiri the past 5 years, have you been treated for, or had a recurrence of, a

substance-related disorder that has impaired or could impair your ability to practice law?

For item 26., the term "substance-related" includes, without limitation, alcohol.

niarijuana. cocaine, and misuse of prescription drugs.

If your answer to item 26. is "yes," please: (i) identify each substance involved in

your treatment or recurrence; (ii) identify any substance use disorder diagnosis: (iii)

state the beginning and end dates of any treatment (or state "present" if no end date);

(iv) state the name and address of each professional who treated you; (v) if applicable,

state your sobriety date; and (vi) if applicable, describe your participation in any

recovery program and your current support system.
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UNÉ D Ál

Irt ment f¬r strtss and -tnric ty Is

- Encouraged by the Horida Board of Bar Examiners

�042 th daB of Examiners

�042ca D ayinB A e s s

Florida Lawyers Assistance offers confidendal services for (800) 282-8981
- Substance Abuse and Menfal Health Support www£a-lap.org
�042Shess and Aradety Support .
�042Health andWellness Counseling

The board is concerned if an applicant has an untreated substance
use disorder or untreated severe mental health disorder. Note the
emphasis here is on "untreated." Be assured that the Supreme
Court, on the board's recommendation, regularly admits applicants
with a history of both mental health conditions and treatment by
mental health professionals.

In cases involving severe mental health conditions that if untreated
could impair or limit an applicant's ability to practice law in a
competent and independent manner, the board requires evidence
that the applicant is undergoing treatment. Applicants with such
conditions may be offered conditional admission by which they agree
to regularly consult with their mental health providers and follow all
instructions of that provider, who will regularly report to The Florida
Bar about the applicant during a prescribed probationary period.

UNTREATED substance use disorders can lead to a delay in
admission, so if you think you have a problem with alcohol or other
substances, the board encourages you to address it now, including
consultation with Florida Lawyers Assistance. Information about
Florida Lawyers Assistance is available from your Dean. You may
also contact the agency confidentially via the website. (click)
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UNTREATED S±de Men:d F

WHAT DO:lWE TO REPORT

What to disclose:
. Substance Use Disorders

�042Dependency and Abuse
- Severe Thought Disorders

�042Schizophrenia
- Psychotic Disorder

. Severe Mood Disorders

�042 Bipolar Disorder

- Major Depressive Mood
Disorder

What NOT to disclose (WILL NOT BE
INVESTIGATEDh

Adjustment disorders
- Attention Deficit Disorder

General Anxiety and General
Depression
Grief or marital counseling
Stress management or counseling

The Florida Bar Application requires disclosure of substance use
disorders, such as dependency, addiction and abuse. Severe
mental health disorders are required to be disclosed. Severe
mental health disorders include, but are not limited to,
schizophrenia, psychotic disorders, bipolar disorder and major -
depressive mood disorder.

The bar application does not require you to disclose treatment for
adjustment disorders, general anxiety, general depression and
attention deficit disorder. Nor does it require you to disclose
stress, marital or grief counseling. It is important to emphasize
that the board encourages applicants experiencing difficulty of
coping with the stress of law school and daily life to seek
counseling through Florida Lawyer's Assistance, your school's
counseling center or a private treatment provider. No matter what
else you may hear, you will not be penalized for seeking
counseling. Be assured that you are not required to report such
counseling and, if you do, the board will not investigate it. (click)
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Mental Health FAQs for Board Website

Does Florida have a program to assist lawyers or law students with

substance misuse or mental health?

Yes. Florida Lawyers Assistance, Inc. ("FLA") provides services relating to

substance use or mental health to assist attorneys, law students, and other legal

professionals. For more information on FLA, see https://www.fla-lap.org/ or call 1-800-

282-8981.

What does the Florida Bar Application ask about an applicant's mental

health?

Item 25. on the Florida Bar Application asks applicants to disclose any treatment

for, or recurrence of, certain thought disorders (Schizophrenia and other psychotic

disorders) and mood disorders (Bipolar Disorder and Major Depression) that could

impair an applicant's ability to practice law. When applying, you should read item 25.

carefully. If you are unsure of how to answer it, consider consulting with your mental

health provider.

The Board supports applicants seeking mental health treatment, and views

effective treatment from a licensed professional as enhancing the applicant's ability to

meet the essential eligibility requirements to practice law.
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I sought counseling for stress or anxiety while I was in law school or as a

practicing lawyer in another State. Do I need to report my treatment for stress or

anxiety on my Florida Bar Application?

No. The Florida Bar Application asks applicants to disclose only certain thought

disorders (Schizophrenia and other psychotic disorders) and mood disorders (Bipolar

Disorder and Major Depression) that could impair an applicant's ability to practice law.

You do not need to disclose any other mental health conditions or treatment, including

any counseling for stress or anxiety.

The Board supports applicants seeking mental health treatment, and views

effective treatment as enhancing the applicant's ability to meet the essential eligibility

requirements to practice law.

Will my mental health information be kept confidential?

Yes. Like all matters before the board, any information about an applicant's

mental health is confidential.

What does the Florida Bar Application ask about substance use?

Item 26 on the Florida Bar Application asks you to disclose any treatment for, or

recurrence of, a substance-related disorder that could impair your ability to practice law.

"Substance-related" includes, without limitation, alcohol, marijuana, cocaine, and

misuse of prescription drugs.

What is conditional admission?

In some cases involving substance misuse, certain mental health conditions, or

both, the board may recommend a conditional admission. A conditional admission

allows a person to practice law in Florida so long as he or she complies with treatment-
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related conditions for a defined time period. If the person complies with the conditions

during the period for conditional admission, then the person may continue practicing law

without conditions going forward.

The specific terms of the conditional admission, such as the length of time,

depend on the applicant's particular circumstances. For example, in cases involving

drug or alcohol misuse, conditional admission involves a period of documented sobriety

and participation in an abstinence-based support program. A conditional admission

relating to mental health involves the applicant continuing regular treatment with the

applicant's mental health provider. If you have questions or would like more information

about conditional admission, please write to the board.

Is conditional admission confidential?

Yes. Like all matters before the board, conditional admission is confidential.

I am an out-of-state lawyer who is interested in conditional admission in

Florida. Will the board accept monitoring by another state's lawyer assistance

program as documentation of sobriety?

Yes. Generally speaking, monitoring in connection with another state's lawyer

assistance program will count toward documentation of sobriety provided the program

includes a random drug and alcohol testing component. Please write to the board if you

have a question about whether a specific program will qualify.
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IN CHAMBERS  

THE COURT:  Good afternoon.  This is Judge Hinkle.  

We're here on the cross-motions for summary judgment.  

I don't think we set a time limit.  It seems to me, I would 

hope, anyway, that 20 minutes a side probably would work.  In 

any event, I will hear what you have to say.  

It matters not to me which side goes first.  Probably 

the defense, unless you've decided something differently.  So, 

unless you've made a different decision, let me hear from 

whoever wants to represent the Board. 

MR. McNEELY:  Thank you, Your Honor.  Robert McNeely, 

Messer, Caparello, with Jim Dean; and then James Almon, the 

general counsel of the Board, is with us as well.  

Your Honor, at the outset, the issue in this case is 

whether certain challenged practices of the Board's character 

and fitness investigation violate the ADA, and they do not.  

Let us remember how this case began.  Mr. Hobbs 

submitted a lawsuit and registered an application for 

admission to the Bar; and by doing so, he requested that the 

Board investigate his character and fitness, just as all 

applicants invite a character and fitness investigation.  All 

applicants have the burden of proving their character and 

fitness.  Mr. Hobbs, however, erroneously seeks to use the ADA 

not as a shield against disability-based discrimination, but 

as a sword to restrict the character and fitness investigation 
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that he requested.  We urge the court to reject that effort 

and grant summary judgment for the defendants.  

And I would mention to the court that the main 

challenge here against multiple investigative practices seems 

to be similar to an effort that the court rejected in 2016, 

that was Stoddard versus the Florida Board of Bar Examiners.  

There the issue was a bipolar disorder.  What the court said 

there a little over 12 years ago was right then.  We maintain 

it is right now.  And quoting from that opinion:  

"That an applicant has a disorder, or any other 

variety of other conditions, does not, without more, preclude 

his admission to the Florida Bar, but neither does such a 

condition insulate applicant from a full inquiry into his 

background and fitness to practice law."  

And then continuing from that case, and actually just 

swapping out the condition and the applicant, it would read 

like this:  

The Board thus can properly make the same thorough 

investigation of Mr. Hobbs's background as it made of every 

other applicant; and this inquiry can properly include both 

alcohol issues and other apparently unrelated indicia of 

fitness, such as any history of financial irresponsibility and 

unprofessional conduct.  

That was the right result then.  We maintain that's 

the right result here.  
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Your Honor, a few other points to make.  Mental 

health is not at issue in this case anymore.  Moreover, 

anything in terms of damages that cannot be resolved by 

injunctive relief are also not at issue.  Count One is all 

that remains of plaintiff's count, and it goes strictly now to 

the issues of his alcohol use and to whether there's anything 

for the court to enjoin.  

We maintain, going a little bit in order with the 

allegations that the plaintiff has made, that the old 

questions to the Bar exam that the undisputed record shows 

have been replaced effective November 1, 2018, and are not 

going to be reinstated; that those questions are not at issue, 

because there's nothing to enjoin. 

THE COURT:  Let me ask you two questions about that.  

First, you do require him to resubmit his prior 

application, so you're going to get his answers to the 

original Questions 25 and 26.  Yes?  

MR. McNEELY:  That's correct, Your Honor.

THE COURT:  My second question is:  

You changed this as of November 1st, 2018.  Did you 

do that because of this lawsuit?  

MR. McNEELY:  No, not entirely, Your Honor.  The 

Board has, and the record reflects this, dating back several 

years, most recently in 2014, continued to look at and revise 

its mental health and substance use question. 
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THE COURT:  So they looked at it in 2014 and didn't 

do anything; and then you've got this lawsuit, and I denied 

the earlier iteration of the motion to dismiss, and then you 

make the change.  You said not entirely, fair enough; but 

partly it was in response to the lawsuit, right?  

MR. McNEELY:  I mean, when somebody challenges a 

practice, do you take another look at it?  I think of course 

you do.  But is that the source of motivation for making any 

changes based on the record in this case?  No, absolutely not; 

absolutely not.  But the change happened while the lawsuit was 

pending; that's right.  

For our purposes in this case, though, I think the 

important part is that, of the two questions that he will be 

required to answer, his testimony, notwithstanding his 

declaration and what you saw, you know, how his attorney asked 

the question, he's going to answer them both no.  So under any 

set of circumstances, there's nothing to enjoin on the 

questions; and he's not going to be able to show any injury 

from the new questions, because he's going to answer them no. 

THE COURT:  In any event, at this point the questions 

don't make any difference, because you know what you know, and 

when he comes back in, you're going to evaluate his substance 

abuse, regardless of what the answers are.  Fair enough?  

MR. McNEELY:  Yes, that's correct, Judge. 

THE COURT:  Let's talk about what you're going to 
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make him do.  You're going to make him take the MMPI-2. 

MR. McNEELY:  Right. 

THE COURT:  And I've read Dr. Herkov's testimony.  

I'm not sure I understand why he has to take the MMPI-2.  What 

is it you're going to find out from taking that test?  

MR. McNEELY:  Well, if I could direct the court as 

well to Dr. Crown's affidavit, which is in the record, and 

Dr. Crown has been administering substance use disorders like 

this for approximately 15 years.  He indicates that, as a 

matter of course, the MMPI personality inventory is 

administered, and here's what he says:  

"These tests provide a psychological history.  The 

personality tests are administered for comparative purposes.  

The results should be approximately similar."  

And the point in taking those, and I think you can, 

since you understand Dr. Herkov's testimony, one of the 

characteristics, Dr. Herkov testified, of people with alcohol 

use problems is a tendency to deny those problems and to deny 

the seriousness of the impact of those problems on their life. 

THE COURT:  Absolutely.  So let me ask about that.  

One of the characteristics of people who have a 

history of fraud problems, who have a history of dishonesty, 

is that they tend to minimize the prior events.  I don't know 

that anything in the record shows that, but it's a matter of 

common sense, and I've sentenced a lot of people that were 
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convicted of fraud, and I can tell you sometimes they minimize 

what they did.  

Do you make those people take an MMPI?  

MR. McNEELY:  No, no. 

THE COURT:  Who else do you make take the MMPI?  

Anybody who's not disabled?  

MR. McNEELY:  No.  The MMPI is only used during the 

course of these evaluations; that's correct.  But the question 

is:  Is it a necessary investigative practice?  And what the 

Board is relying on are practices that have been developed 

over the past 35 years based on the input from stakeholders 

and applicants and lawyers and experts and psychologists as to 

what, in their professional medical judgment, is appropriate 

to rely on. 

THE COURT:  Well, let me ask you this.  

MR. McNEELY:  Sure. 

THE COURT:  John Doe out there has an alcohol 

problem, and he wants to treat it.  It turns out he's not a 

lawyer.  He's in business.  He wants to get good treatment, so 

he finds the best doctor, best professional out there to treat 

alcohol abuse, and he goes to the treating professional.  Is 

he going to take the MMPI?  

MR. McNEELY:  Candidly, I don't know what would 

happen in that circumstance, but let's assume that he's not; 

that that doctor is not going to. 

Appendix D - 27



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9

THE COURT:  So if a treating professional evaluating 

the problem is not going to give this test, what makes it 

necessary for the Florida Bar to give the test to evaluate the 

very same medical problem?  

MR. McNEELY:  Let me answer that two ways.  

What the record in this case shows is that the only 

treating professional with 25 years of experience giving 

private substance use disorder evaluations, Dr. Herkov at the 

University of Florida, Addiction Recovery Center, has 

administered that test in those private situations every 

single time as a matter of course. 

THE COURT:  Every time he treats somebody other than 

in connection with a Bar problem, he gives the MMPI. 

MR. McNEELY:  That's his testimony; that's correct; 

and that's not in dispute in the record that that's done.  

What I was suggesting earlier is that in the private 

context, if it's not done, the difference between that private 

evaluation and an evaluation to determine the essential 

eligibility requirements is a significant difference between 

those two evaluations, because the goals of those are 

different.  The goals of the one in the court's hypothetical 

have to do with treatment.  The goals in the ones involving a 

Bar applicant has to do with whether they can recommend to the 

court that he meets the essential eligibility requirements.  

So any -- 
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THE COURT:  I don't understand the difference.  It 

seems to me that, if you are a treating physician, treating 

mental health professional, you need to evaluate the 

condition, and you need to figure out what needs to be done 

going forward to control the condition.  

The concern is that, when you say, "We at the Bar 

don't have to follow the best practices in the treating 

community, we can make our own rules," then you really do run 

the risk that you are engaging in the very kind of 

stereotyping and very kind discrimination that the ADA 

prohibits.  So you're climbing uphill with me if you say, "Oh, 

they don't do this when they treat people in the community, 

but we get to do it because we're special."  That's a hard 

claim to make.  

MR. McNEELY:  And let me be very clear, Your Honor, 

that's not the claim that I'm making, okay?  I was prefacing 

that by trying to draw the distinction between the purposes of 

a private evaluation and an essential eligibility requirements 

evaluation with the assumption that it doesn't happen.  But 

what I can talk to is what does happen.  And what does happen, 

based on this record, without dispute, is that the Board does 

follow the best practices in the treating community, and the 

evidence of that is the guy who was the chief of addiction 

medicine at the University of Florida, who for 25 years said 

every substance use disorder evaluation underwent an MMPI. 

Appendix D - 29



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

THE COURT:  Let me tell you my concern about that, 

and tell me that the response to this is.  

It would be much more persuasive to me if he had say, 

"The standard in the profession is that anytime you're 

treating a substance use disorder, you get an MMPI."  And I 

hear you say, "Well, he's the head of this at the University 

of Florida, and he does it."  

Well, yeah; and, you know, if you've made it in the 

profession to the point where you're the top dog at the 

University of Florida or at the Mayo Clinic, or wherever, you 

may have the luxury of doing it better.  And so, to compare, 

when I was on the rules committee, and we were dealing with 

writing Rule 502 and dealing with the attorney-client 

problems, one of the lawyers on the committee, very good 

lawyer from one of the nation's good law firms, said in every 

case he hires two sets of experts -- not just two experts, two 

sets of experts -- one is his consulting set of experts and 

one is his testifying set of experts.  Every time he does 

that.  

Well, yeah, good for him.  He's dealing with all 

cases where there are at least eight or nine digits in the 

numbers they're talking about, and he can do that.  And maybe 

the guy at Florida is practicing at such a high level that, if 

he gets involved, he can get every diagnostic test out there.  

But that doesn't tell me that that's standard in the 
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profession or that it's really necessary.  See my issue?  

So we're here on summary judgment, and I'm trying to 

figure out what do I have that shows me that to deal with this 

problem the MMPI is necessary, not just something that would 

be nice and you can demand. 

MR. McNEELY:  Okay.  A couple of points, if I may, 

Your Honor:  

The first point is that the evaluations occur in the 

professional judgment of the evaluator.  The Board doesn't 

make the evaluator use an MMPI, doesn't require it.  It's up 

to the professional standards of the evaluator.

In Dr. Crown's affidavit he states the psychological 

tests administered are useful because they also assess 

validitity of responses and have a large comparative database 

of substance abuse users and nonusers, and he's been doing 

these evaluations for 15 years.  So we have two experts, two 

people practicing in this area, who say that they do these, 

administer the MMPI in the course of substance use disorder 

evaluations.  

That there may be others who don't, certainly does 

not make it not necessary.  The ADA does not require medical 

unanimity for a practice to be necessary and serve a purpose.  

In this case does the Board have a reasonable basis 

to rely on experts in the community who, in their professional 

judgment, administer this test and accept that professional 
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judgment?  Absolutely.  Absolutely.  They have a reasonable 

basis to rely on that.  

THE COURT:  All right.  We've run that one pretty 

well to ground.  Let me ask you another question about what 

you're going to insist on.  

If I understand it, what you told him before at 

least, when he gets the evaluation, he's going to be asked for 

all medications he takes.  Is that true?  

MR. McNEELY:  Well, again, it's in the discretion of 

the evaluator, but an evaluator is going -- they're going to 

take a medical history, and they are going to need to know if 

the person is under any prescriptions; that's correct. 

THE COURT:  And you asked him that before.  Before 

when you had this, when you told him, you said all medicines, 

all medications.  He's going to have to turn over all 

medications.  

So, if he's got an STD, you need to know it.  If it's 

a woman and she's taking birth-control pills, you need to know 

it.  If it's a man that's taking Viagra, you need to know it.  

If he's got an incontinence problem, you need to know it.  And 

I'm trying to figure out why in the world do you need to know 

that. 

MR. McNEELY:  You know, Judge, I would suggest the 

reason is this:  

When you go into a physician's office and you are 
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seeing a physician for the first time -- and Dr. Crown's 

affidavit testifies to this -- as a matter of the standard of 

care, a history and understanding of what the patient is 

coming in with and is presenting with is essential.  Not just 

necessary, it's essential.  It's malpractice if they come in 

and aren't aware of what somebody is doing.  

And in the same context, it's just gathering the 

information so that you have an understanding of the baseline 

of this person who's coming in. 

THE COURT:  So you stand on the position that the 

Florida Board of Bar Examiners can insist on knowing whether 

the applicant has an incontinence issue or takes Viagra or 

birth-control pills or has an STD.  

MR. McNEELY:  No, Your Honor.

THE COURT:  The position of the Board of Bar 

Examiners is we can demand that, but only from a person with a 

disability, not from some other applicant.  

MR. McNEELY:  No, Your Honor.  I would not say that 

that's accurate.  What we would say is that the Board of Bar 

Examiners does rely on the professional practices and the 

professional standard of care from the evaluators who conduct 

these evaluations. 

THE COURT:  Couldn't you tell the evaluator, "Look, 

bear in mind that we're here as a regulatory authority, we can 

ask for information that bears on fitness to practice law, not 
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something else.  So unless there is a connection between 

information and fitness to practice law, you cannot ask for 

it"?  Couldn't you tell them that?  

MR. McNEELY:  The difficulty with that, Judge, is it 

would put the Board in a place where they are, frankly, not 

qualified to be; and, that is, medical professionals exercise 

the standard of care. 

THE COURT:  But you haven't told the doctor that 

there is the limitation I just described.  Surely, you don't 

think you have a doctor who says, "You know, in order to 

evaluate fitness to practice law, I need to know whether this 

person has an incontinence problem."  Surely, you don't have a 

doctor that's going to tell you that. 

MR. McNEELY:  Well, if we had -- I mean, would it 

make sense, hypothetically, for the Board to tell an evaluator 

don't take a blood pressure or temperature, because those are 

not listed in the essential eligibility requirements?  That 

would violate a medical standard of care, and what we're 

talking about here are meeting the essential eligibility 

requirements to practice law.  The actual examination, the 

actual evaluation, the Board doesn't list what happens there; 

the Board just has to have a reasonable basis for the nature 

of those evaluations to be necessary to meet the essential 

eligibility requirements. 

THE COURT:  Does the record indicate that you've ever 
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told the doctor, "By the way, there's a limitation on your 

examination; it has to be related to fitness to practice law"?  

MR. McNEELY:  There's nothing in the record that 

indicates the Board tells the evaluators what in their 

professional judgment the evaluation should entail, one way or 

the other, either by expansion or by limitation.  

Now, we do tell them -- the Board does tell them that 

the purpose is to evaluate whether the applicant has a 

substance use disorder; and then we also tell them certain 

things related to that substance use disorder that should be 

in their report back to the Board.  But the Board defers, 

based on its experts over the years explaining, to the 

professional judgment of the evaluators.  That's a medical 

issue, and I would submit that it's a medical issue that is 

permitted by the ADA. 

THE COURT:  Let me go on to my next set of questions, 

which is about who pays for this stuff.  

You get somebody that comes in, and they've had a 

bankruptcy, and they've had some credit issues, maybe a fraud 

issue, and you decide I need to do a thorough examination, I 

need a forensic accountant to look at this and see if there's 

an integrity issue, whatever.  Who pays for that examination?  

MR. McNEELY:  Unless there are extraordinary copying 

and reproduction costs, the Board pays for that analysis.  The 

applicant pays the cost of getting all the materials to the 
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Board.  

THE COURT:  The applicant has to provide records. 

MR. McNEELY:  That's correct.

THE COURT:  But then, if you have an accountant go 

through this stuff, you pay the accountant. 

MR. McNEELY:  For a forensic accountant to conduct an 

inquiry?  

THE COURT:  Right.  

MR. McNEELY:  Yes. 

THE COURT:  So why is it that a disabled person has 

to pay for the examination and a fraudster or a debtor doesn't 

have to pay for the examination?  

MR. McNEELY:  Well, two things:  In the context of 

this case, we don't -- the Board has never made -- the Board 

has never made a determination whether or not Mr. Hobbs is 

disabled.  The investigation was cut off when he withdrew his 

application.  So the premise isn't quite there in our opinion.  

On the other hand, what the record reflects is that 

there's independence between the evaluator and the Board that 

the charge -- and again this is in Dr. Crown's affidavit -- 

that what he charges is below the market rate, and that his 

financial arrangement is between him and the Board -- him and 

the applicant, and the applicant can -- nobody seems to, 

but -- the applicant can seek a waiver of that petition.  So 

that's what the record shows, Judge.  
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But I think there's another issue related to this; 

and, that is, that the only premise to even raise the cost 

issue that Mr. Hobbs brings to the court today is that the 

Board regards him as disabled.  He doesn't otherwise qualify, 

so regarded-as case.  And under 35.130(b)(7), a public entity 

is not required to provide a reasonable modification to an 

individual who meets the definition of disability solely under 

the regarded-as prong.  So we don't think that he meets that 

standard based on the case he has brought to this court, and 

that the cost issue is one that he can't complain about.  

THE COURT:  Well, I hear you saying that, but I've 

got to tell you, I guess I just don't get it.  Suppose you 

just said, "Look, we charge a fee."  I mean, I take it 

everybody who applies pays a fee.  I remember thinking it was 

a lot.  I regret to say, it was 47 years ago.  But how much do 

you charge?  It's got to be a fair amount.  Somebody applies 

to the Bar, what do they have to pay?  

MR. McNEELY:  The Bar application fee?  

THE COURT:  It's been a while for you, too. 

MR. ALMON:  For most people it's a thousand dollars.  

That's the standard fee.

THE COURT:  So you apply to the Bar and you pay a 

thousand dollars.  And for most people that's all they pay.  

You do the fitness evaluation, and the thousand dollars covers 

the cost.  Suppose you said, "Look it, if you apply to the 
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Bar, it's a thousand dollars; but, if we have reason to think 

that you might be disabled, it's going to be $5,000," do you 

have any doubt that that would violate the ADA?  

MR. McNEELY:  None, Your Honor. 

THE COURT:  Well, why isn't that this case?  I mean, 

you're evaluating whether he has a disability, because, 

frankly, if he's got a condition, if he has a medical 

condition that interferes with his fitness to practice law, 

it's almost surely a disability.  So you're evaluating whether 

he has a disability, and you're charging more than any other 

applicant.  

I guess you can talk about whether it's a surcharge 

and whether it fits this category or that category.  It seems 

to me it's just flat-out discrimination against a person who 

is or may be disabled.  Unless there is some way to say that, 

look, we're making everybody bear the cost of this, it just 

costs a little more to him. 

MR. McNEELY:  Well, there are other people in the 

process who will have costs.  For example, if an applicant has 

financial problems, the Board may often ask the applicant to 

go to a prebankruptcy course, and the applicant would pay for 

that course.  

In this case in particular, if the evaluation is 

reasonable under the ADA, if the evaluation is permissible 

under the ADA, then it seems that a reasonable cost of that 

Appendix D - 38



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

evaluation would also be reasonable under the ADA, because 

these are evaluations designed to determine if the individual 

meets the essential eligibility requirements.  They're not 

done just because the Board wants to know in discriminatory 

purposes if an applicant is disabled, regardless of the 

reason.  The disability in this case is part of the Board's 

inquiry.  It's not the Alpha-Omega of that inquiry.  It is one 

bit of information that the Board, under charge to determine 

the essential eligibility requirements by the Supreme Court, 

has to look at.  And in a case like this, where you have such 

conflicting information about an applicant's insight into his 

alcohol use, about his admission of a disorder and then his 

denial of the disorder, about his past history, about his 

current use, an evaluation is necessary to gain an 

understanding as to all of those questions.  It's not going to 

answer all of them, but it's going to add some more 

information. 

THE COURT:  I don't doubt for a minute that you can 

do an evaluation in Mr. Hobbs's case, but let me see if I can 

frame it, and you tell me whether I've got it right.  

The Board of Bar Examiners evaluates fitness for 

every single applicant.  The only applicant who has to pay for 

the evaluation procedures is a person who is being evaluated 

to determine whether the person has a disability.  Is that 

true or not true?  
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MR. McNEELY:  That's not accurate, Your Honor. 

THE COURT:  Tell me what's wrong with it. 

MR. McNEELY:  Well, because the evaluation of fitness 

includes, you know, everything about perfecting your 

application; about sending in all of the documents; about, if 

indicated, appearing at an investigative hearing.  And 

everyone who appears at the investigative hearing pays the 

investigative hearing fee; they pay the transcript fee if a 

transcript is printed.  The same thing of the costs of a 

formal hearing.  Those are all part of the evaluation process.

THE COURT:  All right.  So maybe I didn't say it 

precisely enough.  I said I'd try to say it precisely.  Let me 

say it a little better.  

The only applicant who has to pay for an evaluative 

procedure, a procedure designed to evaluate fitness, is a 

person who may be disabled.  Is that true?  

MR. McNEELY:  Is a person who may be disabled?  To 

the extent that by saying that you're talking about in this 

case somebody with an alcohol -- may have an alcohol use 

disorder, that's accurate, but the ADA doesn't prevent that.  

The ADA -- if Congress wanted to put a blanket prohibition on 

that, they could have.  What they said is that public entity 

licensing agencies can absolutely do that, if it's necessary. 

THE COURT:  Well, what makes it necessary to charge a 

disabled person and not charge anybody else?  We're not 
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talking about the procedure.  I told you, I don't have a 

problem -- I'll hear what the other side has to say, but it 

seems to me you clearly need to evaluate Mr. Hobbs, and you 

can do whatever procedure is necessary.  The question is:  

Why does a disabled person have to pay for it and 

nobody else does?  And you say, well, Congress could have 

prohibited it.  Congress said you can't discriminate against a 

person on account of a disability.  How else would Congress 

say it?  

MR. McNEELY:  Well, I mean, in the first instance, we 

understand that, as a matter of record, the charge is not paid 

to the Board.  It's not charged by the Board, it's not paid to 

the Board.  It is a private financial arrangement between an 

evaluating forensic psychologist and the applicant; and it's 

a, you know, it's between them.  So this is not the Board's 

charge. 

THE COURT:  So if you said, you got to go over and 

white people have to pay for it and black people don't have to 

pay for it, you'd say it's not my problem, the Board doesn't 

have anything to do with it?  

MR. McNEELY:  No, Your Honor. 

THE COURT:  That wouldn't work. 

MR. McNEELY:  Right; that's correct; that would not 

work.  But, you know, it's not being charged because the 

applicant is disabled.  It is a cost that the applicant pays 
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to the evaluator as part of the applicant's responsibility to 

meet his burden of proof that he has the character and fitness 

to become a member of the Florida Bar.  

THE COURT:  All right.  Fair enough.  We've probably 

run that one to ground, too.  I started off saying 20 minutes, 

and I asked you a lot of questions, and we're over 30.  I took 

up most of your time.  Those were the questions I needed you 

to address.  If there is something else you feel like you need 

to tell me, you can, or I can just hear from the other side. 

MR. McNEELY:  No, Your Honor, I mean, I think we 

covered it.  I did mention, I just want to make sure you 

understand, the independent nature of the evaluator and the 

reason behind -- the good policy reasons behind an independent 

evaluation and the costs.  But, no, if the court has no 

further questions, we'll defer. 

THE COURT:  All right.  Thank you.  

Then let me hear from the other side. 

MR. DIETZ:  Good afternoon, Your Honor.  Matthew 

Dietz on behalf of Mr. Hobbs.  

Your Honor, to point out some of the stuff that the 

court had been discussing, I would like to direct the court to 

the Bar's directions to the substance abuse disorder 

evaluations, and this is Document 76-10, specifically page 5 

of 5 of that.  And that basically discusses the breadth of the 

substance abuse evaluation; and the purpose of it is not only 
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to determine the substance abuse issues, but to determine all 

of the psychiatric or psychological issues that someone may be 

having.  And the bottom paragraph of that specifically talks 

about how the MMPI is used as a truth device because a doctor 

can't use a polygraph.  

This goes back to the main issue.  The Florida Board 

of Bar Examiners uses essential requirements of the Bar -- for 

admission of the Bar as entitlement.  And throughout their 

entire brief and throughout this entire case they have not 

said what essential requirements that they are discussing.  

And the only one that they discuss in their entire brief was 

on page 24, which was the essential requirements for the 

admission, including a record of conduct that justifies the 

truth, trust of clients, adversaries, courts, or others with 

respect to professional duties owed to him or her.  

So the only requirement that they're testing is 

essentially candor from these tests that have nothing to do 

with candor; and the initial sin of this evaluation -- of this 

requirement goes back and predates the ADA.  And when it 

predates the ADA, it specifically says we want to admit people 

with past histories of alcohol or substance abuse, and this is 

how we're going to do it, and that's what it's focusing on.  

But the entire issue for Mr. Hobbs, Mr. Hobbs had an 

issue and he got it treated.  He saw a doctor.  He went 

through treatment exactly as stated by the Florida Board of 
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Bar Examiners now.  

THE COURT:  Well, now let me stop and ask you about 

this, because I may have the facts wrong, but let me see if I 

have it.  

MR. DIETZ:  Sure. 

THE COURT:  Mr. Hobbs went first to a mental health 

professional who focused in on his drinking, and Mr. Hobbs 

essentially fired that mental health professional and went to 

the next one.  And the next one didn't tell him he had to stop 

drinking but did make a recommendation, and he is drinking 

more than what was recommended even by that one, and they both 

said that he had alcohol use disorder.  All that is true, 

isn't it?  

MR. DIETZ:  No. 

THE COURT:  All right.  What part is not true?  

MR. DIETZ:  Mr. Hobbs went to the V.A. after issues 

with adjustment disorder and part of that was drinking.  He 

saw Dr. Shah first.  He didn't like Dr. Shah's treatment.  

Both Dr. Shah and Dr. Stewart both recommended that -- both 

suggested a different AUD program.  But one of the issues for 

that AUD program is -- Mr. Hobbs's did not want to go to the 

AUD program.  Instead of doing complete sobriety, he wanted to 

do alcohol management.  So after that he continued with 

Dr. Stewart for another nine sessions.  And in each and every 

one of those sessions, they addressed the alcohol use.  And 
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they said the alcohol use should be no more than 14 drinks a 

week.  However, Dr. Shah said that -- I mean -- Dr. Stewart 

was focusing on whether or not there was any issues, 

psychiatric or psychological issues, related to that drinking.  

So by the end of the treatment, it is true that 

Mr. Hobbs went above the suggested amount of alcohol intake, 

but there was no psychological impact of that alcohol intake 

to his condition.  

THE COURT:  Do you not think that the Florida Bar can 

reasonably inquire into Mr. Hobbs's current drinking?  

MR. DIETZ:  I think the Florida Bar can rely on 

Mr. Hobbs's treating doctor.  I think they could inquire upon 

it as to Mr. Hobbs's treating doctor, and there is no reason 

why his treating doctor from the Veterans Administration 

should be questioned. 

THE COURT:  Well, didn't Dr. -- 

MR. DIETZ:  A lot of people drink. 

THE COURT:  Well, a lot of people drink.  And let me 

just tell you, when you presided over a trial where somebody 

shows up drunk, you probably take it fairly seriously the 

problem of drinking among lawyers.  But let's go on beyond 

that.  

Didn't Dr. Stewart say, "I'm not the substance abuse 

guy; that wasn't the focus of my treatment"?  

MR. DIETZ:  He said, "I'm not a specialist in 
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substance abuse," and he said, "that wasn't the focus of my 

treatment."  However, he did treat him at the time because 

substance abuse was not the focus of Mr. Hobbs's treatment.  

The focus of his treatment was he was suffering from 

depression and adjustment disorder because of a custody issue 

he had and the breakup with his girlfriend.  The fact that he 

had the alcohol use issue was number two on the listing of the 

reasons why he was treated.  

However, on each occasion, if this court reviews the 

records, Dr. Stewart went over his drinking, went over 

Mr. Hobbs's drinking and discussed Mr. Hobbs's drinking with 

him.  The fact that somebody is not a specialist -- a doctor 

is not a specialist in a certain area does not render their 

treatment ineffective.  And Dr. Stewart made -- Dr. Stewart, 

who is licensed and practices medicine and is working for the 

V.A., made an opinion that he does not -- he is perfectly fine 

to practice, and that there is nothing that would affect his 

practice.  

The question is:  What gives the Bar the right more 

than an employer would get to stick their nose under the tent 

and look what's happening and bypass the person's treating 

doctor without any deference whatsoever?  

Did I lose you?  

THE COURT:  No, I'm here. 

MR. DIETZ:  Is everyone still there?  Okay.  I'm 
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always scared when there is a pause.  

So the issue is, there's no difference between the 

type of evaluation which should be provided in an employment 

situation and in a licensing situation.  In fact, in the 

employment situation, the investigation is entitled to be 

more, because you have more individualized issues involved in 

employment, the essential dangers and the job requirements in 

employment than you do with the ephemeral -- not ephemeral -- 

the aspirational goals, the requirements that the Florida Bar 

places as its essential requirements of being a lawyer.  

So there's -- and even in the employment realm, the 

ability to do an independent evaluation and the costs of doing 

an independent evaluation saying that it's not a cost imposed, 

it's similar to a personal injury case saying an IME is not -- 

is an independent evaluation.  

Notwithstanding, it is -- unless there is a business 

necessity, and it's not narrowly tailored and a doctor does 

not give you the information needed.  I have no issue into the 

fact that Dr. Stewart could be asked questions.  You could use 

the evaluation of Dr. Stewart, and only when that evaluation 

is in some way not appropriate or not effective or Dr. Stewart 

doesn't have the necessary skills to do it, even though he's 

not an expert, then you can question it.  

There are accommodations that are requested every day 

by any type of Title 2 entity from bringing a service animal 
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into a courtroom to having a sign language interpreter, and a 

public entity does not have the right or obligation to say, 

"We want our specialist to review to ensure that you need this 

accommodation or to ensure that you're qualified."  And what 

the Bar is saying, is they're saying, "We have a special role 

here because of unstated essential purposes that we may do 

that independent evaluation," and there is nothing that makes 

the Board of Bar Examiners in a better position than any other 

Title 2 entity to demand that type of additional investigation 

of a person's entire psyche.  

THE COURT:  Do you agree that in this case we're down 

to substance abuse at this point?  

MR. DIETZ:  We're down to -- I'm not sure if I 

understand your question, Your Honor.  I'm sorry. 

THE COURT:  We started off with a concern about the 

mental health diagnosis and questions.  It seems to me that at 

this point by the time the Bar looked at all this, the Bar was 

focused on substance abuse and not concerned about the 

adjustment disorder.  I mean, I suppose that somebody 

evaluating substance abuse would take the mental health 

history into account to look for any overlap between the two, 

but at this point anything that Mr. Hobbs is looking at with 

the Bar is just the substance abuse issue.  Isn't that right?  

MR. DIETZ:  For Mr. Hobbs, correct.  And if this 

court does issue a ruling, any issues -- a lot of issues may 
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overlap.  For example, the right to do independent 

evaluations, the extent of the timeline for inquiry, and other 

issues, which do have an effect.  When we're talking about the 

unlawful practices, I was -- a lot of the practices that they 

do, such as the addition of surcharges, go on both mental 

health and on alcoholism.  However, with regards to this exact 

issue of Mr. Hobbs, the only issue that affects him are the 

alcoholism.  

THE COURT:  What do you want the injunction to say?  

You want me to issue an injunction in the case, which is 

really what we're talking about, you want me to say to the 

Florida Board of Bar Examiners, you cannot -- what?  Fill in 

the blank. 

MR. DIETZ:  Okay.  You got it.  Number one, you 

cannot impose a surcharge for a person with a disability for 

additional tests, evaluations, or proceedings solely related 

to your disability or perception of disability.  

Number two, the Florida Board of Bar Examiners may 

not do -- may not have medical evaluations or examinations 

more than what's necessary or essential.  And that to the 

extent that it should follow the EEOC guidance, the treating 

doctor should be given deference unless there is something 

wrong, some question with regards to the treating doctor's 

ability to treat or care for that specific type of disability.  

The third thing, the scope of the -- there needs to 
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be some meaning, some calculation as to the purpose and the 

length of a history of alcoholism.  The reason why the Florida 

Board of Bar Examiners chose five years for dealing with 

alcohol use disorder is because of the fact that they deem 

that current.  Even the DMS-5 states that alcoholism is having 

12 questions answered within the past year.  How is five years 

in any way a determinative number?  

And if there is -- 

THE COURT:  My question was, what do you want the 

injunction to say?  Frankly, I'm not going to enter an 

injunction that says don't do a medical evaluation greater 

than necessary.  The injunction has to be a lot more specific 

than that.  

So length of alcohol, what do you want me to tell 

them?  You can only ask for the last year?  

MR. DIETZ:  You can only ask if there is a current -- 

if the person is a current alcoholic and define "current." 

THE COURT:  I'm asking you what do you want me to 

tell them.  You want me to tell them you cannot look into 

alcoholism unless you have information that he's currently an 

alcoholic?  

MR. DIETZ:  Correct. 

THE COURT:  So, what, drinks 20 beers a week?  

MR. DIETZ:  See, if there was a question that was 

given solely to persons that drink alcohol, you wouldn't 
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determine alcoholism.  The undisputed evidence in this case 

demonstrates that alcohol drinking alone does not indicate 

whether or not somebody is an alcoholic.  There is a bunch of 

different issues that go along with that -- psychiatric, 

social, legal issues that go into that.

THE COURT:  I understand.  It correlates.  Look -- 

all right.  So what else?  

MR. DIETZ:  So the basic issue is deference must be 

given to a treating doctor; and unless there's any reason to 

determine that that doctor is not -- 

THE COURT:  You want me to tell them they can't 

evaluate Mr. Hobbs on his alcohol use anymore; you're done; 

you've done your looking; you have to consider him without 

regard to his alcohol use.  Is that what you want me to tell 

them?  

MR. DIETZ:  For Mr. Hobbs, of course. 

THE COURT:  All right.  

MR. DIETZ:  Absolutely.  There is no -- they had a 

full opportunity to have discovery in this file.  They had a 

full opportunity to do a Rule 35 examination, which they had 

chosen not to do.  And they have no evidence at all that he 

suffers from alcohol use disorder.  They have evidence that he 

drinks alcohol, but nothing further. 

THE COURT:  Well, wait.  Really?  Mr. Dietz, I guess 

I have to ask you:  He's got two DUIs, charges -- I understand 
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he wasn't convicted -- had very high blood alcohol readings 

both times.  He's had two qualified professionals diagnose him 

with alcohol use disorder.  He has no professional that says 

he does not have alcohol use disorder.  And you want me to 

rule as a matter of law that he does not have alcohol use 

disorder?  

MR. DIETZ:  He's been through treatment, and they 

have no evidence whatsoever that that treatment was not 

effective. 

THE COURT:  Other than he's not doing what he was 

told. 

MR. DIETZ:  Other than that he's drinking more than 

the guidelines.  But the issue is, if he does -- his doctor 

says he's not a danger.  He provided two letters from his 

doctor, and they have nothing to say that his doctor is -- his 

doctor's opinion is not valid, other than saying that he 

doesn't specialize in alcohol use disorder. 

THE COURT:  All right.  

MR. DIETZ:  And they also had the opportunity to do a 

full evaluation of him, and they chose not to do it.  So to 

the extent that they are positing that solely because of his 

alcohol use, currently, he has an alcohol use disorder, that's 

not sufficient.  And that's the issue that I have.  

In the inception, the question was whether or not he 

had an alcohol use disorder.  It has evolved now to the period 
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of summary judgment in which they're saying he drinks.  And 

drinking in and of itself in no way is a DSM-5 disorder of 

alcohol abuse.  It goes far beyond that.  They have no 

evidence, they have no experts, they have nothing, that says 

that he suffers from a DSM-5 disorder, alcohol use disorder.  

To the extent that they say they are able to question 

him because of his use of alcohol, he would never have even 

been questioned by the Board of Bar Examiners based upon the 

DUIs and the head investigator -- 

THE COURT:  Whoa, whoa, wait, wait.  You don't think 

that the Bar would look into alcohol issues when somebody has 

had two DUI arrests with blood alcohol that high and one of 

them was as recent as this was?  

MR. DIETZ:  Yes.  And that's exactly what the 

director of investigations said; that he would not -- that he 

did not believe that he should be sent for a substance abuse 

disorder.  The only reason why he was was the 2015 treatment.  

THE COURT:  That's different than what you just told 

me.  Whether they would've sent him for this evaluation or not 

is one question.  Surely, they would have looked into alcohol 

use with those two DUIs. 

MR. DIETZ:  According to the undisputed evidence, 

Mr. Huntsberger said that they would not. 

THE COURT:  All right.  

MR. DIETZ:  And the only reason why they did it was 
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his -- his DUIs were not close to .3, which was the cutoff for 

the one -- for the DUI, and both DUIs were not within five 

years.  So according to the director of investigations 

himself, he would never have even sent it up but for the 2015 

treatment.  

So the only reason why he was sent to Dr. Herkov was 

because of the 2015 treatment, and then Dr. Herkov said, 

"Because of the pattern from the 2015 treatment, we think you 

should be evaluated again."  But pursuant to the guidance 

itself, the DUIs by themselves would have been entirely 

insufficient, because they only go back five years, and 

they only -- and only one and it has to be above a .30. 

THE COURT:  All right.  I got it.  Anything else you 

need to tell me?  

MR. DIETZ:  No, Your Honor.  I think that we've sent 

you tons and tons of documents and tons and tons of briefing 

on this. 

THE COURT:  I well know it.  

Rebuttal, Mr. McNeely?  

MR. McNEELY:  Thank you, Your Honor, on a few -- 

probably more than a few areas.  On the last area of inquiry, 

I think plaintiff's counsel still misunderstands the 

investigative process.  

The court was right that DUI -- and there's nothing 

in the record to the contrary -- DUIs are going to get an 
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investigation.  Whether they get a referral or not to a 

consultant is not the issue.  And what Mr. Huntsberger 

testified to was the referral to the consultant to see if it 

needed to go to an outside evaluator.  So the court is correct 

on that.  

THE COURT:  I take it at that point you'd get the 

medical records. 

MR. McNEELY:  Yes. 

THE COURT:  I mean, whatever he said to these 

questions, you go in, you find somebody with two DUIs and this 

kind of information -- two DUI arrests, then you go find out 

if he's had treatment for alcohol issues, and you get the 

medical records. 

MR. McNEELY:  That's correct, Your Honor, and the 

arrest records and disposition.  You know, I mean, the court 

mentioned in the Stoddard case about doing a full inquiry, and 

that's all part and parcel of doing a full inquiry; you're 

correct, Your Honor.  

A couple of other things.  I think the record is 

really undisputed on whether Mr. Hobbs went to treatment.  We 

briefed that fully.  I think the court understands that having 

a discussion with an interpersonal therapist about reducing 

your drinking doesn't constitute treatment.  Two treatment 

opportunities were offered, and he declined them both.  

The deference issue, and I was having a little 
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difficulty understanding exactly the injunction that 

plaintiff's counsel would have the court issue in this case.  

But the deference issue in a licensing case would be new law.  

No case has held that in a licensing context, the public 

entities must give deference to a treating physician or a 

treating professional with good reason.  And as we indicated 

in our filing, this case is the poster child for why that 

should not be done.  The court is well aware of the record 

with Dr. Stewart, what his specialty was, what he worked with 

Mr. Hobbs on and what he didn't.  And that his letters which 

might have been read one way upon questioning, he indicated, 

no, I'm not making a recommendation for admission; that's not 

my area.  

You know, in the licensing context, unleashing 

somebody on the public with a law license and giving deference 

to whoever they can hire to give them a passing grade, that 

would be very problematic; that would be very problematic.  

On the imposition of the costs, Your Honor, for 

additional tests, it's -- at the outset, I mean, he hasn't 

been charged anything yet because he withdrew his application.  

If he comes back in and is asked for another investigation, 

this ultimately goes down to the reasonableness of the 

investigative process.  And is it reasonable as part of the 

full inquiry for the Board to request an evaluation?  Yes.  Is 

it reasonable for the Board to defer to the professional 
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judgment of the evaluators?  Yes.  Is it reasonable for the 

Board to defer to the financial relationship as long as it is 

reasonable there?  Yes.  

If somebody charged an exorbitant fee, that would be 

a different issue, but that's not this case.  The only 

evidence is it's below market.  

We would maintain that all of the above, everything 

that I just went through, is necessary for the Board's process 

of determining the essential eligibility requirements, and 

that's the Board's specialty.  That's the Board's specialty, 

not substance use disorder evaluations.  That's the 

evaluator's specialty.  Is it reasonable for the Board to rely 

on that?  Absolutely.  

So, Your Honor, we would ask that the court grant the 

Board's motion for summary judgment.  

THE COURT:  All right.  Thank you.  Give me just a 

second.

(Pause.) 

I am not going to resolve the entire case by summary 

judgment.  I am going to substantially narrow the issues.  So, 

essentially, I'm going to grant summary judgment in part.  

Here's my analysis at this point:  

The Board, of course, may require information that 

may bear on fitness to practice law.  The Board may require 

information that may be useful in evaluating fitness to 
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practice law.  How likely it needs to be that the information 

bears on fitness is something I need not address at this 

point.  It need not be certain.  On the other hand, a remote 

possibility is not enough.  And I can apply the general 

principle here without trying to set out any more specific 

formulation about how close the connection has to be between 

requested information and fitness to practice law.  

Next, uncontrolled substance abuse ordinarily renders 

one unfit to practice law.  That's so as a matter of common 

sense.  Practicing law is, in many settings at least, a high 

stress undertaking.  It is not okay for an attorney to go off 

the rails.  If an attorney does go off the rails, it risks 

substantial harm to the clients, to the judicial system, and 

frankly to the profession.  

Now, there are lots of alcoholics and even some 

current substance abusers who perform very well; and being an 

alcoholic is not, without more, a basis to exclude somebody 

from the Bar.  But the Bar is certainly entitled to 

investigate, and the Board -- sometimes I will refer to the 

Bar, and I do recognize that there is a difference between the 

Board of Bar Examiners and the Florida Bar.  These principles 

really apply to both:  the Board at the stage of admitting 

somebody to the Bar, and then the Bar dealing with someone who 

is practicing, already admitted.  

The Board is certainly entitled to investigate 
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possible substance abuse issues and to insist that any 

substance abuse disorder is sufficiently under control prior 

to admission to the Bar.  If necessary, the Board can insist 

on conditions to Bar admission to make sure that any substance 

use disorder is under control.  

As I say, the record supports those conclusions.  

They are true just as a matter of common sense and basic 

understanding of the Americans with Disabilities Act.  I give 

you an example which illustrates, I think, how this ought to 

work.  Certainly different from what Mr. Hobbs asked for, and 

probably not quite the same as what the Board asked for.  

I mentioned in the argument, I had a case where a 

lawyer showed up drunk.  And, frankly, it was after a  high 

stress jury trial.  And the jury went out, and while the jury 

was out, a lawyer who had an alcohol problem, history of 

alcohol problems, had a drink and then another, and the next 

thing you know he was badly impaired, and it affected things 

briefly.  It was the end of the day when I found out about it, 

and so instead of letting the jury keep deliberating, I sent 

them home.  They came back the next day.  We finished up the 

trial without a problem.  The lawyer had performed pretty well 

in the trial, got a pretty good result.  It was one of several 

lawyers on that side of the case.  

So the matter got referred to the Bar.  I don't know 

the details from there on, other than I know that the Bar 
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insisted on treatment and monitoring and so forth.  Happily, 

the lawyer got it back under control.  The lawyer is back 

practicing law, handling cases.  Did a good job before and is 

doing a good job again.  So that's how that ought to work.  

If somebody has a disability, including a substance 

use disorder, it needs to be controlled and accommodated and 

worked out so that the trial doesn't have to be cancelled and 

done over, and a client doesn't get represented poorly, and 

the person gets back on track and things work out. 

In any event, bottom line, it's okay for the Florida 

Board of Bar Examiners to inquire about substance use issues.  

The new Questions 25 and 26 are consistent with that 

analysis of what's proper.  The old Questions 25 and 26 no 

longer make any difference.  We would be at the same place now 

that we are regardless of whether those questions had ever 

been asked.  

Applying some of this to Mr. Hobbs, he is properly 

subject to follow-up inquiries.  I think to some extent the 

argument is, and I think Mr. Dietz made this explicit during 

the argument here, the argument is, well, the Bar looked into 

this, that's all they need to do, they found out everything 

they need to find out, and Mr. Hobbs is fine, and there 

shouldn't be any more inquiry.  

This record does not support that conclusion.  

Mr. Hobbs had two DUI arrests.  He had very high blood 
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alcohol.  The suggestion is that, unless it's .3, it's not -- 

it wouldn't support further inquiry.  That's just not so.  

These were high numbers.  They weren't that high, but they 

were quite high numbers.  

Mr. Hobbs has been diagnosed by two different 

professionals with substance abuse disorder, and he's not 

complying with the recommendation of the more recent 

professional.  By any standard, he drinks a lot.  It's a 

concern, and the Board is entitled to fully explore it.  

Now, the Board says that to fully explore it they 

need what they call "an independent examination."  The 

plaintiff is right.  The word "independent" is what is used in 

that setting, but there's nothing particularly independent 

about it.  These are people who are chosen by the Board.  They 

are not paid directly by the Board, which is an issue we will 

come to in a minute, but to suggest that no loyalty can attach 

to the person or entity who makes referrals on a regular basis 

is just not so.  So, for example, a lawyer gets a referral 

from another lawyer, while the fee may wind up being paid by 

the client, but the lawyer who got the referral surely 

appreciates the referring lawyer.  In a setting like this, 

these professionals may be doing this partly out of a sense of 

public service.  They are all qualified professionals who make 

good incomes in other ways, not just this; but still, they are 

chosen by the Board.  
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It's okay for the Board to insist on an examination 

by such a person, but the examination has to be limited to 

information that bears on fitness to practice law.  That 

includes substance use or abuse-related mental health issues 

that bear on the effect of alcohol use.  It's okay to have a 

related physical examination to at least some extent.  I don't 

doubt for a minute the testimony that to do a substance abuse 

evaluation one does a physical examination.  Some of that is 

just common sense.  Anybody who has lived very long knows that 

somebody who has abused alcohol for a long time, sometimes you 

can just look and tell.  So, look, the examiner can do a 

physical examination.  I should be careful how I say that.  

One can't look and tell somebody is an alcoholic.  One can 

look and see the effects of alcohol.  One can't rule out other 

causes of that same look.  

Having said that a physical examination is okay, that 

doesn't necessarily mean that it's as full and complete a 

physical examination as one can imagine or as a doctor might 

wish to do in some other circumstance.  A complete physical 

examination, at least as I understand it, the complete 

physical examination that I get periodically involves some 

procedures that I just can't imagine have anything to do with 

evaluating alcohol abuse.  The examination needs to be limited 

to matters that bear on fitness to practice law; and in this 

case, that means to bear on substance use or abuse.  
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Whether the MMPI-2 meets that requirement is not 

clear on this record.  It strikes me as very unlikely that its 

use can be justified on the basis that it helps indicate 

whether a person is being truthful.  There are lots of 

applicants to the Florida Bar for whom the Board properly 

needs to evaluate truthfulness.  I mentioned people with 

financial issues or fraud allegations.  A number of other 

things.  Somebody who has a history of a fraud allegation 

certainly could be evaluated for truthfulness.  But I doubt if 

the Board would say, "What I really need from that person is 

an MMPI," and I don't think the Board has asked for that.  

Asking for every prescription a person takes, every 

medicine a person takes, seems to me not likely to stand up to 

analysis.  The Board doesn't need to know whether somebody has 

a sexually-transmitted disease, whether somebody takes Viagra, 

whether a woman takes birth-control pills, whether an 

applicant has an incontinence issue, whether an applicant has 

Hepatitis C.  There are all manner of things that a person 

might not want to tell one's government; and unless the 

government has a reason to insist on getting the information, 

it's not okay.  

Now, the Board says, "We just defer to the treating 

physician or the consulting physician."  Well, both sides have 

taken a position on deference that just won't stand up to 

analysis.  Mr. Hobbs says the Board has to defer to the 

Appendix D - 63



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

treating physician.  Well, no, it doesn't.  The Board should 

consider what the treating physician has to say.  It may be 

useful information, and the Board casts a wide net and tries 

to get useful information.  They ask for records from treating 

physicians.  It's useful information.  The Board probably 

wants it.  I suspect that the consultants take it into 

account.  

But the Board is not required to take the treating 

physician's word for it.  Treating physicians sometimes are 

loyal to their patients; sometimes don't fully understand the 

whole scope of the problem of what the Board is dealing with.  

The Board doesn't have to take the treating physician's word 

for it.  

The Board also doesn't have to and doesn't get to 

just take the consultant's word for it.  The Board certainly 

is entitled to consider the consultant's expertise and what 

the consultant says the consultant needs.  But the Board 

doesn't get a pass under the Americans with Disabilities Act 

just because the consulting expert, apparently with no 

guidance under the ADA, decides to ask for something.  Whether 

the consultant asked for it or the Board asked for it 

directly, the question is whether it's something that properly 

can be requested under the ADA.  

Perhaps there is a reason -- the standard of care, or 

whatever -- why in order to make an evaluation of substance 
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abuse one must know every prescription a person has, every 

drug the person is taking.  Maybe that's so, and we'll have a 

trial; and if the Board can sustain that position, then 

sobeit.  But there's also a risk of this that cannot be 

excluded on this record:  

There was a time at least when stereotypes and 

discrimination against people with disabilities was 

widespread.  That's a big part of why Congress passed this 

statute.  There is some risk that there was a time decades ago 

when the Board of Bar Examiners had very broad authority over 

applicants, didn't much care for applicants with alcohol 

problems, and imposed requirements that weren't necessary, and 

there's a risk that that kind of thing just gets carried 

forward.  And so if nobody has ever stopped to look at the 

question, why do we need to know every medicine somebody is 

taking or do we really need a MMPI-2, if nobody has really 

evaluated that, then maybe the reason we're still doing those 

things is because way back when there was some animus against 

somebody with this kind of disability.  I don't know whether 

that's the case or not, but I can't resolve the question on 

summary judgment.  

Then we come to the cost of examinations.  This is 

one, too, where I cannot grant summary judgment either way.  

It seems to me likely that if everybody who has a hearing has 

to pay for the hearing, then that's not a violation of the 
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ADA.  An example of the analysis is this:  

You file an ADA claim in this court, you have to pay 

the filing fee or get leave to proceed in forma pauperis.  The 

standards that apply are the same as the standards that apply 

to everybody else.  So you file an ADA claim -- a person with 

a disability files an ADA claim, you have to pay the fee to 

the same extent as somebody who files a contract claim.  

If the Board's policy is that anytime we have a 

hearing, there's a fee, it's analogous to a filing fee, then 

so long as the Board treats people with disabilities the same 

as people -- as others, it seems to me not likely to be a 

problem.  

On the other hand, when you hire a consultant to do 

an evaluation, if it's a financial evaluation and the Board 

pays for it because the Board collects a fee from everybody 

and that's just the fee that covers it, no unbundled fee for 

the financial examination, then it's hard to explain why you 

get to charge a separate fee for the medical examination that 

applies only to somebody who does or may have a disability.  

That's my evaluation of where we stand.  I've told 

you that so you'll know where we stand.  I don't plan to write 

a detailed order at this point.  The case probably warrants a 

good written treatment, because these things come up again and 

so forth, but this case is not over.  We're going to have a 

trial, and it will be a bench trial, and at that point I'll 
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write an order, and I'll take into account the things that 

have been discussed and the additional things that need to be 

resolved.  

Let me add one thing.  

I almost never talk to parties about settling a case.  

The reason I have a job is because there are some disputes 

that need to be resolved.  And when I talk to young lawyers, 

my stump speech to young lawyers' associations, or even older 

lawyers' associations, is when you're right, just try your 

case and win it.  The side that is right ought to win.  There 

are cases that ought to be settled, but there are cases that 

ought to be tried.  Sometimes I think we err on the side of 

settling too many cases and not trying cases that ought to be 

tried.  So I don't talk to people about settlement very often, 

but I do have a message that I think ought to be heard by both 

sides.  

You are all good lawyers.  You probably had this 

discussion with your clients.  And, of course, I don't want to 

know that, because your discussions with your clients are 

confidential.  

But sometimes, in addition to being very good 

advocates for your clients in court, you need to be what 

Justice Brandeis referred to as lawyer to the situation.  And 

so, Mr. Dietz, and the others on that side, I'm sure you have 

had this discussion with Mr. Hobbs; but, look, as far as I can 
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tell -- and you can ignore what I tell you and this is not 

part of my ruling and is not going to affect my ruling in the 

case, but -- I watched the video where he gave the testimony 

that was put in.  He presents very well.  He has an impressive 

appearance.  He's apparently done fine in law school.  I don't 

see any reason to think he can't be a very successful lawyer.  

But he drinks too much.  And if he doesn't think he has a 

drinking problem, he's kidding himself, and you need to have 

that discussion with him.  

Every time I took on -- back decades ago, when I 

practiced law, before I took on a case for a plaintiff, we 

always had the discussion about, you know, how this is going 

to go, and we win this case, do you really want to.  That kind 

of a discussion.  

You need to sit down with Mr. Hobbs and his treating 

doctor, somebody he trusts, you need to have a good 

discussion.  Is it really a good idea to have your ritual to 

be to drink that amount every night?  He needs to drink less.  

And does he really want to be the one that takes on this issue 

with the Bar?  

Look, we need plaintiffs who challenge 

unconstitutional illegal conduct by government entities.  

That's how the law gets followed.  So there really is 

something to the private attorney general theory.  But you 

need to have a discussion with Mr. Hobbs whether he wants to 
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be the private attorney general or whether he wants to get 

admitted to the Bar and be a successful lawyer and do it with 

less trouble than he's aiming for.  

On the other side, for the Board, I do think the 

Board has a tremendous amount of sway over applicants, and you 

can insist on all kinds of things.  To some extent it's a 

little bit like the lawyer issuing a request for production of 

documents in any old lawsuit.  It's the easiest thing in the 

world to pick up the microphone and dictate a production 

request that could take the other side hours and not get you 

much that you really need.  

Somebody needs to sit down -- apparently, you did 

with the questions.  It was something that had been talked 

about since 2014, and in 2018 they changed the questions.  I 

preside over these cases, and at the same time I get my 

Florida Bar News every month, because I'm a member of the 

Florida Bar, too, and it wasn't that long ago there was a 

story on the front page about how enlightened the Board of Bar 

Examiners, the Bar was in dealing with these kind of issues.  

Well, sometimes the people that are out front 

evaluating this stuff don't get the word down to the -- on the 

ground to people that are actually doing it.  Somebody needs 

to have a good evaluation of what you really need here.  So 

that's my long rambling speech.  

It seems to me that Mr. Hobbs is probably a good 
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candidate, if he gets -- at least if he gets his drinking 

under control, and just needs to satisfy the Board that he's 

done that; and the Board needs to get the information you 

really need and probably not make it any harder than you need 

to.  

I did see in the record that you mediated with Scott 

Mitchell, a very good lawyer and I'm sure a good mediator.  

You folks ought to talk to each other.  If you need to go back 

to Mr. Mitchell, you ought to go back and talk to him; and, if 

this is a case where you just need a ruling out of the judge, 

I told you, I'm all for that, that's why I have a job, and 

we'll be here for trial.

Somebody remind me the trial date. 

MR. McNEELY:  It's the term beginning April 15th. 

THE COURT:  All right.  And you're going to have some 

professionals and so forth to testify, let me -- give me just 

a minute to look at my calendar.  

It may be too early to ask, but you've heard the 

ruling.  In light of that, how long do you think you're going 

to need?  

MR. DIETZ:  I don't think that this trial will 

last -- I would say about four to five days maximum, if not 

less. 

THE COURT:  That strikes me as a long time.

Mr. McNeely, what do you think on your side?  
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MR. McNEELY:  We were doing numbers back and forth, 

and the consensus was between one to two, and probably two at 

the outside, I think, is what we're thinking, given the 

narrowed issues. 

THE COURT:  And in a bench trial things go pretty 

quickly sometimes.  Give me just a minute to see what I know 

about these other cases on the docket.  Hold on just a minute.

(Pause.)  

I'm back.  Why don't we plan to do this one first.  

We will try the case on the 15th, so 9:00 on the morning of 

the 15th.  

MR. McNEELY:  Your Honor, Robert McNeely.  I'm 

wondering, we have a pretty tight pretrial order.  Our trial 

briefs, witness and exhibit lists and all that would be due on 

March 14th, which is two weeks.  Would it inconvenience the 

court if we extended that perhaps another seven days?  

THE COURT:  Not at all.  Here's the thing, all of 

that is mostly for your assistance, not mine.  Let's talk 

about what we really need.  We have that standard pretrial 

order that we've been using since before you were using 

Question 25, I'm sure, and it's got lots of requirements.  You 

both briefed this pretty thoroughly.  I'm not sure that 

there's anything that you haven't briefed.  

You heard what I said, so you may want to -- if you 

want to say something beyond that, I'm happy to have it.  But 
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I really don't need trial briefs.  You need witness and 

exhibit lists for each other.  If there are depositions that 

are going to be admitted, you need to know what the other side 

is going to offer and a chance to designate and 

cross-designate, all that.  

Isn't that about all we need?  I mean, you've already 

gotten the 26(a)(2) report, so you've got what you need.  

Basically, what I need is the 26(a)(3) disclosures, and set a 

date for any other further briefing if you want to do it.  

I'll read whatever you put in, but I just as soon not read the 

same things again. 

MR. McNEELY:  Candidly, that was the concern, turning 

around a trial brief rapidly.  Without the need for that, I 

think you hit it, the witness and exhibit lists and deposition 

designations.  You know, with the possibility and the court's 

comments about conversations that the two sides might have, 

I'm just wondering if we can push those deadlines just a 

little bit, not get too close to the trial date, if that might 

not be helpful.  

Our attorney conference is currently scheduled for a 

week from Monday, and the witness and exhibit lists, 

et cetera, two weeks from Monday.  So I guess what I'm asking 

is, if we can push both of those seven days, make March 14th 

for the attorney conference and March 21st for the witness 

and exhibit lists. 
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THE COURT:  That certainly seems reasonable to me.  

Mr. Dietz, does that work for you?  

MR. DIETZ:  That works for me. 

THE COURT:  All right.  So confer by the 14th and 

do -- file the witness and exhibit lists by the 21st.  Divide 

it up as 26(a)(3) says so that it's the ones you intend to 

call or introduce and the ones you may call or introduce if 

the need arises.  And do the deposition designations.  

Then when we get to trial, if it's deposition 

testimony that you're putting in, and some of it I would have 

already read probably, but, look, here's how I do bench 

trials:  

If you want to play the video or read the deposition 

in the courtroom, you can do it, and I'll sit there and 

listen.  What I would prefer to do usually is to read it.  I 

go faster and learn better if I read it than if I see it.  If 

it's -- I guess these consultant experts are probably in this 

area.  I didn't pay any attention to where these people are 

from.  So they are probably here live; but if you have 

somebody that's an important witness like that, sometimes it's 

useful to watch a few minutes of the video and then read the 

rest.  But it's your case, however you want to present it, 

I'll do it.  

What else can we accomplish today?  

MR. DIETZ:  I can't think of anything else, Your 
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Honor. 

THE COURT:  All right.  Thank you all.  I appreciate 

the input.  I'll get you a brief order.  I'm not going to 

reiterate what I made you sit through on the record.  

Thank you.  I'll see you on April 15th.  

MR. DIETZ:  Thank you, Your Honor. 

MR. McNEELY:  Thank you, Your Honor.  

(The proceedings adjourned at 2:43 p.m.)

*  *  *  *  *  *  *  *

I certify that the foregoing is a correct transcript from the 
record of proceedings in the above-entitled matter.  Any 
redaction of personal data identifiers pursuant to the 
Judicial Conference Policy on Privacy are noted within the 
transcript.  

Judy A.  Gagnon 2/ 23/ 2019
Judy A. Gagnon, RMR, FCRR  Date
Official U.S. Court Reporter
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Counsel: [*1] For JULIUS HOBBS, Plaintiff: PETER D BLANCK, LEAD ATTORNEY, SYRACUSE
UNIVERSITY, SYRACUSE, NY; LISA CHARLI GOODMAN, MATTHEW WILSON DIETZ,

DISABILITY INDEPENDENCE GROUP INC - MIAMI FL. MIAML FL.

For FLORIDA BOARD OF BAR EXAMINERS, MICHELLE A GAVAGNL IN HER OFFICIAL
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CAPARELLO & SELF PA - TALLAHASSEE FL, TALLAHASSEE, FL.

Judges: Robert L. Hinkle, United States District Judge.

Opinion by: Robert L. Hinkle

Opinion

ORDER ON SUMMARY JUDGMENT

The plaintiff Julius Hobbs asserts claims under the Americans with Disabilities Act against the Florida

Board of Bar Examiners and its executive director in her official capacity. This order confirms and briefly

sununarizes the ruling announced on the record of a hearing on February 22, 2019. Trial of the remainina

claims is inuninent. A plenary order will be entered after the trial. A more detailed order at this time

would serve no purpose.

Mr. Hobbs served in combat before returning to the United States and enterina law school While a first-

year student. he submitted to the Florida Board of Bar Examiners a "Florida Registrant Bar Application."

The Board allows and indeed encourages first-year students to do this if [*2] they intend to apply for

membership in the Florida Bar upon graduation.

Mr. Hobbs had been diagnosed with adjustment disorder and alcohol use disorder. The Board undertook

an investigation and eventually insisted that Mr. Hobbs submit to an extensive evaluation by one of eleven

doctors specified by the Board. The Board said Mr. Hobbs would be required to pay for the evaluation.

The Board said Mr. Hobbs could contest the requirement at a hearing but would have to pay both a

hearing fee and for the cost of a transcript. Deeming these requirements unlawful, Mr. Hobbs withdrew

his application and filed this lawsuit. He intends to apply for admission to the Bar upon graduation from

law school later this year.
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The case was narrowed by earlier rulings. Still pending as of February 22 were cross-motions for

sununary judgment and a motion to dismiss on jurisdictional grounds. The ruling announced on the record

narrowed the issues but did not resolve the entire case.

As it turns out, the Board's contested actions relate only to Mr. Hobbs's alcohol use and related diagnosis,

not to any adjustment disorder. Mr. IIobbs has twice been arrested, though not convicted, for driving

under the influence of [*3] alcohol Two treating professionals diagnosed him with mild alcohol use
disorder.

The defendants are correct that Mr. Hobbs can challenge in this action only practices that are likely to

affect him when he again applies for membership in the Florida Bar. It is certain, or nearly so, that he will

apply. IIe has standing to challenge practices that will again affect him. IIis challenge to those practices is
not moot.

The ADA applies to a person who has a physical or mental impainnent that substantially limits a major

life activity. 42 U.S.C. § 12102(1)(A). Mr. Hobbs denies that he has such an impairment. But the ADA

also protects a person who has "a record of such an impairment," id. § 12102(1)(B). or who is "regarded

as" having such an impairment, id. § 12102(1)(C). A person is "regarded as" having an impairment if the

person is subjected to a prohibited action "because of an actual or perceived physical or mental
impairment whether or not the impairment limits or is perceived to limit a major life activity." 42 U.S.C. §

12102(3)(A). The record would support a finding that Mr. Hobbs has a record of a covered impairment or

that the Board regard him as having such an impainnent.

The Board reasonably concluded that Mr. IIobbs's history of DUI arrests, together with [*4] the other

information available to the Board, warranted further investication. And this remains true. Mr. Hobbs has

a regular practice of drinking substantial amounts of beer more than his last treating professional

recommended. To be sure, since his last DUI arrest, he has performed well in school, and there is no
evidence that he has suffered adverse effects of alcohol use. Extensive alcohol use and even alcoholism,

without more. do not preclude a person from practicing law. But they are matters the Board may

investigate. The ADA does not prohibit the Board from continuing its investigation or from requiring Mr.

Hobbs to submit to a professional evaluation of appropriate scope.

A compelled evaluation may address only matters bearing on fitness to practice law. This may include

alcohol use or abuse and related mental health. An evaluation may include those parts of a physical

examination that relate to these subjects. The evaluation may include psychological testing only to the

extent the testina is likely to produce information that bears on the relationship between any alcohol use

or abuse and fitness to practice law. That a consultant recommends a procedure does not insulate the [*5]
procedure from review under the ADA. Nor is it necessarily dispositive that a professional treating a

willing patient routinely collects information or conducts tests of the same kind. Patients often willingly

disclose information to treating professionals that the patients do not wish to disclose to the government-

and that the patients cannot be compelled to disclose to the government without a reason.

This record does not resolve without genuine dispute the question whether the ADA prohibits parts of the

evaluation the Board demanded before Mr. Hobbs withdrew his application and is likely to demand again.

Nor does the record resolve without genuine dispute the question whether Mr. Hobbs can be required to

pay for the evaluation.

For these reasons,
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IT IS ORDERED:

1. The plaintiffs summary-judgment motion, ECF No. 75, is denied.

2. The defendants' motion to dismiss, ECF No. 78. and summary-judgment motion, ECF No. 81, are

granted in part and denied in part.

3. The issues are narrowed as set out in this order and on the record of the February 22 hearing.

4. I do not direct the entry of judgment under Federal Rule of Civil Procedure 54(b).

SO ORDERED on February 25, 2019.

/s/ Robert L. Hinkle

United States District Judge

- 11[ U111C n l
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