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PREFACE 

In this Brief, the Appellant Peoples Gas System will be referred to as “PGS”.  

The Appellee Posen Construction, Inc. will be referred to as “Appellee”. 

References to the Record on Appeal will be to the Eleventh Circuit Court of 

Appeal’s Record and will be designated as (DE.___)  References to the Appellee’s 

Appendix, which consists of the legislative history of the statute at issue, will be 

designated as (A.___). 
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POINT ON APPEAL 

PGS has no cause of action against POSEN, based on Florida 
Statute 556.106 (2) (a) or (b), for damages or indemnification of the 
amount PGS paid to settle Santos’ personal injury claims.  
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STATEMENT OF THE CASE AND FACTS 

Statement of Proceedings in the District Court 

Plaintiff/Appellant Peoples Gas System ("PGS") filed a two-count complaint 

against Defendant/Appellee Posen Construction, Inc. ("Posen")  in the Middle 

District of Florida, Fort Myers Division.  (DE. 1).  Posen moved to dismiss PGS' 

complaint with prejudice on the grounds that PGS failed to state a claim for relief. 

(DE. 10).  PGS filed a response in opposition to Posen's motion.1 (DE. 17).  The 

district court granted Posen's motion and dismissed PGS' complaint with prejudice.  

(DE. 23; DE. 24).  PGS timely appealed the dismissal to the United States Court of 

Appeals for the Eleventh Circuit Court.  (DE. 25).  

Statement of the Facts 

This case is the latest in a series of lawsuits arising from an accident in which 

Posen employee Mario Santos was injured when he struck an underground natural 

gas line, causing a fire, resulting in a loss of natural gas service for several PGS 

customers.  In November 2010, Santos was performing "mixing" operations, which 

involved using a machine to dig into and till the ground to prepare the area for the 

1 Both parties filed requests for judicial notice of Court records from other 
proceedings, and those motions were ultimately denied as moot. (DE. 11, 16). 



CASE NO. SC19-1305 

4 

construction of the new road and shoulder, when he struck the PGS pipeline and 

suffered injuries in the resulting fire. (DE. 1, pp. 9-10).  

In 2012, PGS sued Posen in the Middle District of Florida for negligence per 

se and common law negligence, seeking its damages under Chapter 556, Florida 

Statutes, the Underground Facility Damage Prevention and Safety Act (the "Act") 

for, inter alia, the cost to repair its underground facilities and lost revenue, and Posen 

counterclaimed against PGS for its own damages, alleging that PGS breached its

duties under the Act; the parties settled that case. (DE. 11-4; DE. 16-2, pp. 127-

153).  In 2013, Santos sued PGS and Posen, among others, for personal injuries he 

suffered in the subject accident, but he dropped Posen from the case.2 (DE. 1, p. 12; 

DE. 11-2; DE. 16-3).  In that case, Santos sued PGS in negligence, alleging, inter 

alia, that PGS violated the Act by failing to mark its facilities within the statutorily-

prescribed time.3 (DE. 11-1, p. 8).  Santos settled that claim with PGS. (DE. 1, p. 

12). 

2 Santos has received workers’ compensation benefits from Posen and its workers’ 
compensation carrier. 

3 In Count I of Santos’ Complaint in his case against PGS, he alleged that PGS (1) 
failed to properly install, reposition, and/or relocate its underground gas line; (2) 
failed to maintain its gas line at a reasonable safe depth in violation of 49 C.F.R. § 
192.327 and Florida utility regulations; and (3) failed to adequately notify others of 
the depth and location of its gas line. (DE. 11-1, p. 6). In Count II for negligence per 
se, Santos alleged that PGS violated the Act by failing to carry out its statutory duty 
to timely mark its underground facilities. (DE. 11-1, p. 7). There was no allegation 
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PGS then filed the instant action against Posen seeking indemnification for 

the money it paid Santos to settle his personal injury claim.  This case was disposed 

of on the pleadings after the federal district court found that PGS failed to state a 

claim for damages or indemnification under the Act.  PGS did not allege a claim for 

common law indemnity, and it has never requested leave to amend. 

Resolution of this appeal centers upon this Court's interpretation of section 

556.106(2)(a) and (b), Florida Statutes, which requires excavators to notify “member 

operators,” like PGS, of their intended activities so that the operator(s) can 

appropriately mark the location of their underground utility lines in order to avoid 

damage to those lines during excavation.  If an excavator damages utility lines after 

a member operator has properly marked those lines, the Act gives rise to a rebuttable 

presumption that the excavator was negligent, and potentially liable to the member 

operator for the total sum of the operator’s losses “as those costs are normally 

computed.”4

PGS argued that the Act authorized its claims for indemnity, while Posen 

contended that the Act did not contemplate or support a statutory cause of action 

that PGS breached any of Posen’s duties under the Act, nor was there any allegation 
that PGS was vicariously liable for Posen’s alleged negligence. 

4  The relevant portion of section 556.106 of the Act reads: 

(2)(a) If a person violates s. 556.105(1) or (6), and subsequently . . . 
performs an excavation or demolition that damages an underground 



CASE NO. SC19-1305 

6 

seeking only indemnification as damages.  The district court agreed with Posen’s 

interpretation of the Act and, because PGS had no common law claim for indemnity, 

the court properly dismissed PGS’ action with prejudice. 

Relevant Alleged Facts and the Motion to Dismiss 

 PGS filed the instant complaint against Posen under the Act for damages, 

specified to be the amount paid to Santos in settlement of his personal injury claim 

facility of a member operator, it is rebuttably presumed that the person 
was negligent. The person, if found liable, is liable for the total sum 
of the losses to all member operators involved as those costs are 
normally computed. Any damage for loss of revenue and loss of use 
may not exceed $500,000 per affected underground facility, . . . 

(b) If any excavator fails to discharge a duty imposed by this 
chapter, the excavator, if found liable, is liable for the total sum of 
the losses to all parties involved as those costs are normally 
computed. Any damage for loss of revenue and loss of use may not 
exceed $500,000 per affected underground facility, . . . . 

(c) Obtaining information as to the location of an underground facility 
from the member operator as required by this chapter does not excuse 
any excavator from performing an excavation or demolition in a careful 
and prudent manner, based on accepted engineering and construction 
practices, and it does not excuse the excavator from liability for any 
damage or injury resulting from any excavation or demolition. 
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(Count I) and statutory indemnification for the same damages (Count II).  (DE. 1, 

pp. 12–13).  PGS alleged the following facts.5

In 2009, the Lee County Board of County Commissioners solicited bids for a 

construction project to widen a road by two lanes and install an underground 

drainage system.  (DE. 1, pp. 3–4).  Posen bid and was awarded the contract.  (DE. 

1, p. 4).  PGS owns and operates an underground natural gas pipeline that runs 

parallel to the subject road.  (DE. 1, p. 4).  During the early stages of the project, the 

parties realized that Posen could not construct the underground drainage system 

unless PGS physically moved its pipeline at various locations.  (DE. 1, p. 4).  

PGS marked the gas main and installed locating test stations throughout the 

course of the project.  (DE. 1, p. 5).  At Posen’s requests, and pursuant to the Act, 

PGS refreshed its utility markings on a monthly basis.  (DE. 1, p. 5).  The Act 

requires excavators to provide notice of proposed excavation through a non-profit 

organization known as “One Call” at least two days before excavation begins and 

requires that excavators be specific as to the location of their intended work.  (DE. 

1, p. 6).  The Act further provides that member operators must mark their utility lines 

at least two business days after receiving the excavator’s notice.  (DE. 1, p. 7).  

Excavators are required to delay their work until the utility has marked its 

5 In keeping with the nature of the order on appeal, a dismissal on the pleadings, the 
relevant “facts” for this Court’s purposes are those alleged in PGS’ Complaint, 
which are deemed true on a motion to dismiss. 
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underground facilities, but if a utility fails to comply with its obligations to locate 

and mark its facilities within the time permitted under the statute, an excavator may 

proceed with its work with reasonable care, utilizing detective equipment or other 

means of locating underground facilities on its own.  (DE. 1, p. 7).  In its Complaint 

in this case, PGS alleged that Posen violated the Act because it did not identify the 

specific area where it planned to excavate, did not utilize detection equipment or 

other appropriate means of locating the pipeline in advance of its mixing operation, 

and otherwise failed to exercise reasonable care in excavating.  (DE. 1, pp. 10–11).  

The only damages PGS sought from Posen was reimbursement for the amount it 

paid Santos to settle his case against the utility.6  (DE.1)    

Posen moved to dismiss, arguing that PGS’ Complaint failed to state a cause 

of action because the Act did not authorize a member operator to sue an excavator 

for indemnification.  (DE. 10, pp. 7–8).  Nor did the common law support such an 

action because Santos' claims against PGS were predicated solely on PGS' own

violations of the Act, and PGS was not vicariously or derivatively liable for Posen’s 

6 Recall that PGS already sued Posen for its own economic damages sustained in the 
accident and the parties settled that claim. 
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alleged malfeasance that could give rise to a common law indemnity claim if PGS 

was not itself negligent.  (DE. 10, pp. 8–9).  

With respect to PGS' claim for “statutory indemnity,” Posen argued that the 

plain language of the Act did not authorize or contemplate such a claim.  (DE. 10, p. 

9).  Posen reasoned that the Act codifies the duties that excavators and member 

operators owe one another and establishes certain causes of action for a violation of 

the Act.  (DE. 10, p. 9).  It does not, however, provide that an excavator must 

indemnify a member operator for payments to third parties, let alone payments made 

to settle a suit against it for its own negligence.  (DE. 10, pp. 9–10).  

The district court dismissed PGS’ complaint with prejudice, finding that PGS 

failed to state a viable claim because the settlement proceeds it paid Santos did not 

constitute a “loss” as defined by the Act.  (DE. 23, p. 4).  The court found that section 

556.106(2)(a), which provides that the excavator is liable “for the total sum of the 

losses to all member operators involved as those costs are normally computed,” 

could not be so broadly construed to include PGS’ claim for reimbursement of the 

settlement monies paid to Santos in his claim against the utility when other types of 

damage were specifically listed as recoverable.  (DE. 23, pp. 5, 7).  The court found 

that the phrase “as those costs are normally computed” referred only to a member 

operator’s economic claims for loss of revenue and/or use, which can be “costs . . . 

normally computed.”  (DE. 23, p. 7).  The court explained that this interpretation 
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was consistent with the legislative purpose of the Act, which is to "[a]id the public 

by preventing injury to persons or property and the interruption of services resulting 

from damage to an underground facility caused by excavation or demolition 

operations."  (DE. 23, p. 8) (quoting § 556.101(3)(a), Fla. Stat.)).  The court 

concluded that "the plain language [of the Act] creates no duty to indemnify a 

member operator for money it paid during the settlement of a third-party bodily 

injury claim."7  (DE. 23, p. 8).  

Finally, the district court opined that the Florida Legislature could have 

included claims for indemnity as recoverable in an action brought by a member 

operator against an excavator, but it chose not to do so.  (DE. 23, p. 9).  The court 

compared and contrasted the language of the Act with that of other Florida statutes 

that have expressly included indemnification as a recoverable damage for their 

violation.  (DE. 23, p. 9).  Accordingly, the district court dismissed PGS' complaint 

with prejudice because both counts sought damages only for indemnification.  (DE. 

23, p. 9–10).  The district court subsequently entered final judgment for Posen, and 

PGS appealed that judgment to the Eleventh Circuit Court of Appeals.  (DE. 24, 25) 

7 In doing so, the district court relied, in part, on language in Section 566.106 (3), 
which is the only section of the Act that has previously been construed by Florida 
state courts.  (DE. 23, pp. 5–8). 
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After consideration of the briefs and oral argument, the Eleventh Circuit found 

that “[t]he Act does not expressly speak to the possibility of indemnification, and 

Florida courts have not directly addressed whether the Act creates a cause of action 

to recover damages such as these.”  Accordingly, the Eleventh Circuit certified the 

following question to this Court: 

Whether a member-operator has a cause of action under Fla. Stat. 
§ 566.106(2)(a)-(c) to recover damages ( or obtain indemnification) 
from an excavator for payments to a third party for personal 
injuries related to the excavator’s alleged violation of the statute?   

This Court agreed to consider the certified question.  
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STANDARD OF REVIEW 

We agree with PGS that the standard of review of a pure question of law is de 

novo. State Farm Mutual Auto. Ins. Co. v. Shands Jacksonville Med. Ctr., Inc., 210 

So. 3d 1224, 1226 (Fla. 2017); Fla. Dept. of Transp. v. Clipper Bay Invs., LLC, 160 

So. 3d 858, 862 (Fla. 2015). 
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SUMMARY OF THE ARGUMENT 

The district court correctly dismissed PGS’ Complaint with prejudice because 

the Act does not authorize PGS to recover settlement proceeds paid to a third party 

in a suit, regardless of whether it frames these damages as “losses” under the Act.  

The court’s order was also correct in light of the undisputed fact that PGS could not 

state a viable cause of action for common law indemnity.    

PGS’ argument that the phrases “losses to all member operator involved as 

those costs are normally computed” in section 556.106(2)(a) and “losses to all 

parties involved as those costs are normally computed” in section 566.106(2)(b) are 

broad enough to encompass its indemnity claims is legally untenable.  The clear and 

unambiguous language of the Act demonstrates that its purpose is to prevent damage 

and not to authorize the recovery of damages.  If this Court construes the Act in 

accord with its ordinary meaning, and against the backdrop of the Legislature’s 

intent as explicitly set forth in section 556.101 and the legislative history, it is 

apparent that the Legislature intended only for the statute to promote public safety 

where excavation poses a risk to underground utilities, and was not concerned with 

the damages recoverable in litigation between member operators and excavators.  

The statute limits, rather than expands, the categories of damages recoverable under 

the Act itself, while leaving intact a member operator’s ability to see its damages 

recoverable under the common law.    
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The language in the Act does not support PGS’ claims for “statutory” 

indemnity.  There is no language in the Act rendering PGS derivatively liable for 

Posen’s alleged failure to comply with its duties under the Act.  Statutes in other 

jurisdictions specifically include such language where the drafters intended to 

authorize indemnification, but that language is notably absent in Florida’s statute.  

Likewise, while some statutes have expressly provided that one entity is responsible 

for another’s negligence under the law, the Act does not so provide.  In the absence 

of any language authorizing an indemnity claim predicated on a statutory violation 

or any language rendering a utility responsible for the negligence of an excavator, 

there is no “statutory indemnification” claim under any reasonable interpretation of 

the statute. 

For all of the foregoing reasons, the district court’s order dismissing PGS' 

complaint must be affirmed.    
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ARGUMENT 

PGS has no cause of action against POSEN, based on Florida 
Statute 556.106 (2) (a) or (b), for damages or indemnification of the 
amount PGS paid to settle Santos’ personal injury claims.  

The district court correctly dismissed PGS’ complaint against Posen with 

prejudice because the Act does not authorize PGS to seek reimbursement for the 

settlement proceeds it paid Santos, regardless of how PGS characterizes and titles 

its claims against Posen.  The Legislature promulgated the Act to prevent injury to 

persons and property, as well as the interruption of services, resulting from damage 

to underground facilities from excavation activities.  See § 556.101, Fla. Stat. (“It is 

the intent of the Legislature to provide access for excavating contractors and the 

public to provide notice to the system of their intent to engage in excavation or 

demolition.”).  In furtherance of that goal, the Legislature created a not-for-profit 

corporation, the “Sunshine State One-Call of Florida, Inc.” (“One Call”), to 

administer a telephone notification system to the benefit of both excavators and 

member operators, as well as the general public.  Id. §§ 556.101, .103, .104.  Before 

performing excavation activities, the excavator must provide notice through One-

Call, which in turn provides that information to member operators so that they can 

properly mark their underground utilities.  Id. § 556.105.  

The Act establishes that an excavator who violates its provisions may be liable 

as follows: 
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(2)(a) If a person violates s. 556.105(1) or (6), and subsequently . . . 
performs an excavation or demolition that damages an underground 
facility of a member operator, it is rebuttably presumed that the person 
was negligent. The person, if found liable, is liable for the total sum 
of the losses to all member operators involved as those costs are 
normally computed. Any damage for loss of revenue and loss of use 
may not exceed $500,000 per affected underground facility, . . . 

(b) If any excavator fails to discharge a duty imposed by this 
chapter, the excavator, if found liable, is liable for the total sum of 
the losses to all parties involved as those costs are normally 
computed. Any damage for loss of revenue and loss of use may not 
exceed $500,000 per affected underground facility . . . .  

(c) Obtaining information as to the location of an underground 
facility from the member operator as required by this chapter does 
not excuse any excavator from performing an excavation or 
demolition in a careful and prudent manner, based on accepted 
engineering and construction practices, and it does not excuse the 
excavator from liability for any damage or injury resulting from 
any excavation or demolition. 

Id. § 556.106 (2)(a)–(c) (emphasis added).8

8 Subsection (3) of the Act reciprocally addresses a member operator’s failure to 
comply with its duties under the Act. § 556.106 (3): 

(3) If, after receiving proper notice, a member operator fails to 
discharge a duty imposed by this act and an underground facility of a 
member operator is damaged by an excavator who has complied with 
this act, as a proximate result of the member operator's failure to 
discharge such duty, the excavator is not liable for such damage and 
the member operator, if found liable, is liable to such person for the 
total cost of any loss or injury to any person or damage to 
equipment resulting from the member operator's failure to comply 
with this act. Any damage for loss of revenue and loss of use shall not 
exceed $500,000 per affected underground facility . . . . 
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PGS pleaded two separate causes of action under the Act: one for damages 

predicated on Posen’s alleged statutory violations and one for “statutory 

indemnification.” PGS seeks the same recovery in both claims, namely 

reimbursement of the money PGS paid to settle Santos’ suit against it and it is the 

substance and not the title of a claim which determines its nature.  See IndyMac Fed. 

Bank FSB v. Hagan, 104 So. 3d 1232, 1236 (Fla. 3d DCA 2012) (noting that Florida 

courts interpret pleadings based on their substance and not their title).  Therefore, 

both claims sound in indemnity.  Because there is no statutory or common law right 

to indemnification under the circumstances of this case, the district court properly 

dismissed PGS' complaint with prejudice because the Act does not permit PGS to 

recover the settlement proceeds it paid Santos under either theory alleged in its 

Complaint.  

A. Settlement proceeds that PGS paid Santos in a lawsuit 
arising out of its own negligence are not recoverable as 
"losses" under the Act.  

PGS argues that the district court erred in finding that the Act does not permit 

it to recover its payment in settlement to Santos because the Act places absolutely 

Id. (emphasis added).   This section makes it abundantly clear that a member operator 
will not be held vicariously or derivatively liable for an excavator’s violation of the 
Act.  In other words, the only instance in which a member operator is liable for all 
damages to any person damaged by an excavation is where the member operator is 
at fault and the excavator is not at fault.   
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no limitation on the types of recoverable losses based on an excavator’s alleged 

violation of the statute. Initial Brief, pp. 11.  The plain language of the statute is the 

starting point in statutory construction.  Jiminez v. State, 246 So. 3d 219, 227 (Fla. 

2018); Hardee Cty. v. FINR II, Inc., 221 So. 3d 1162, 1165 (Fla. 2017) (citing Crews 

v. State, 183 So. 3d 329, 332 (Fla. 2015)).  “If the meaning of the statute is clear then 

this Court’s task goes no further than applying the plain language of the statute.”  

Jiminez, 246 So. 3d at 227.  The plain language of the statute does not reference 

indemnity.  

In passing the Act, the Legislature intended to address the hazards of 

excavation in areas containing underground utilities, which pose a significant 

financial risk to the public in general if utilities and excavators do not comply with 

their statutory obligations, which were designed to reduce the hazards involved in 

such work by specifying each party’s duties to the other.  “While the legislative 

determination of a public purpose is not binding upon the courts, such a declaration 

is very persuasive.”  State v. Cotney, 104 So. 2d 346, 349 (Fla. 1958).   

The Legislature expressly set forth its intent in the body of the statute, section 

556.101(2), which provides that the Act is intended “to provide access for excavating 

contractors and the public to provide notification to the system of their intent to 

engage in excavation or demolition.” § 556.101(2), Fla. Stat.  Among the numerous 

stated purposes of the Act, listed in subsection (f) of the statute, is to “[f]oster the 
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awareness of federal laws and regulations that promote safety with respect to 

underground facilities . . . by requiring and facilitating the advance notice of 

activities by those who engage in excavation or demolition operations.”9  Id.  

9 Section 556.101 (3)  provides in its entirety that: 

(3) It is the purpose of this chapter to: 

(a) Aid the public by preventing injury to persons or property and 
the interruption of services resulting from damage to an underground 
facility caused by excavation or demolition operations. 

(b) Create a not-for-profit corporation comprised of operators of 
underground facilities in this state to administer this chapter. 

(c) Fund the cost of administration through contributions from the 
member operators for services provided to the member operators and 
from charges made to others for services requested and provided, such 
as record searches, education or training, and damage prevention 
activities. 

(d) Reserve to the state the power to regulate any subject matter 
specifically addressed in this chapter. Municipalities, counties, 
districts, or other local governments may not adopt or enforce 
ordinances or rules that conflict with this chapter or that prescribe any 
of the following: 

1. Require operators of underground facilities to obtain permits from 
local governments in order to identify underground facilities. 

2. Require premarking or marking. 

3. Specify the types of paint or other marking devices that are used to 
identify underground facilities. 

4. Require removal of marks. 
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Nowhere in section 556.101 (2) is there any language evincing an intent to create a 

cause of action or to provide legal remedies that did not already exist.  Rather, the 

Act is solely concerned with setting forth the rights and duties of the member 

operators and excavators to one another and to the general public. Opinion, p. 7.  As 

one Court has construed the Act, its purpose is “damage prevention, not damage 

recovery.”  Hinson Elec. Contracting Co., Inc. v. Bellsouth Telecomms., Inc., 642 

F. Supp. 2d 1318, 1327 (M.D. Fla. 2009) (emphasis added).   

In the Summary section of the 1993 legislation, the drafters described the 

legislation as “creat[ing] the ‘Underground Facility Damage Prevention and Safety 

Act’ intended to establish a statewide one-call notification system.”  (A.001)   Just 

as the statute provides, the summary of the legislation makes it clear that “[t]he bill’s 

purpose is to prevent death, injury, damage and service interruption, by marking the 

(e) Permit any local law enforcement officer, local government code 
inspector, or code enforcement officer to enforce this chapter without 
the need to incorporate the provisions of this chapter into any local code 
or ordinance. 

(f) Foster the awareness of federal laws and regulations that promote 
safety with respect to underground facilities, including, but not limited 
to, the Federal Pipeline Safety Act of 1968, as amended, the Pipeline 
Safety Improvement Act of 2002, OSHA Standard 1926.651, and the 
National Electric Safety Code, ANSI C-2, by requiring and facilitating 
the advance notice of activities by those who engage in excavation or 
demolition operations. 

§ 556.101(3), Fla. Stat.  
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location of buried facilities so that excavation operations can avoid contacting 

them.”  (A.001)  While the Act does address civil liabilities of both the member 

operators and excavators to one another and to the general public, it does not dictate 

the form of that liability, other than to provide for a civil penalty for excavator 

violations, and to provide that the removal of utility markings will constitute a 

second degree misdemeanor.  (A.001, 003)  The only mention of an excavator’s 

liability for damages occurs in subsections 556.105 (2) (a) and (b), which provide 

that, if an excavator fails to comply with its duties under the statute, the excavator, 

if found liable, may have to pay damages to all parties involved, including member 

operators in an amount representing “the total sum of the losses,” except where those 

losses include claims for loss of revenue and loss of use, as those damages are capped 

at $500,000 per affected underground facility.  (A.005)  A member operator who 

receives proper notice from a compliant excavator and who does not comply with 

its duties under the statute may likewise be found liable for the same types of losses, 

subject to the same caps on losses of revenue and/or use as set forth in subsection 

556.105 (3).  (A.005)   

While the Act addresses the relative liabilities of utilities and excavators to 

one another, nothing in the Act evinces the intent to create a cause of action or 

remedy.  Rather, the Act sets forth specific duties of care and statutory safety 

obligations, gives rise to a rebuttable presumption of negligence where an excavator 
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has violated the Act, and addresses the measure of economic damages available to 

utilities and excavators who violate the Act and cause personal economic or other 

damages to one another.  The Act does not provide a member operator with any 

additional remedies or damage other than those available to it under the common 

law, nor does the Act render a member operator vicariously or derivatively liable for 

an excavator’s negligence or vice versa, such that one could imply a right to common 

law indemnity in the absence of indemnification language. Hinson, 642 F. Supp. 2d 

at 1328.  If an excavator breaches its duties and causes a utility economic damages, 

the appropriate cause of action would be one sounding in negligence and the 

damages recoverable would be those authorized by statute or common law, as 

appropriate.  See, e.g., MCI Worldcom Network Servs., Inc. v. Mastec, Inc., 2003 

WL 25729927, at *7 (S.D. Fla. Mar. 17, 2003) (holding that the Act limits the 

economic damages available in a negligence action predicated on a violation of the 

Act). 

PGS contends that section 556.106(2)(a), which refers to the ability of a utility 

to recover "total sum of the losses to all member operators involved as those costs 

are normally computed," and section 556.106(2)(b), which refers to "the total sum 

of the losses to all parties involved as those costs are normally computed," somehow 

creates a cause of action in its favor for any and all damages, regardless of whether 

those damages would be recoverable under the common law and regardless of 
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whether the utility was itself at fault.  Initial Brief, p. 15.  In making this argument, 

PGS relies on the absence of statutory definitions of the terms “normally computed,” 

“costs,” and “losses.” 

The fact that these terms are not defined in the Act is of no moment.  The use 

of the word “to” in the phrase “losses to all member operators” (or “parties”) 

indicates that the “loss” to be reimbursed to a member operator are those economic 

damages an operator directly incurs as a result of an excavator’s breach of its duties 

to the member operator, such as property damage or lost revenue.  This interpretation 

is supported by the next sentence in both subsections (a) and (b), which specify that 

“[a]ny damage for loss of revenue and loss of use may not exceed $500,000 per 

affected underground facility.”  Thus, these two subsections specify the types of 

damage recoverable under the Act, as well as the limitation on the amount of those 

damages.  See MCI Worldcom, 2003 WL 25729927 at *7; Hinson, 642 F. Supp. 2d 

at 1325 (interpreting the phrase “total sum of the losses to all member operators 

involved” as a reference to the fact that a single excavation could damage the 

facilities of more than a single member operator).  PGS has already sued Posen for 

its economic damages as contemplated in the Act, and, therefore, it has no further 

right to recover against Posen for the same alleged misconduct.10

10 In its order dismissing PGS' complaint, the district court cited two cases, Southland 
Construction Inc. v. Greater Orlando Aviation, 860 So. 2d 1031 (Fla. 5th DCA 
2003), and A & L Underground, Inc. v. City of Port Richey, 732 So. 2d 480 (Fla. 2d 
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For these reasons, the district court correctly dismissed Count I for failure to 

state a claim for the only damages set forth in the statute. 

B. The Act neither expressly nor impliedly authorizes a 
claim for “statutory indemnification.  

The district court likewise correctly dismissed PGS’ “statutory 

indemnification” claim because the Act simply does not authorize such a cause of 

action.  Nor does the common law support such a claim because nothing in the statute 

renders PGS vicariously, derivatively, or otherwise technically liable for Posen’s 

violation of its obligations under the statute. See Houdaille Indus., Inc. v. Edwards, 

374 So. 2d 490, 493 (Fla. 1979);  Zeiger Crane Rentals, Inc. v. Double A Indus., 

Inc., 16 So. 3d 907, 911 (Fla. 4th DCA 2009) (noting that common law indemnity 

shifts responsibility for the entire loss from a party who is obligated to pay the loss 

DCA 1999), but acknowledged that neither was dispositive of the issues presented 
in this appeal. Southland Construction involved a negligence claim brought by an 
excavator against a utility seeking to recover its attorneys’ fees and an increase in its 
workers’ compensation premiums arising from an excavating accident. In that case, 
the excavator did not cite to the Act as support for its claims and as a result, the Fifth 
District Court of Appeal never considered the issue of whether the Act contemplated 
these damages.  Instead, the Court determined that, under common law negligence 
principles, the damages sought were simply too remote to be recoverable.  A & L 
Underground addressed the issue of whether an excavator was entitled to recover 
economic delay and repair costs in litigation predicated on the Act and found that 
because A&L sought purely economic damages, summary judgment in favor of the 
City for its failure to locate and mark its underground utilities as required by the Act 
was inappropriate under the law.  In this case, while the district court cited these 
cases in its order, it did not find either case dispositive of the issues presented herein 
and acknowledged that this case is one of first impression.       
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solely because it is vicariously, derivatively or constructively liable for the party 

whose wrongdoing resulted in the loss). Absent a special relationship between a 

member operator and an excavator that could give rise to PGS’ vicarious or 

derivative liability, PGS cannot recover reimbursement for the sums it paid to Santos 

in settlement of Santos’ claim against the utility for its own statutory violations.  

The Legislature promulgated the Act in 1993 and, in 1997, amended it to 

include small municipalities within its scope.  In the 22 years since the last 

amendment, the Legislature has not seen fit to further amend it to specify that an 

excavator or utility aggrieved by a violation of the Act is entitled to damages other 

than those specifically mentioned in the statute as it was originally enacted, even 

though other jurisdictions with similar statutes have expressly provided for a right 

to indemnity when such a right was intended by lawmakers.  

As the Eleventh Circuit noted in its order certifying the issue to this Court, 

other jurisdictions have similar statutes specifically providing that an aggrieved 

member operator is entitled to be indemnified and held harmless by a negligent 

excavator for any injury or damage suffered by individuals who have suffered a 

personal injury as a result of that negligence.  The Virgin Islands statute provides, in 

part:  

If any Underground Facility is damaged as a proximate result of a [sic] 
excavator’s failure to comply with the provisions of this chapter, the 
excavator is liable to the Operator . . . for any cost or damage incurred 
by the Facility, and other consequential damages, including but not 
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limited to loss of product . . . together with reasonable costs . . . 
Additionally, the excavator is liable for any injury or damage to 
persons . . . resulting from the damage to the Underground Facility, 
and shall indemnify, defend and hold harmless the affected 
Operator against any and all claims or actions, if any, for personal 
injury . . . caused by the damage to the Underground Facility. 

12 V.I.C.  § 699b (b) (emphasis added).  Similarly, the Tennessee statute provides, 

in pertinent part: 

(3)(A) Any person who violates § 65-31.106 and whose subsequent 
excavation or blasting damages utility facilities or sewer laterals shall 
also indemnify the affected facility owner or operator and the one-
call service against all claims or costs incurred, if any, for personal 
injury, property damage, or service interruptions resulting from 
damaging the utility facilities or sewer laterals. 

Tenn. Code § 65-31-112(e)(3)(A) (emphasis added).  Wyoming’s statute likewise 

contains an express indemnity provision: 

 (iv)  If an excavator fails to comply with W.S. 37-12-302 (c), (g) or (h) 
and damages an underground facility during an excavation, or fails to 
exercise reasonable care in excavating and damages a located 
underground facility during an excavation, the excavator shall be liable 
for: 

(A)  Any cost or damage incurred by the operator in restoring, 
repairing or replacing its damaged underground facility, together with 
reasonable costs and expenses of suit, including reasonable attorney 
fees; and 

(B) Any injury or damage to persons or property resulting from the 
damage to the underground facility.  The excavator shall also 
indemnify and defend the operator against any and all claims or 
actions, if any, for personal injury, death, property damage or 
service interruption resulting from the damage to the underground 
facility. 
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Wyo. Stat. § 37-12-306 (emphasis added).  Colorado’s statute provides: 

(d)  If any underground facility is damaged as a result of the owner or 
operator’s failure to comply with paragraph (a) of this subsection (1) or 
failure to use reasonable care in the marking of the damaged 
underground facility, such owner or operator shall be presumably liable 
for: 

(I) Any cost or damage incurred by the excavator as a result of any 
delay in the excavation project while the underground facility is 
restored, repaired, or replaced, together with reasonable costs and 
expenses of suit, including reasonable attorney fees; and 

(II) Any injury or damage to persons or property resulting from the 
damage to the underground facility.  Any such owner or operator 
shall also indemnify and defend the affected excavator against any 
and all claims or actions, if any, for personal injury, death, 
property damage, or service interruption resulting from the 
damage to the underground facility. 

C.R.S. § 9-1.5-104.5 (emphasis added).  Unlike Florida’s Act, the language in all of 

these statutes leaves no doubt as to the lawmakers’ intent to authorize an 

indemnification claim in favor of either the operator or the excavator, as the case 

may be, and it further shows that if Florida’s legislature intended there to be a right 

to indemnity for personal injury settlements in favor of a member operator, it could 

easily have so provided.11  The absence of any such language in the statute, coupled 

11  Indeed, in subsection (3) of the statute, the Legislature specifically provided that 
if a member operator breaches its duties under the act and the excavator does not, 
then the member operator, “if found liable, is liable to such person for the total cost 
of any loss or injury to any person . . . resulting from the member operator’s failure 
to comply with this act . . . .”  § 556.106 (3).  This is the only subsection to address 
loss or injury to a person, as well as the only section not addressing “costs . . . as 
those losses are normally computed”.  Given that personal injury damages are not 
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with the complete lack of anything in the legislative history concerning 

indemnification, leads to but one reasonable conclusion, namely, that a member 

operator simply has no statutory right to seek indemnity from an excavator.12

Moreover, because the Legislature expressly created certain remedies for a 

violation of the Act, this Court must presume that the Legislature intended to 

foreclose any additional remedies.  The principle that the Legislature’s inclusion of 

one claim excludes others stems from the axiom expression unius est exclusion 

alterius: "where a statute enumerates the things on which it is to operate, or forbids 

certain things, it is ordinarily to be construed as excluding from its operation all those 

not expressly mentioned." State v. Kilgore, 976 So. 2d 1066, 1070 (Fla. 2007) 

(quoting Thayer v. State, 335 So. 2d 815, 817 (Fla. 1976)).  Where a statute expressly 

authorizes at least one remedy, Florida appellate courts have consistently declined 

to imply additional remedies.  See, e.g., Curtis v. City of W. Palm Beach, 82 So. 3d 

typically considered to as “losses . . . normally computed,” it can certainly be argued 
that the damages in subsection (2) of the statute refers only to economic damages.    

12 The district court noted that the Legislature has included language giving rise to 
indemnity in other statutes.  For example, section 607.0850, which provides that a 
“corporation shall have power to indemnify any person” who participates in a 
lawsuit in their capacity as an officer, director, employee, or agent of the corporation, 
which clearly contemplates the right to indemnity. § 607.0850(2), Fla. Stat.  There 
is no similar language in the Act implying that a member operator might be found 
vicariously or derivatively liable for an excavator’s negligence such that the Act 
could arguably imply that a member operator has a right to indemnity. 
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894, 896 (Fla. 4th DCA 2011) (holding that plaintiff claiming violation of the 

Firefighter’s Bill of Rights statute could not seek money damages where statute 

expressly provided only for equitable relief). 

Posen does not dispute that, where a statute provides that one entity is 

derivatively responsible for the acts of another, the statute can be interpreted to 

create a statutory right to indemnity that might not otherwise be viable under the 

common law, either because the indemnitee is not derivatively liable for the 

indemnitor’s fault, or because the indemnitee is itself at fault.  However, statutory 

indemnity must be supported by the language of the statute, which the Act does not.   

In arguing that the Act created an implied right to statutory indemnity, PGS 

analogizes this case to Martinez v. Miami-Dade County, 975 F. Supp. 2d 1 293 (S.D. 

Fla. 2013).  Initial Brief, pp. 14, 16.  In Martinez, several bar patrons suffered injuries 

in an altercation with off-duty police officers, who were working security detail for 

the bar. Id. at 1295.  The patrons sued the bar and the County, and the County filed 

a crossclaim for indemnity against the bar seeking statutory indemnity under section 

30.2905, which provides that any “public or private employer of a deputy sheriff 

shall be responsible for the acts or omissions of the deputy sheriff while performing 

services for that employer while off duty.” Id. at 1296. (emphasis added).  The bar 

moved to dismiss on the basis that the statute did not expressly recognize a cause of 

action for indemnity, and the court denied the motion on the grounds that the “clear 
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intention of the statute is that the private employer should be responsible for the 

officers' act or omissions while acting on behalf of the private employer.” Id.  

Because the bar, as the employer, was statutorily responsible for an officer’s acts or 

omissions, the court found that this language gave rise to a cause of action for 

indemnity if the bar was held liable for an officer’s acts or omissions committed 

within the course and scope of his or her employment.  Id. 

PGS' reliance on Martinez is misplaced because, unlike the Act, section 

30.2905 expressly states that a private or public employer “shall be responsible” 

for an off-duty officer’s negligence, regardless of whether the employer was actively 

at fault.  In contrast, the Act simply provides for reciprocal liability between a 

negligent member operator and an excavator, and it does not state or imply that either 

of them is liable for the acts or omissions of the other.  See § 556.106(2)–(3), Fla. 

Stat.  Unlike section 30.2905, Chapter 556 does not include any implied right to 

indemnity, nor does it create derivative liability on the part of a utility for the 

negligence of an excavator.13

13 A similar result was reached in Wendt v. La Costa Beach Resort Condominium 
Association, 64 So. 3d 1228 (Fla. 2011), in which the Florida Supreme Court found 
that directors of a condominium association were entitled to statutory indemnity 
under section 607.0850, Florida Statutes, which expressly provides that corporations 
have the power to indemnify their officers and directors where they have been sued 
in their capacities as corporate officers or directors or when an individual was 
otherwise acting at the behest of the corporation. 
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On pages 16–19 of its Initial Brief, PGS cites statutes from other jurisdictions 

that have found that the language of similar statutes gave rise to an implied right to 

indemnification even where the indemnitee was itself negligent.  All of these statutes 

are distinguishable from the Act, which contains no such language.  For example, in 

Bridgestone/Firestone N. Am. Tire, L.L.C. v. A.P.S. Rent-A-Car & Leasing, Inc., 

88 P. 3d 572 (Ariz. Ct. App. 2004), and Gunnell v. Ariz. Pub. Serv. Co., 46 P. 3d 

399 (Ariz. 2002), the Arizona statute provided: 

If a violation of this article results in physical contact with an 
underground facility, the violator is liable to the owner of the facility 
for all damages to the facilities and costs, expenses and damages to 
third parties incurred by the owner of the facility as a result of the 
contact. 

Arizona Rev. Stat. § 40-360.28 (B) (1999).14

The Florida Legislature could have included express or reasonably implied 

indemnity language in the Act but chose not to do so.  Unlike the statutes and case 

law on which PGS relies, the Act does not refer to damages suffered by third parties, 

nor does it impliedly render a utility vicariously or derivatively liable for the 

14 Arizona’s statute governing high-voltage power lines contains virtually identical 
language.  Arizona Rev. Stat. § 40-360.44 (B)(1999).  Idaho’s High Voltage Act has 
similar language expressly providing that a contractor violating the Act “shall be 
liable to the public utility owning or operating the high voltage overhead line for all 
damages to the facilities and all costs and expenses, including damages to third 
persons, incurred by the public utility as a result of the contact.”  Idaho Code 
Ann. § 55-2404 (1992) (emphasis added). 
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negligence of an excavator.  As such, there is simply nothing in the statute that could 

even arguably be deemed to create or authorize a claim for statutory indemnity.  

For these reasons, the district court correctly determined that PGS did not state 

a claim for indemnification under the Act or under the common law.   
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CONCLUSION 

For the aforementioned reasons, the district court properly dismissed PGS' 

complaint with prejudice and this Court should answer the Eleventh Circuit’s 

certified question in the negative.  
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