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INTRODUCTION 

Modern political campaigns use polls and focus groups to identify words and 

phrases that trigger emotion. Words and phrases with emotional impact become the 

catchwords and catchphrases of campaigns. But the same capacity to excite emotion 

that qualifies such words and phrases for electioneering disqualifies them from the 

State’s official ballot. The Sponsor overlooked that distinction and prepared a ballot 

title and summary that three times displays the Sponsor’s campaign mantra: “assault 

weapons.”1 Because “assault weapons” is a politically and emotionally provocative 

term rather than a neutral and objective description, it may not appear on the ballot. 

The ballot summary also fails to disclose that the amendment would abridge 

a fundamental right that the Constitution currently protects. The Proponents’ efforts 

to disprove that abridgement are unpersuasive, and precedent refutes their contention 

that the proposed abridgement of a constitutional right need not be disclosed. Next, 

despite the logical somersaults by which the Proponents seek to reinterpret the ballot 

summary, the summary plainly states that the amendment “[e]xempts . . . assault 

weapons” lawfully possessed before the amendment’s effective date, while the text 

much more narrowly exempts only one individual’s continued possession. Finally, 

the ballot language creates confusion because it prominently presents voters with the 

1 “Sponsor” refers to the proposed amendment’s sponsor, while “Proponents” 
refers to the parties that filed briefs in this proceeding in support of the amendment. 
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narrow term “assault weapons” but then presents an ill-fitting definition far broader 

in scope. 

ARGUMENT 

I. THE TERM “ASSAULT WEAPONS” IS A CLASSIC EXAMPLE OF 

IMPERMISSIBLE POLITICAL RHETORIC. 

The Proponents’ insistence that “assault weapons” is a neutral and objective 

descriptor that reflects no value judgments cannot pass even the most forgiving 

straight-face test. Sponsor Br. at 12; Brady Br. at 19. It is no coincidence that “assault 

weapons” is blazoned in the ballot title, in the first sentence of the ballot summary, 

throughout the Sponsor’s fundraising emails, see App., and even in the Sponsor’s 

name. The Sponsor repeats the battle-tested phrase “assault weapons” over and over 

again for a single reason: it invites an emotional response that no other language can. 

For that reason, “assault weapons” is not suitable for the State’s official ballot. 

The ballot is not a proper venue for emotional appeals. Catchwords such as “assault 

weapons” belong in the political arena. Constitutional law should not be dictated by 

the momentary impulse that political terms generate. A neutral and objective ballot 

title and summary are essential to the ascendancy of reason over passion in the voting 

booth. 

It was wholly unnecessary to include the rhetorical term “assault weapons” in 

the ballot language. The Sponsor could have limited the ballot title and summary to 

technically descriptive terminology that would clearly have identified the firearms 
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to be prohibited. Despite the ready availability of neutral, descriptive language, the 

Sponsor extended its “assault weapons” theme from its political campaign to the 

ballot title and summary. In doing so, it overstepped the limits of advocacy. The 

mantras and slogans of a campaign must remain outside the polling place and not 

infuse the explanatory statement that the State provides to voters on its official ballot. 

The Proponents try but fail to show that the term “assault weapons” does not 

impermissibly appeal to emotion. They argue that “assault weapons” is commonly 

used, Sponsor Br. at 12, Brady Br. at 17, but so are all political terms with rhetorical 

effect. Political buzzwords are common precisely because of their rhetorical effect. 

And the Proponents do not assert that “assault weapons” is commonly used on both 

sides of the gun-control debate. In general, “assault weapons” is the term by which 

advocates on one side attempt to frame the debate. E.g., Kate Sullivan, Biden Says 

If Elected in 2020 He Will Push to Ban Assault Weapons, CNN (Aug. 12, 2019).2

Similarly, the Proponents argue that “assault weapons” appears in statutes and 

dictionaries. Sponsor Br. at 6, 17; Brady Br. at 17–18. But the inclusion of “assault 

weapons” in statutes and dictionaries does not prove that “assault weapons” does not 

appeal to emotion. The prohibition against rhetorical language applies to the State’s 

official ballot, but not to statutes and dictionaries. Legislators and lexicographers are 

2 See https://www.cnn.com/2019/08/12/politics/joe-biden-2020-push-ban-as 
sault-weapons/index.html. 
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not subject to the same restrictions. Only six years after this Court held that “Save 

Our Everglades” was an inappropriately rhetorical ballot title, In re Advisory Op. to 

the Att’y Gen.–Save Our Everglades, 636 So. 2d 1336, 1341 (Fla. 1994), the Florida 

Legislature created the “Save Our Everglades Trust Fund,” Ch. 2000-132, Laws of 

Fla. (codified at § 373.472, Fla. Stat.). It was free to do so. It does not follow that 

“Save Our Everglades” would be an appropriate ballot title. Likewise, it does not 

follow that, because legislators in states such as California, Maryland, and New York 

have codified “assault weapons” in their state laws, the term is neutral and apolitical. 

And all dictionaries contain many words that are politically or emotionally charged. 

The Proponents point out that the ballot summary provides a legal definition 

of “assault weapons” and thus notifies voters of the amendment’s exact legal effect. 

Sponsor Br. at 12; Brady Br. at 22. Even if voters were accurately informed of the 

amendment’s legal effect, a legal definition attached to a rhetorical term would not 

cleanse that term of its rhetorical impact, or of its capacity to improperly sway votes. 

Whether the ballot electioneers, and whether the ballot is inaccurate, are two distinct 

questions. Ballot language that is accurate, but which misleads voters by an appeal 

to emotion, is no more appropriate than ballot language that misstates the proposal’s 

legal effect, though in neutral terms. For example, in Evans v. Firestone, 457 So. 2d 

1351, 1355 (Fla. 1984), without deciding whether the proposed amendment would 

avoid unnecessary costs, the Court concluded that the ballot summary’s reference to 
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“avoiding unnecessary costs” was improper editorial comment. A sponsor does not, 

therefore, have carte blanche to insert emotional language into the ballot title and 

summary, as long as the ballot summary provides a legal definition of that language. 

The Proponents cite several publications, including The Mercury News, that 

claim the term “assault weapons” originated in unidentified industry publications in 

the mid-1980s. Brady Br. at 17 n.3; Weston Br. at 11, 22–23. But even if gun-control 

advocates first found the term in an industry publication, it is clear that they quickly 

made it their own. “Assault weapons” is the politically potent refrain and vernacular 

of the gun-control movement—not a neutral and objective delineation of firearms. 

This Court should be especially watchful to exclude emotional appeals from 

the ballot where, as here, the subject of a proposed amendment is all too susceptible 

to such appeals. Even in their briefs, while denying that the ballot language appeals 

to emotion, the Proponents appeal to emotion with references to infamous shootings. 

At the same time, the choice presented to voters implicates a fundamental right that 

the Florida Constitution has protected since the beginning of statehood. Under these 

circumstances, the importance of a neutral, unadorned, matter-of-fact ballot title and 

summary cannot be overstated. Because “assault weapons” does not simply and 

informatively summarize the amendment’s legal effect, but invites an emotional 

response from the voters, the ballot title and summary are defective and should be 

stricken. 
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II. THE BALLOT TITLE AND BALLOT SUMMARY DO NOT DISCLOSE THE 

AMENDMENT’S ABRIDGEMENT OF A PRE-EXISTING CONSTITUTIONAL 

RIGHT. 

This Court has clearly recognized that Florida’s Constitution protects the right 

to keep and bear semi-automatic rifles and shotguns. Rinzler v. Carson, 262 So. 2d 

661 (Fla. 1972). This Court’s precedents require the ballot summary of a proposed 

amendment that substantially affects an existing constitutional provision to disclose 

that effect to the voters. Here, the proposed amendment would strip Floridians of a 

fundamental constitutional right, without any notice that such a right currently exists. 

The Proponents’ principal responses are technical—and incorrect. They argue 

that the ballot summary need not disclose the proposed amendment’s effect because 

the proposed amendment would only add a new subsection to article I, section 8—

the same provision that protects the right to keep and bear arms—and would not 

amend other or multiple sections of the Constitution. Sponsor Br. at 7–8, 33–34. The 

ballot, they say, will inform voters that the amendment proposes to amend article I, 

section 8, and that is enough. Sponsor Br. at 36; Brady Br. at 11; Weston Br. at 26. 

This Court, however, has required disclosure of an amendment’s effect on an 

existing provision even where the existing provision was located within the section 

being amended. In Advisory Opinion to Attorney General re 1.35% Property Tax 

Cap, Unless Voter Approved, 2 So. 3d 968, 976 (Fla. 2009), the Court held that the 

ballot summary was defective because it failed to disclose that the creation of a new 
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subsection in article VII, section 9 that would affect an existing subsection already 

located in the same section. Accord Advisory Op. to the Att’y Gen. re Tax Limitation, 

644 So. 2d 486, 493–94 (Fla. 1994) (concluding that the summary was defective in 

part because it failed to disclose that the creation of a new subsection in article VII, 

section 1 would substantially affect two existing subsections in the same section). 

What matters, therefore, is not where in the Constitution the affected provision 

is codified, but whether the amendment would make a material change to an existing 

provision of the Constitution. The requirement of notice to voters is functional—not 

locational—and does not depend on the fortuities of codification. Here, the ballot 

summary affords no notice that new subsection (e) would materially affect existing 

subsection (a) of article I, section 8. For that reason alone, the summary is defective. 

Equally unpersuasive is the Sponsor’s assertion that the requirement of notice 

of affected provisions does not implicate the clarity of the ballot summary—only the 

single-subject requirement. Sponsor Br. at 33–34. That contention is inaccurate. See 

Fla. Dep’t of State v. Fla. State Conf. of NAACP Branches, 43 So. 3d 662, 669 (Fla. 

2010) (holding that a ballot summary that failed to disclose an effect on an existing 

provision was misleading); Advisory Op. to the Att’y Gen. re Tax Limitation, 644 

So. 2d at 490 & n.1 (explaining that disclosure of an effect on an existing provision 

implicates the clarity of the ballot summary). It is also immaterial. The consequence 

is the same in either event: removal of the defective ballot summary from the ballot. 



8 

The Sponsor attempts to minimize Rinzler by noting that Rinzler concerned a 

machine gun and not a semi-automatic weapon. Sponsor Br. at 36. Even so, Rinzler

spoke loud and clear. Confronted with a statute that expressly purported to prohibit 

the possession of semi-automatic firearms, and after reviewing relevant precedent, 

this Court emphatically concluded that the statute cannot reach semi-automatic rifles 

and shotguns. 262 So. 2d at 665–66. The Sponsor points to the Court’s “substantive 

analysis,” Sponsor Br. at 37, but it was that very analysis that supported the Court’s 

conclusion. The Court observed that the Legislature “may prohibit the possession of 

weapons which are ordinarily used for criminal and improper purposes”—the arms 

of “the public enemy and the gangster”—and applied that standard in concluding 

that semi-automatic rifles and shotguns were not within the statute’s proscription, 

though squarely encompassed within its terms. 262 So. 2d at 666 (emphasis added). 

Finally, the Proponents maintain that notice of the amendment’s effect on an 

existing constitutional provision is unnecessary because the ballot summary explains 

the amendment’s legal effect. Brady Br. at 11–12. The summary does not, however, 

explain one critical legal effect: abridgment of the existing constitutional right to 

possess semi-automatic rifles and shotguns—firearms that Floridians commonly 

keep for hunting and self-defense. Rinzler, 262 So. 2d at 666. A description of the 

amendment’s terms is no substitute for a disclosure that the amendment abridges a 

fundamental right. See Fla. State Conf. of NAACP Branches, 43 So. 3d at 669 
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(finding a ballot summary invalid where “voters will be unaware of the valuable 

right . . . which may be lost if the amendment is adopted”); State v. J.P., 907 So. 2d 

1101, 1109 (Fla. 2004) (explaining that all rights enumerated in the Declaration of 

Rights are fundamental); Traylor v. State, 596 So. 2d 957, 963 n.5 (Fla. 1992) 

(noting that voters must be apprised of the “loss or restriction” of a fundamental 

right). Because a ballot summary “must not conceal a conflict between the proposed 

amendment and an existing constitutional provision” or “fail to inform the voters of 

the repeal of an existing constitutional provision,” Dep’t of State v. Fla. Greyhound 

Ass’n, Inc., 253 So. 2d 513, 522–23 (Fla. 2018), the ballot summary here is defective. 

III. THE BALLOT SUMMARY’S DESCRIPTION OF THE AMENDMENT’S 

GRANDFATHER PROVISION IS MATERIALLY MISLEADING. 

The ballot summary states that “assault weapons” lawfully possessed before 

the amendment’s effective date are exempt, but they are not. The prohibition against 

possession applies to those firearms too. Only the current possessor’s possession is 

exempt; otherwise, the amendment applies in full force. This divergence between 

the summary and amendment text is obvious and significant. In a word, the summary 

significantly misrepresents the scope of the exemption that the amendment provides. 

The Proponents respond with surprise and disbelief at the suggestion that the 

ballot summary could be read to exempt “assault weapons,” rather than one person’s 

continued possession. Sponsor Br. at 30–33; Brady Br. at 15; Weston Br. at 24–25. 

But that is precisely what the ballot summary says: “Exempts . . . assault weapons 
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lawfully possessed prior to this provision’s effective date.” In fact, the reading that 

the Proponents ridicule as “absurd,” Sponsor Br. at 32, and “illogical,” Brady Br. at 

15; Weston Br. at 25, and a “reconstruction,” Sponsor Br. at 31, and “intentionally 

unreasonable,” Weston Br. at 25, is the ballot summary’s one and only plain reading. 

The Proponents claim that this plain reading is so illogical that voters would 

know the ballot summary does not mean what it says. According to the Proponents, 

this plain reading would create a “loophole” that “would undermine the purpose of 

the proposal,” permitting a person to “purchase 10,000 assault weapons before the 

effective date of the amendment and then sell them over time.” Sponsor Br. at 30.3

But the amendment as drafted already contains a gaping “loophole,” permitting all 

current possessors of “assault weapons” to retain their “assault weapons,” contrary 

to the amendment’s purpose, and even permitting every Floridian to purchase 10,000 

“assault weapons” before the amendment’s effective date, and then to retain those 

“assault weapons” forever. The Proponents cannot show that the exemption in the 

amendment is rational and sensible, but that the exemption described in the ballot 

summary is so absurd that voters would reject the ballot summary’s obvious import. 

3 The Proponents’ suggestion that this “loophole” would gut the amendment’s 
effectiveness is incorrect. The amendment would accomplish a sea change in public 
policy, even if individuals were permitted to transfer their lawfully owned firearms 
during the useful life of those firearms, and the amendment would still result in the 
eventual phase-out of all “assault weapons” in Florida, apart from “assault weapons” 
in use by the military or law-enforcement or federal personnel.
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There is nothing “nonsensical” in the idea of a grandfather provision. Sponsor 

Br. at 32. When seat belts, air bags, and anti-lock brakes became mandatory safety 

features, vehicles that did not include those features were not banned, nor was their 

possession limited to current possessors—even though the continued use of those 

vehicles was inconsistent with the mandate’s life-saving purpose. Likewise, voters 

will readily accept the ballot summary’s misleading representation that firearms 

already in circulation will be exempt from the amendment’s strictures. After all, “no 

law pursues its purpose at all costs.” Kucana v. Holder, 558 U.S. 233, 252 (2010). 

Unable to explain away the clear words of the ballot summary, the Proponents 

resort to vague references to the ballot summary’s “context.” Sponsor Br. at 30–32; 

Weston Br. at 24–25. Nothing in the ballot summary’s context implies, however, 

that the exemption for existing “assault weapons” is limited to a single individual’s 

possession. To the contrary, the text of the amendment prohibits individuals other 

than the current possessor from ever possessing an “assault weapon.” To that extent, 

the firearm is not exempt from the prohibition against possession, even though the 

ballot summary insists that the amendment “[e]xempts . . . assault weapons.” If, as 

the ballot summary says, the firearm were truly exempt from the prohibition against 

possession, then the firearm could freely be possessed by and transferred to anyone. 

Instead, although the summary asserts categorically that certain “assault weapons” 

are exempt, under the proposal, “there will be no new purchases.” Sponsor Br. at 41. 
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The Proponents argue that the scope of the exemption is a mere detail and not 

the amendment’s chief purpose. Brady Br. at 14; Weston Br. at 25. The scope of the 

exemption is no mere detail. Nor may the ballot provide inaccurate information, even 

about matters extrinsic to the chief purpose. In evaluating a ballot title and summary, 

this Court “considers two questions: first, whether the ballot title and summary fairly 

inform the voter of the chief purpose of the amendment, and second, whether the 

language of the ballot title and summary misleads the public.” Fla. Greyhound 

Ass’n, Inc., 253 So. 3d at 519 (internal marks omitted). If it were otherwise, the ballot 

language could state the amendment’s chief purpose and then grossly misrepresent 

the remainder of the amendment. Clearly, that is not the law.4

It is simply impossible to conclude that the ballot summary, which states that 

the amendment “[e]xempts . . . assault weapons,” and the amendment text, which 

states that “the person’s possession of that assault weapon” is exempt, have the same 

meaning. In one scenario, a voter may purchase, sell, or gift, or permit a friend or 

family member to use an exempt rifle or shotgun. In the other, the same acts would 

be crimes. Because the ballot summary’s description of the exemption diverges so 

sharply from the exemption in the amendment text, the ballot summary is defective. 

4 One of the briefs argues that the ballot summary is not invalid because voters 
may read the amendment text. Brady Br. at 16. If the text’s availability could pardon 
misstatements in the ballot summary, then no ballot summary would ever be invalid. 
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IV. THE BALLOT TITLE AND BALLOT SUMMARY ARE MISLEADING BECAUSE 

THE EVERYDAY MEANING OF “ASSAULT WEAPONS” DIFFERS 

DRASTICALLY FROM THE LEGAL DEFINITION PROVIDED BY THE BALLOT 

SUMMARY. 

Finally, the term “assault weapons” creates confusion as to the scope of the 

proposal because the common understanding of that term is far narrower than its 

legal definition. Nobody would call a .22-caliber rifle an “assault weapon.” And 

while laws may define “up” to mean “down” and “left” to mean “right,” that is not 

a familiar practice outside of legal drafting. Here, confusion will result because there 

is no congruence or compatibility between the defined term and its definition, and 

both are presented to the voters, who are left to resolve the dissonance. The term 

“assault weapons” thus serves as a Trojan horse, smuggling into the Constitution a 

ban on a range of firearms that, in real life, would never be called “assault weapons.” 

To avoid confusion, the ballot title and summary could have omitted the term 

“assault weapons” and relied on its legal definition alone. See supra Part I. Instead, 

the title and summary twice orient the voter to the prominent term “assault weapons” 

before the voter ever reaches the nuanced, 26-word legal definition. Before the voter 

can review the legal definition, the voter has been primed to consider the amendment 

as a prohibition against only “assault weapons.” Only then is the voter asked to set 

aside all prior understanding of the term “assault weapons” and to accept a definition 

that does not refine, but rewrites the prevailing sense of the term “assault weapons.” 

The breadth of the amendment, combined with the narrowness of the term “assault 
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weapons,” as commonly understood, creates confusion within the ballot summary. 

The use of terms that do not match their legal definitions can cause confusion. 

If voters were twice informed that a proposal would ban “assault weapons” and were 

then presented a detailed definition that included all baseball bats, automobiles, and 

pen knives, then clearly the term “assault weapons” would only mislead. This Court 

presumes “that the average voter has a certain amount of common understanding 

and knowledge,” Detzner v. League of Women Voters of Fla., 256 So. 3d 803, 808 

(Fla. 2018); it does not expect voters to set aside their common understanding and 

knowledge and relearn familiar words. If a legal definition conflicts with the term’s 

common understanding, then the ballot summary, which is limited to the proposal’s 

“legal effect,” Evans, 457 So. 2d at 1355, should omit the anomalously defined term. 

The Sponsor has sought to capitalize on the perception of “assault weapons” 

as a narrow class of firearms. Its fundraising emails seldom, if ever, use the term 

“rifle” or “shotgun” in isolation. See App. “Rifle” often appears in phrases such as 

“military-grade rifles like the AR-15” and “AR-15-style semi-automatic rifle,” while 

“AR-15,” “military-grade,” and “weapons of war” are common descriptors in the 

Sponsor’s communications. Id. The Sponsor understands that the public associates 

the term “assault weapons” with military-grade firearms built for the battlefield—

not .22-caliber plinking rifles—and that the proposal’s perceived narrowness is key 

to its electoral success. 
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This Court need not decide the exact number of firearms that the amendment 

would prohibit to conclude that the prohibition extends far beyond the firearms that 

the public would consider “assault weapons.” The Proponents’ claim that a firearm 

that could be fitted with a tube extender in mere minutes is not capable of holding 

more than ten rounds, and thus is not prohibited until the tube extender is attached, 

is dubious, and would create a “loophole” that, according to the Proponents’ logic, 

would be absurd and undermine the purposes of the amendment. Sponsor Br. at 30. 

Regardless, the Proponents do not argue that the prohibition is limited to “military-

grade” weaponry or deny that even many plinking rifles would be banned. Id. at 28.5

The ballot language therefore causes confusion because it fixates on “assault 

weapons,” but then describes a range of firearms that, under any commonly accepted 

definition, are not “assault weapons.” Voters should not be presented with and asked 

to resolve this conflict in the voting booth. Because the ballot title and summary give 

the proposal a false perception of narrowness, or at best create confusion as to the 

scope of the proposal, the ballot title and summary should be stricken from the ballot. 

5 The Gallup poll cited in the Brady brief does not suggest that voters equate 
“assault weapons” with semi-automatic firearms generally. Brady Br. at 19. Gallup 
asked different groups of respondents about “assault weapons” and “high-capacity 
semi-automatic rifles such as the AR-15, AK-47 or M16.” Id. By expressly referring 
to AR-15s, AK-47s, and M16s, the Gallup poll specified a narrow class of firearms. 
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