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1 

ARGUMENT 

I. THE BALLOT SUMMARY MISSTATES THE NATURE OF THE EXEMPTION FOR 

FIREARMS THAT ARE CURRENTLY LAWFULLY POSSESSED. 

The ballot summary states that the exemption for firearms currently lawfully 

possessed exempts the firearm itself. In reality, the proposed amendment would 

exempt only the current owner’s possession of that firearm. The relevant text of the 

proposed amendment and the ballot summary is as follows: 

Proposed Amendment Ballot Summary 
“If a person had lawful possession of an 
assault weapon prior to the effective 
date of this subsection, the person’s 
possession of that assault weapon is not 
unlawful (1) during the first year after 
the effective date of this subsection, or 
(2) after the person has registered with 
the Florida Department of Law 
Enforcement or a successor agency, 
within one year of the effective date of 
this subsection, by providing a sworn or 
attested statement, that the weapon was 
lawfully in his or her possession prior to 
the effective date of this subsection and 
by identifying the weapon by make, 
model, and serial number.” Proposed 
Art. I, § 8(e)(2)d (emphasis added). 

“Exempts and requires registration of 
assault weapons lawfully possessed 
prior to this provision’s effective date.” 

The Sponsor agrees with the Attorney General that this provision would 

exempt only the current owner’s possession of a registered “assault weapon.” See 

Br. of Attorney General 16; Br. of Sponsor 30; see also Br. of Brady & Team Enough 

15. In other words, once the current owner ceases to own the firearm (e.g., at death 
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or upon transfer by gift or sale), the firearm becomes contraband within the State of 

Florida. The Proponents disagree, however, that the phrase “[e]xempts and requires 

registration of assault weapons lawfully possessed prior to the provision’s effective 

date” is misleading (emphasis added). In the Proponents’ view, voters will 

understand that the registered firearm would not be exempted, just the current 

owner’s possession of it. Br. of Sponsor 31–32; Br. of Brady & Team Enough 15–

16; Br. of Municipalities 24–25. But that is not what the summary’s text conveys. 

The text of the proposed amendment makes the “person” the subject of the 

exemption, whereas the text of the ballot summary makes “assault weapons lawfully 

possessed” the subject.  

The Proponents’ position asks this Court to ignore the ballot summary’s plain 

text and read “[e]xempts . . . assault weapons” to mean “[e]xempts” current owners’ 

possession of “assault weapons.” Notwithstanding the Proponents’ arguments to the 

contrary, context does not support this strained reading. Br. of Sponsor 30–31; Br. 

of Brady & Team Enough 15; Br. of Municipalities 24. Specifically, in the 

immediately preceding sentence, the ballot summary discusses the exemption for 

military and law enforcement personnel. There, the ballot summary makes clear that 

the proposed amendment “[e]xempts military and law enforcement personnel in their 

official duties.” In that sentence, the word “[e]xempts” modifies the person whose 

possession is exempted—a person who qualifies as “military and law enforcement 
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personnel.” In the next sentence, the word “[e]xempts” modifies the possessed 

items—the specified “assault weapons.” A reasonable voter is likely to conclude that 

the first exemption is specific to the person’s possession, while the second 

exemption is specific to the items possessed. 

The Proponents expect voters to draw a different conclusion because, in their 

view, an exemption that ran to the registered firearm would “undermine the purpose 

of the proposal.” Br. of Sponsor 30; see also Br. of Brady & Team Enough 15. But 

the purpose of the proposed amendment is conveyed to voters via the ballot 

language. Voters should not be expected to conclude that the ballot language 

inaccurately conveys the legal effect of the proposed amendment. At any rate, it is 

far from obvious that the purpose of the proposed amendment would be undermined 

by such an exception. A reasonable voter who reads the ballot summary is likely to 

conclude that the purpose of the proposed amendment is to prohibit the sale of new 

covered firearms, and to “grandfather” in and require registration of those already in 

circulation in Florida. See, e.g., Br. of Brady & Team Enough 14 (referring to the 

provision as a “grandfathering clause”). Nothing in the ballot summary suggests 

otherwise.  

The voter confusion that will result from this misleading language is 

significant. The actual legal effect of the proposed amendment would be that, in a 

generation (i.e., after every current owner is deceased), every defined “assault 
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weapon” not subject to another exemption would be illegal. Put differently, this 

provision is not a “grandfathering clause” at all. See Br. of Brady & Team Enough 

14. It is, in reality, a “phase out” clause. If the proposed amendment is enacted, 

voters will be surprised to learn that the numerous covered firearms already in 

circulation in Florida will become illegal in, at most, a generation. 

This is not, as the Proponents claim, an instance where the ballot summary 

merely fails to explain certain ramifications of the proposed amendment. See, e.g., 

Br. of Brady & Team Enough 16. Rather, this is a case where the ballot summary 

affirmatively creates a false impression regarding the nature and scope of the 

proposed amendment. See Advisory Op. to Att’y Gen. re Right of Citizens to Choose 

Health Care Providers, 705 So. 2d 563, 566 (Fla. 1998) (striking a proposed 

amendment from the ballot because the ballot summary used the word “citizens,” 

whereas the proposed amendment used the phrase “every natural person”). The 

proposed amendment should not be placed on the ballot. 

II. THE BALLOT SUMMARY IS LEGALLY DEFICIENT BECAUSE IT DOES NOT 

ADEQUATELY EXPLAIN THE SWEEPING NATURE OF THE BAN. 

A. The proposed amendment, by its plain terms, would prohibit 
firearms that hold more than ten rounds as a result of 
commercially available accessories. 

The Proponents appear to agree that a reasonable voter who reads the ballot 

summary will believe that the proposed amendment does not cover virtually all semi-

automatic long guns in the State of Florida. Br. of Sponsor 22; see also Br. of Brady 



5 

& Team Enough 10; Br. of Municipalities 14. They disagree, however, that the 

proposed amendment’s actual legal effect would be to regulate virtually all semi-

automatic long guns in Florida. 

The Proponents argue that the examples of commercially available 

accessories discussed in the Attorney General’s initial brief are “modification[s]” of 

the firearm, and that this means that a firearm is not “capable of” holding more than 

ten rounds if it needs such an accessory to do so. Br. of Sponsor 20; see also Br. of 

Brady & Team Enough 10; Br. of Municipalities 14. The problem with that position 

is that it ignores the difference “between a modification of a firearm itself, and a 

modification of an ammunition feeding device.” Supplemental Affidavit of Stephen 

J. Barborini, Ex. 3, ¶ 2. The proposed amendment’s definition of “assault weapons” 

focuses on whether a semi-automatic long gun is “capable of holding more than ten 

(10) rounds of ammunition at once, either in a fixed or detachable magazine, or any 

other ammunition-feeding device.”  See Subsection (e)(1)(a) (emphasis added). In 

other words, the question is whether the firearm can accept an ammunition-feeding 

device that holds more than ten rounds. If changes only need to be made to the 

ammunition-feeding device, but not to the fundamental characteristics of the firearm, 

then the firearm is and always has been “capable of” holding more than ten rounds.1 

                                                 
1 The Fifth District’s decision in Angelotta v. Sec. Nat’l Ins. Co., 117 So. 3d 1214 

(Fla. 5th DCA 2013), does not say otherwise. See Br. of Municipalities 14–16 
(discussing Angelotta). In that case, the court reached the straightforward conclusion 
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Devices like magazine extenders and SKS kits alter only the ammunition feeding 

device, not the fundamental characteristics of the firearm. Ex. 3, ¶ 2. 

Even if accessories like magazine extenders and SKS kits were considered 

minor “modifications” to a firearm, a firearm that can be modified in “less than five 

minutes with ordinary household tools” with devices that “can be purchased through 

the mail” is still “capable of” holding more than ten rounds. Ex. 3, ¶ 2. The Sponsor 

contends otherwise because, in its view, the phrase “capable of” means possessing 

the “present ability” to do something. Br. of Sponsor 19. This argument is circular. 

Whether the language is “presently capable of” or just “capable of,” the question is 

what it means to be “capable of” something. The dictionary definitions the Sponsor 

relies on refer to having the “attributes,” “ability,” “fitness,” or “qualities” necessary 

for something. Br. of Sponsor 18–19. A firearm that can be modified in less than 

five minutes with ordinary household tools to hold more than ten rounds has the 

“attributes,” “ability,” “fitness,” and “qualities” necessary for it to hold more than 

ten rounds.  

Moreover, the Sponsor’s interpretation of the phrase “capable of” would be 

inconsistent with its own understanding of the scope of the proposed amendment 

and would lead to absurd results, as the following examples show. The AR-15 is the 

                                                 
that a golf cart modified to travel in excess of 20 miles per hour was “capable of 
exceeding speeds of 20 miles per hour.” Angelotta, 117 So. 3d at 1216. 
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principal firearm the Sponsor’s website claims the proposed amendment would ban. 

See Attorney General’s Ex. 2 (“The only way to ban assault weapons like AR-15s 

and other weapons of war is for the people of Florida to go to the polls and vote.”). 

Suppose Person A owns an AR-15 with a detachable 5-round magazine and does not 

own a larger magazine. This firearm would not appear to be “capable of” holding 

more than ten rounds based on the Sponsor’s formulation. Rather, until Person A 

acquires a larger magazine and attaches it to the firearm, the AR-15 only has the 

“present ability” to hold five rounds. In fact, based on the Sponsor’s formulation, the 

proposed amendment would not ban any semi-automatic long gun with a detachable 

magazine, so long as the owner did not attach a magazine to it with a capacity of 

more than ten rounds. After all, a long gun with no magazine attached is not 

“presently” able to hold more than ten rounds. This would be an absurd result and 

contravene the Sponsor’s own understanding of the purpose of the proposed 

amendment. See Br. of Sponsor 4. 

Assuming the Proponents believe that an AR-15 with a 5-round detachable 

magazine would in fact be prohibited (even though the logical import of their 

position is that it would not be), see Br. of Municipalities 12 n.6, this would also 

lead to absurd results. Consider Person B, who owns a semi-automatic shotgun with 

a fixed 6-round magazine. Just as Person A can walk into a gun store and purchase 

a larger magazine for his AR-15, Person B can walk into a gun store and purchase a 
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magazine extender, which can be attached to her shotgun with minimal effort. The 

Proponents offer no sound basis for distinguishing between these two scenarios, 

suggesting that their cramped reading of the term “capable of” is simply incorrect. 

B. Modern firearms technology allows virtually all semi-automatic 
long guns to hold more than ten rounds. 

The Proponents do not appear to dispute that magazine extenders allow 

virtually all semi-automatic shotguns to hold more than ten rounds.2 See Lindley 

Affidavit ¶ 14 (noting only that magazine extenders might cause a shotgun to “look[] 

unusual” and “render it more cumbersome and arguably less effective . . . in 

confined spaces”). In fact, the Proponents do not provide a single example of a semi-

automatic shotgun that would not be “capable of” holding more than ten rounds with 

a magazine extender. For the reasons discussed in the previous section, it follows 

that the proposed amendment would ban virtually all semi-automatic shotguns. 

 As to semi-automatic rifles, the Proponents disagree that the proposed 

amendment is a virtual ban. The Lindley Affidavit identifies two semi-automatic 

rifles that “have been manufactured in the millions” and would not, in the 

                                                 
2 The Proponents dispute the relevance of mini-shells because they “often mis-

feed.” See Lindley Affidavit ¶ 21. The Proponents appear to assume that ammunition 
with a higher fail rate is not a “round[]” within the meaning of the proposed 
amendment. Because the existence of magazine extenders renders virtually all 
shotguns “capable of” holding more than ten rounds, the Court need not resolve this 
question. 
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Proponents’ view, be covered by the proposed amendment.3 Lindley Affidavit ¶ 15. 

The first is the M1 Garand, which is the firearm that the Attorney General’s expert 

identified as the “best example” he was “aware of” of a semi-automatic rifle that 

would not be banned. Attorney General’s Ex. 1 ¶ 15. The M1 Garand was used 

pervasively in World War II and the Korean War. Attorney General’s Ex. 1 ¶ 15. 

Thus it is no surprise that it has been “manufactured in the millions.” Lindley 

Affidavit ¶ 15 (emphasis added). The second is the SKS, which the Attorney General 

identified in her initial brief as a firearm “with a fixed magazine that holds ten 

rounds,” but for which “kits are commercially available that will increase capacity 

to more than 30 rounds.” Br. of Attorney General 9. The Lindley Affidavit also lists 

four other examples. Lindley Affidavit ¶ 15. One, the Marlin Model 60, is currently 

sold with a standard capacity of 14 rounds and versions that hold ten rounds or less 

are rare. Ex. 3, ¶ 3. Another, the Ruger Model 44 Carbine, was discontinued in 1985. 

Ex. 3, ¶ 3. 

To recap, the Proponents’ two chief examples of semi-automatic rifles that 

would not be banned are the two provided with the Attorney General’s initial brief 

(one of which is a World War II-era rifle and the other of which would in fact be 

banned because of the availability of kits that increase its capacity). Out of the 

                                                 
3 While the Lindley Affidavit was submitted by the Proponents Brady & Team 

Enough, the Sponsor relies on this affidavit in its brief. See, e.g., Br. of Sponsor 15. 
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hundreds of other semi-automatic rifles on the market, Ex. 3, ¶ 3, the Proponents 

have identified four others that would not be banned. One is now sold exclusively 

with a 14-round magazine, Ex. 3, ¶ 3, and another was discontinued in 1985. Ex. 3, 

¶ 3. This showing demonstrates, rather than contradicts, that the proposed 

amendment is a virtual ban on semi-automatic rifles. 

 Finally, the Proponents raise the possibility of fashioning Florida-compliant 

firearms. See Br. of Sponsor 14–15. It may be the case that gun manufacturers would 

be able to manufacture such firearms in the future. But the fact remains that the 

proposed amendment covers virtually all of the semi-automatic long guns currently 

owned in Florida and virtually all of those currently available for purchase.4 This is 

particularly problematic in light of the ballot summary’s misleading discussion of 

the exemption for current owners. See Section I. 

C. The broad legal effect of the ban renders the ballot summary 
legally deficient. 

The chief purpose of the proposed amendment is to ban virtually all semi-

automatic long guns. The ballot summary does not explain this effect. This Court 

                                                 
4 The Proponents also suggest that existing firearms can be “modified to attach 

the magazine and fix its capacity at ten rounds or fewer.” Lindley Affidavit ¶ 19. 
This would only seem to apply to semi-automatic long guns with detachable (rather 
than fixed) magazines. Moreover, “glue/epoxy” and “bolts/screws” can be removed. 
See Lindley Affidavit ¶ 19; Ex. 3, ¶ 4. “The only way to effectively attach such a 
magazine is via welding,” which is “likely to be burdensome and expensive.”  Ex. 
3, ¶ 4. 
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has recognized that, even if a ballot summary “contain[s] the entire section as it 

would actually appear subsequent to the amendment,” it may nonetheless be legally 

deficient because Section 101.161(1) requires an “explanatory statement” apprising 

the voters of facts necessary to their decision. Wadhams v. Bd. of Cty. Comm’rs of 

Sarasota Cty., 567 So. 2d 414, 416 (Fla. 1990). This case is analogous. Voters are 

unlikely to understand the sweeping nature of the ban based on the language in the 

ballot summary. The Proponents’ principal counterargument to this point is that the 

proposed amendment’s legal effect is not so sweeping. The Proponents are wrong 

about the effect of the proposed amendment, and it should not be placed on the ballot. 

CONCLUSION 

For the foregoing reasons, and those discussed in the Attorney General’s 

initial brief, the proposed amendment should not be placed on the ballot. 
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