
BEFORE THE JUDICIAL QUALIFICATIONS COMMISSION
STATE OF FLORIDA

INQUIRY CONCERNING A JUDGE SC19-1193
THE HONORABLE VEGINA T. HAWKINS
JQC No. 2019-351
______________________________________/

ERWIN ROSENBERG'S MOTION FOR
LEAVE TO FILE AMICUS BRIEF IN SUPPORT OF RESPONDENT

This Court allows amicus curiae via Judicial Qialifications Commission ("JQC") Rule 21 

and Florida Rule of Appellate Procedure 9.370.  I seek leave to appear as amici curiae in 

support of Respondent.

1.  I have a Bachelors Degree from Florida International University in Economics, a J.D. 

from New England School of Law and an LL.M. in International Banking Law from 

Boston University School of Law.  I am registered as an active New York lawyer and 

retired Massachusetts lawyer.  I was for many years a member in good standing of The 

Florida Bar.  I have and continue to seek to undo disciplinary orders I received from this 

Court, currently via an amended common law motion in SC17-1108 to vacate the 

suspension and disbarrments as void for running afoul of federal anti-trust law.  

2.   I was the Plaintiff in Rosenberg v. State of Florida, No. 15-22113-civ-

Lenard/Goodman.  In that case I made federal antitrust claims against The Florida Bar 

taking the position that The Florida Bar is bound by State Bd. of Dental Examiners v. 

FTC, 135 S. Ct. 1101 (2015), a position that the U.S. Department of Justice Antitrust 

Division ("DOJ") shares.  See page 11 of the DOJ's March 12, 2018 filing 

"STATEMENT OF INTEREST ON BEHALF OF THE UNITED STATES OF 

AMERICA" in the related case TIKD v. The Florida Bar et. al., U.S. Dist. Ct. So. Fla. 
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Case No.  1:17-cv-24103-MGC.  See Exhibit "A".  https://www.justice.gov/atr/case-

document/file/1042666/download

The Bar also quotes one sentence from an order in Rosenberg v. State of Florida, 
No. 15-22113-civ-Lenard/Goodman, 2015 WL 13653967 (S.D. Fla. Oct. 14, 
2015), saying that Dental Examiners does not apply to claims against the Bar. But 
that sentence, like Ramos, overlooks the fact that the Court in Dental Examiners 
applied its concern about the risks posed by state agencies controlled by active 
market participants directly to state bars, using Goldfarb as an example. 135 S. Ct. 
at 1114.   

3.  I am interested in persuading this Court that like The Florida Bar, the JQC is bound by 

State Bd. of Dental Examiners v. FTC, 135 S. Ct. 1101 (2015) as this may help me undo 

this Court's disciplinary orders against me and will allow me to enjoy living in a more just 

State of Florida..

4.  If a State wants to rely on active market participants as regulators, it must provide 

active supervision if state-action immunity under Parker is to be invoked.  However, the 

state supervisor may not itself be an active market participant.

The Court has identified only a few constant requirements of active 
supervision: The supervisor must review the substance of the anticompetitive 
decision, not merely the procedures followed to produce it, see Patrick, 486 U.S., 
at 102-103, 108 S.Ct. 1658; the supervisor must have the power to veto or modify 
particular decisions to ensure they accord with state policy, see ibid.; and the 
"mere potential for state supervision is not an adequate substitute for a decision by 
the State," Ticor, supra, at 638, 112 S.Ct. 2169. Further, the state supervisor 
may not itself be an active market participant. In general, however, the 
adequacy of supervision otherwise will depend on all the circumstances of a case.

* * *
The Sherman Act protects competition while also respecting federalism. It does 
not authorize the States to abandon markets to the unsupervised control of active 
market participants, whether trade associations or hybrid agencies. If a State wants 
to rely on active market participants as regulators, it must provide active 
supervision if state-action immunity under Parker is to be invoked.
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State Bd. of Dental Examiners v. FTC, 135 S. Ct. 1101, 1116-1117 (2015)(emphases 
added).

5.  The Florida Constitution Article V Section 12(a)(1) 

(a) JUDICIAL QUALIFICATIONS COMMISSION.—A judicial qualifications 
commission is created.
(1) There shall be a judicial qualifications commission vested with jurisdiction to 
investigate and recommend to the Supreme Court of Florida the removal from 
office of any justice or judge whose conduct, during term of office or otherwise 
occurring on or after November 1, 1966, (without regard to the effective date of 
this section) demonstrates a present unfitness to hold office, and to investigate and 
recommend the discipline of a justice or judge whose conduct, during term of 
office or otherwise occurring on or after November 1, 1966 (without regard to the 
effective date of this section), warrants such discipline. For purposes of this 
section, discipline is defined as any or all of the following: reprimand, fine, 
suspension with or without pay, or lawyer discipline. The commission shall 
have jurisdiction over justices and judges regarding allegations that misconduct 
occurred before or during service as a justice or judge if a complaint is made 
no later than one year following service as a justice or judge. The commission 
shall have jurisdiction regarding allegations of incapacity during service as a 
justice or judge. The commission shall be composed of:
a. Two judges of district courts of appeal selected by the judges of those 
courts, two circuit judges selected by the judges of the circuit courts and two 
judges of county courts selected by the judges of those courts;
b. Four electors who reside in the state, who are members of the bar of 
Florida, and who shall be chosen by the governing body of the bar of 
Florida; and
c. Five electors who reside in the state, who have never held judicial office or 
been members of the bar of Florida, and who shall be appointed by the 
governor.

(emphases added).

6.  Art. V, § 12(a)(1), Fla. Const. runs afoul of federal antitrust law because it sets up a 

system whereby the JQC is controlled by active market participants.  See Art. V, § 8, Fla. 

Const. (judges must be members in good standing of the bar of Florida).  Therefore the 15 

members of the JQC consists of 10 members of The Florida Bar, 4 of whom shall be 

chosen by the governing body of the bar of Florida and may be competitors engaging in 

the private practice of law.  These 10 members of the Bar who are members of the JQC as 
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well as the Justices of the Supreme Court of Florida are active market participants as they 

are licensed by The Florida Bar and subject to discipline by The Florida Bar (and as to the 

judges, subject also to discipline by the JQC) for alleged ethical violations.  See The 

Florida Bar v. McCain, 330 So. 2d 712, 715 (Fla. 1976):  

We reject the contention that a lawyer's status as former judge or justice 
immunizes him from discipline for ethical violations occurring during judicial 
tenure. We adopt for Florida the general rule that "misconduct in ... a judgeship, 
reflects upon an attorney's fitness to practice law and is consequently a proper 
ground for discipline." Annot., 57 A.L.R.3d 1150, 1158 (1974).

7.   See also page 7 of "FTC Staff Guidance on Active Supervision of State Regulatory 

Boards Controlled by Market Participants". 

General Standard: “[A] state board on which a controlling number of 
decisionmakers are active market participants in the occupation the board 
regulates must satisfy Midcal’s active supervision requirement in order to invoke 
state-action antitrust
immunity.” N.C. Dental, 135 S. Ct. at 1114.

Active Market Participants: A member of a state regulatory board will be 
considered to be an active market participant in the occupation the board regulates 
if such person (i) is licensed by the board or (ii) provides any service that is 
subject to the regulatory authority of the board.

See Exhibit "B"

8.  I can assist the Court in the disposition of the case by further sharing with this Court 

my views on the application of clear articulation and active supervision to this case.

9.  Respondent has not responded to two emails whether it consents to my request to file 

an amicus brief.  The JQC via its General Counsel Mr. Willaims only stated "The 

proceedings of the Hearing Panel are governed by the Rules of the Commission, which do 

not permit participation by amicus curiae."  I responded "Please note that JQC Rule 21 

(entitled REVIEW OF PROCEEDINGS) states: “(b) To the extent necessary to 
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implement this rule, the Florida Rules of Appellate Procedure and Rule 2.310 of the 

Florida Rules of Judicial Administration shall be applicable to reviews of Investigative 

and Hearing Panel proceedings by the Supreme Court.” 

CERTIFICATE OF SERVICE

I hereby certify that on January 17, 2020 I served via Portal Filing a copy hereof on all 
persons registered to receive filings in this case.  

Respectfully,

/s./ Erwin Rosenberg
Erwin Rosenberg

1000 Island Blvd. #2305
Aventura, Florida 33160

786-299-2789
erwinrosenberg@gmail.com
erwinrosenberg@icloud.com
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

Case No. 1:17-cv-24103-Cooke/Goodman 

___________________________________  
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TIKD Services LLC,   
   
Plaintiff,  

v.     
      
The Florida Bar, et al.,   
       

Defendants.  
___________________________________  ) 

STATEMENT OF INTEREST ON BEHALF OF  
THE UNITED STATES OF AMERICA 

 
 

MAKAN DELRAHIM 
Assistant Attorney General 
 
ANDREW C. FINCH 
Principal Deputy Assistant Attorney  
General 
 
KRISTEN C. LIMARZI 
ROBERT B. NICHOLSON 
STEVEN J. MINTZ 
Attorneys 
 
U.S. Department of Justice 
Antitrust Division 
950 Pennsylvania Avenue, N.W. 
Washington, D.C. 20530-0001 
Phone: (202) 353-0256 
Fax: (202) 514-0536 
Email: Steven.Mintz@usdoj.gov 
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INTEREST OF THE UNITED STATES 

The United States respectfully submits this statement pursuant to 28 U.S.C. 

§ 517, which permits the Attorney General to direct any officer of the Department of 

Justice to attend to the interests of the United States in any case pending in a 

federal court.  The United States is principally responsible for enforcing the federal 

antitrust laws, United States v. Borden Co., 347 U.S. 514, 518 (1954); see 15 U.S.C. 

§§ 4, 25, and has a strong interest in their correct application. 

SUMMARY OF ARGUMENT 

The Florida Bar defendants assert, as one ground for their motion to dismiss, 

that they are entitled to protection against Sherman Act claims by the state-action 

doctrine of Parker v. Brown, 317 U.S. 341 (1943), without having to satisfy either 

the “clear articulation” or “active supervision” requirements of that doctrine.  That 

position is incorrect.  The Supreme Court’s most recent state-action decision, N. 

Carolina State Bd. of Dental Examiners v. FTC, 135 S. Ct. 1101 (2015), clarified the 

state-action doctrine with respect to state agencies that regulate learned 

professions.  It requires that the Bar, if “controlled by active market participants,” 

id. at 1114, must satisfy the clear articulation and active supervision requirements 

in order to obtain state-action protection.   

BACKGROUND 

1. Courts have long recognized that vigorous competition is a crucial 

factor that fuels innovation.  See, e.g., United States v. Aluminum Co. of America, 

377 U.S. 271, 281 (1964) (aggressive competitor “was a pioneer in aluminum 
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insulation and developed one of the most widely used insulated conductors”).  

Likewise, technological innovations often have enormous pro-competitive benefits.  

This reinforcing cycle of competition and innovation generates “dynamic efficiency” 

in the marketplace, which ultimately allows consumers to reap the rewards of new 

and exciting products.  Thomas O. Barnett, “Maximizing Welfare Through 

Technological Innovation,” 15 Geo. Mason L. Rev. 1191, 1200 (2008) (“[W]hen 

innovation leads to dynamic efficiency improvements . . . it is a particular type of 

competition, and one that we should be careful not to mistake for a violation of the 

antitrust laws.”). 

There are few modern technologies that exemplify dynamic efficiency and 

innovation better that the mobile device revolution and the “app” business culture it 

enabled.  Once the subject of science fiction, mobile devices and apps “have sparked 

a revolutionary change in how Americans work, live, and shop.”  U.S. House of 

Representatives, Committee on Science, Space, and Technology, Subcommittee on 

Research and Technology, “Smart Health: Empowering the Future of Mobile Apps” 

(Mar. 2, 2016) available at 

https://science.house.gov/sites/republicans.science.house.gov/files/documents/HHRG

-114-SY15-20160302-SD001.pdf.  “Today, consumers spend more time on mobile 

apps than browsing the internet or watching traditional television.  During the past 

Thanksgiving holiday weekend, shoppers purchased over $2.29 billion worth of 

products using mobile devices.”  Id.  To be sure, new and innovative mobile device 

apps can be disruptive.  Business models entrenched for decades have witnessed 
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new competition from mobile platforms that can profoundly change an industry.  

But almost invariably, the winners from the process of innovation and competition 

are consumers.  

2. Plaintiff TIKD Services alleges in its First Amended Complaint (FAC) 

that it uses smart-phone technology to allow Florida drivers to deal with traffic 

tickets more predictably and efficiently.  TIKD alleges that, although it is owned or 

operated by a non-lawyer, it competes legally against The Ticket Clinic and its 

“traditional model” of traffic ticket defense, because TIKD’s platform merely brings 

together Florida drivers and independent Florida-licensed lawyers.  FAC ¶¶ 2, 25-

28, 47.  TIKD alleges that the Florida Bar, several Bar officers, and The Ticket 

Clinic defendants conspired to eliminate TIKD as a competitor by waging a 

misinformation campaign to scare away lawyers who work with TIKD.  FAC ¶¶ 3, 

58, 61-69, 73-78.  The misinformation consisted of giving the false impression that 

working with TIKD would violate Florida ethical rules and that the Bar already had 

determined that TIKD engages in the unlicensed practice of law (UPL).  FAC ¶¶ 4-

5, 51-52, 57, 61-69.  This conduct, according to TIKD, violated (among other things) 

Sections 1 and 2 of the Sherman Act, 15 U.S.C. §§ 1, 2. 

The Bar defendants and Ticket Clinic defendants moved to dismiss on several 

grounds, one of which is that the Bar is exempt from the antitrust laws under the 

state-action doctrine.  That doctrine provides that the Sherman Act does not reach 

the conduct of states, acting in their sovereign capacity, when they order their 

economies by displacing competition in favor of regulation or monopoly public 
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service.  The Bar’s initial state-action argument is that it is a sovereign entity—an 

“arm of the Florida Supreme Court”—and therefore entitled to state-action 

protection without having to meet the “clear articulation” or “active supervision” 

requirements that Supreme Court precedent has imposed as pre-requisites to state-

action protection.  Bar Mot. (Doc. 17) at 4-7.  This is incorrect.  To obtain state-

action protection, the Bar must act pursuant to a clearly articulated state policy to 

displace competition, and its alleged conduct must be actively supervised by the 

state.1

ARGUMENT 

I. The State-Action Doctrine Is Disfavored. 

 The Supreme Court repeatedly has emphasized that the state-action doctrine 

“is disfavored, much as are repeals by implication.”  Dental Examiners, 135 S. Ct. at 

1110 (quoting FTC v. Phoebe Putney Health Sys., Inc., 133. S. Ct. 1003, 1010 (2013) 

and FTC v. Ticor Title Ins. Co., 504 U.S. 621, 636 (1992)).  The defense is disfavored 

because it detracts from “the fundamental national values of free enterprise and 

economic competition that are embodied in the federal antitrust laws.”  Id.; see also 

United States v. Topco Associates, 405 U.S. 596, 610 (1972) (“Antitrust laws in 

general, and the Sherman Act in particular, are the Magna Carta of free enterprise.  

They are as important to the preservation of economic freedom and our free-

                                                 
1 The United States addresses only whether the Bar defendants are subject to the 
clear articulation and active supervision requirements of the state-action doctrine, 
and so takes no position now on whether the Bar defendants have satisfied those 
requirements, or on any other issue in the case. 
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enterprise system as the Bill of Rights is to the protection of our fundamental 

personal freedoms.”).  The party that asserts the state-action defense against 

antitrust liability accordingly bears the burden of showing that its requirements 

have been satisfied.  See Dental Examiners, 135 S. Ct. at 1114 (state board “must 

satisfy [the] active supervision requirement”); Town of Hallie v. City of Eau Claire, 

471 U.S. 34, 38-39 (1985) (“municipalities must demonstrate” that their actions 

were taken pursuant to state policy).   

II. The Requirements of Clear Articulation and Active Supervision Apply to the 
Florida State Bar. 

A. After Dental Examiners, State Agencies that Regulate Professions, 
and Are Controlled by Active Market Participants, Are Treated as 
Non-Sovereign for Purposes of the State-Action Doctrine. 

 The Florida State Bar’s assertion that it need not satisfy the clear 

articulation and active supervision requirements is foreclosed by Supreme Court 

precedent.  As the Court has explained, the state-action doctrine applies only when 

“the actions in question are an exercise of the State’s sovereign power.”  Dental 

Examiners, 135 S. Ct. at 1110.  That requirement is satisfied when the actions in 

question are those of a state legislature or state supreme court, “acting legislatively 

rather than judicially.”  Id.  But states often rely on non-sovereign actors, including 

agencies and private businesses or individuals, to implement their policies.  In Cal. 

Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 445 U.S. 97 (1980), the Court 

held that non-sovereign actors are entitled to state-action protection only when they 

can show (1) that the alleged anticompetitive conduct was taken pursuant to a 

“clearly articulated and affirmatively expressed . . . state policy” to displace 
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competition, and (2) that the conduct was “actively supervised by the State itself.”  

Id. at 105. 

A state bar, although it may act as a state agency in some contexts, is not 

sovereign.  “The fact that the State Bar is a state agency for some limited purposes 

does not create an antitrust shield that allows it to foster anticompetitive practices 

for the benefit of its members.”  Goldfarb v. Va. State Bar, 421 U.S. 773, 791 (1975).  

In Goldfarb, the Court denied state-action protection to the Virginia State Bar 

despite that bar’s role as “the administrative agency through which the Virginia 

Supreme Court regulates the practice of law in that State.”  Id. at 776.  For state-

action purposes, the Court treated the Virginia State Bar as a separate entity from 

the Virginia Supreme Court.  See id. at 790-91; accord Edinboro College Park 

Apartments v. Edinboro Univ. Found., 850 F.3d 567, 575 (3d Cir. 2017) (“Even if the 

University were an arm of the state, the University is not ‘sovereign’ for purposes of 

Parker.”).   

The Court’s most recent treatment of the state-action doctrine, Dental 

Examiners, clarifies the applicability of state action to state agencies.  It held that 

any state agency that is “controlled by active market participants” in the profession 

that the agency regulates, must satisfy both of the Midcal requirements to qualify 

for state-action protection.  135 S. Ct. at 1114.  The Court’s rule reflects its 

recognition that, when “a State empowers a group of active market participants to 

decide who can participate in its market,” there is a “structural risk” that they will 

pursue “their own interests” instead of “the State’s policy goals.”  Id.  In its 
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discussion of state agencies that may be “controlled by active market participants,” 

the Court likened the North Carolina Board of Dental Examiners to state bars.  The 

Court cited Goldfarb as an example of a state bar, controlled by market 

participants, to which state-action protection properly was denied.  See id. (in 

Goldfarb “the Court denied immunity to a state agency (the Virginia State Bar) 

controlled by market participants (lawyers) because the agency had ‘joined in what 

is essentially a private anticompetitive activity’ for the ‘benefit of its members’”).  

Dental Examiners thus confirms that state bars, if controlled by active market 

participants, are state agencies subject to the active supervision requirement.2  

 Thus, the Bar’s position that it need not satisfy the Midcal requirements is 

inconsistent with Dental Examiners.  The inconsistency is made even more obvious 

by the position that the Bar (joined by three other state bars) took in an amicus 

curiae brief in Dental Examiners.  See TIKD’s Response to Florida Bar Defendants’ 

Motion to Dismiss (Doc. 31), Exhibit 1; 2013 WL 6236868.  In that brief, the Florida 

Bar argued that state bars like it were functionally the same as the North Carolina 

Board of Dental Examiners, so that if the Court ruled against the Board of Dental 

Examiners, “State bars will have to defend expensive antitrust actions,” i.e., state 

bars would not be considered sovereign and thus not automatically entitled to state-

                                                 
2 TIKD alleges, similarly to Goldfarb, that the Florida Bar joined in The Ticket 
Clinic’s private anticompetitive activity for the benefit of incumbent traffic defense 
lawyers.  By contrast, Bates v. State Bar of Arizona, 433 U.S. 350 (1977), is 
inapposite because the challenged restraints in that case were rules of the Arizona 
Supreme Court that restricted attorney advertising, see id. at 359-60, not any 
private anticompetitive activity that the state bar allegedly joined. 
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action protection.  Ex. 1 at 3-4, 6.  The Court subsequently did rule against the 

Board, and so the Florida Bar’s position was rejected by the Court.  The Bar cannot 

credibly claim now that it is sovereign for purposes of state action. 

 Despite the rejection of the Bar’s position in Dental Examiners, it continues 

to argue here that it is an “arm of the [Florida Supreme] Court” under Florida law.  

But for purposes of state action, which is an interpretation of a federal statute, the 

“formal designation given by States to regulators” should be disregarded, Dental 

Examiners, 135 S. Ct. at 1114.  Whether the Midcal requirements apply is a 

question of federal law.  The critical test is functional, not formalistic:  if a 

regulatory agency is controlled by active market participants, then it is subject to 

the Midcal requirements.     

   The Bar’s chief authority is Ramos v. Tomasino, 701 Fed. App’x 798 (11th 

Cir. 2017), but that decision does not compel a finding that the Bar is a sovereign 

actor here.  In that case, a disbarred Florida attorney brought antitrust claims 

against the Florida Supreme Court itself and other defendants, including the Bar, 

alleging that the defendants conspired to monopolize the attorney admission 

process and deny him the ability to practice law by destroying the records of his 

disciplinary proceedings.  The court held the claims barred by the state-action 

doctrine, without the defendants having to show clear articulation or active 

supervision. 

Ramos, as an unpublished decision, is not binding on this Court.  In any 

event, Ramos is distinguishable because Ramos challenged the substance of a 
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Florida Rule of Judicial Administration, which expressly authorized destruction of 

his Bar disciplinary proceedings records, as anti-competitive.  The court of appeals 

thus properly treated Ramos’ suit as directed against the Florida Supreme Court 

itself, because the Florida Supreme Court had created or approved that rule.  701 

Fed. App’x at 804 (“Ramos’s counts are, in effect against the Supreme Court of 

Florida.”).3  By contrast, TIKD challenges neither a Bar rule nor a state supreme 

court decision.  TIKD alleges instead that the Bar improperly enforced its rules and 

abused its authority, and that its improper enforcement had anti-competitive 

effects.  

More fundamentally, the reasoning of Ramos is not persuasive and should 

not be followed because it does not even mention Dental Examiners, and therefore 

does not account for the Court’s latest guidance on when state agencies that 

regulate occupations must satisfy the Midcal requirements.  See Edinboro College 

Park Apartments, 850 F.3d at 573 (after Dental Examiners, “Midcal scrutiny 

applies to private parties and state agencies controlled by active market 

participants”).  To illustrate, Ramos says that Hoover v. Ronwin, 466 U.S. 558 

(1984), establishes that “Midcal only applied when private actors sought Parker 

immunity for their conduct.”  701 Fed. App’x at 803.  If that had been the law, it 

certainly is not the law after Dental Examiners, which holds that the Midcal 

                                                 
3 Ramos named as defendants the Florida Supreme Court, the Office of the Clerk of 
the Florida Supreme Court, a Florida Supreme Court justice, and the current and 
former Clerks of the Florida Supreme Court.  701 Fed. App’x at 800.  Ramos’ 
records apparently were destroyed by the Clerk.  TIKD, by comparison, did not sue 
any of these entities or individuals associated with the Florida Supreme Court. 
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requirements apply to sub-state entities controlled by market participants, not just 

private actors.  Ramos also errs in relying on the Bar’s status under state law.  As 

shown above, the Court in Dental Examiners indicated, by its reliance on 

quotations from Goldfarb, that state bars should be treated like the North Carolina 

Board of Dental Examiners and not as equivalent to a state supreme court. 

The Bar also quotes one sentence from an order in Rosenberg v. State of 

Florida, No. 15-22113-civ-Lenard/Goodman, 2015 WL 13653967 (S.D. Fla. Oct. 14, 

2015), saying that Dental Examiners does not apply to claims against the Bar.  But 

that sentence, like Ramos, overlooks the fact that the Court in Dental Examiners 

applied its concern about the risks posed by state agencies controlled by active 

market participants directly to state bars, using Goldfarb as an example.  135 S. Ct. 

at 1114.  The other district court decisions cited by the Bar (Bar Mot. (Doc. 17) at 4-

5 & n.2) pre-date Dental Examiners and thus do not represent the current law.      

B. The Complaint Alleges That the Florida Bar Is Controlled by Active 
Market Participants. 

The FAC alleges that the Bar’s UPL committee in each state judicial circuit 

consists of “’not fewer than 3 members,’ two-thirds of whom are lawyers,” and the 

committee chair must be a member of the Florida Bar.  FAC ¶ 40.  The FAC further 

alleges that the Bar’s UPL Standing Committee must have a majority of Bar 

members.  FAC ¶ 39.  The Bar apparently agrees, saying that this committee 

“consists of 13 lawyers and 12 non-lawyers.”  Bar Mot. (Doc. 17) at 8.  Also, 

members of the Bar make up 50 of the 52 members of the Bar’s Board of Governors, 

FAC ¶ 34, which makes the final decision on whether to petition the Florida 
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Supreme Court for a determination of UPL.  A majority of the Governors constitutes 

a quorum for the transaction of all Board of Governors business.  FAC ¶ 34.  Since 

these factual allegations must be taken as true on a motion to dismiss, the relevant 

Bar entities appear to be controlled, under the reasoning of Dental Examiners, by 

practicing lawyers.  See 135 S. Ct. at 1107 (“[a] majority of the board’s members are 

engaged in the active practice of the profession it regulates”), 1114 (“a state board 

on which a controlling number of decisionmakers are active market participants in 

the occupation the board regulates must satisfy Midcal’s active supervision 

requirement in order to invoke state-action immunity”).4

But whether a state agency actually is “controlled by active market 

participants” can be a question of fact in a particular case.  To the extent that it is 

not clear whether the relevant Bar UPL committees are controlled by active market 

participants, or if that fact is genuinely disputed, this Court should not rule on the 

state-action defense at the motion to dismiss stage but instead should wait for 

discovery to clarify the question of control. 

                                                 
4 Under Dental Examiners, state agency officials need only practice in the 
“occupation” regulated by the agency in order to be considered active market 
participants.  State officials need not be direct competitors of the plaintiff.  Thus, in 
Dental Examiners, although the Court noted that “some” of the dentist members of 
the Board of Dental Examiners offered teeth whitening services, 135 S. Ct. at 1116, 
the Court did not demand proof that every member of the board practiced in direct 
competition with non-dentist teeth whiteners.   
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CONCLUSION 

If the Court addresses the Florida Bar’s state-action defense, the Court 

should rule that the Bar bears the burden of satisfying the Midcal requirements of 

clear articulation and active supervision.  If, however, the current record is unclear 

on whether the relevant Bar entities are “controlled by active market participants,” 

or if that fact is genuinely disputed, the Court should not rule on the Bar’s state-

action defense at the motion to dismiss stage. 

Respectfully submitted. 

s/ Steven J. Mintz  
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 Assistant Attorney General 
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FTC Staff Guidance on Active Supervision of State 
Regulatory Boards Controlled by Market Participants∗ 

I.  Introduction 

States craft regulatory policy through a variety of actors, including state legislatures, 
courts, agencies, and regulatory boards. While most regulatory actions taken by state actors 
will not implicate antitrust concerns, some will. Notably, states have created a large number of 
regulatory boards with the authority to determine who may engage in an occupation (e.g., by 
issuing or withholding a license), and also to set the rules and regulations governing that 
occupation. Licensing, once limited to a few learned professions such as doctors and lawyers, is 
now required for over 800 occupations including (in some states) locksmiths, beekeepers, 
auctioneers, interior designers, fortune tellers, tour guides, and shampooers.1   

In general, a state may avoid all conflict with the federal antitrust laws by creating 
regulatory boards that serve only in an advisory capacity, or by staffing a regulatory board 
exclusively with persons who have no financial interest in the occupation that is being 
regulated. However, across the United States, “licensing boards are largely dominated by active 
members of their respective industries . . .”2 That is, doctors commonly regulate doctors, 
beekeepers commonly regulate beekeepers, and tour guides commonly regulate tour guides.  

Earlier this year, the U.S. Supreme Court upheld the Federal Trade Commission’s 
determination that the North Carolina State Board of Dental Examiners (“NC Board”) violated 
the federal antitrust laws by preventing non-dentists from providing teeth whitening services in 
competition with the state’s licensed dentists. N.C. State Bd. of Dental Exam’rs v. FTC, 135 S. Ct. 
1101 (2015). NC Board is a state agency established under North Carolina law and charged with 
administering and enforcing a licensing system for dentists. A majority of the members of this 
state agency are themselves practicing dentists, and thus they have a private incentive to limit 

∗ This document sets out the views of the Staff of the Bureau of Competition. The Federal Trade Commission is not 
bound by this Staff guidance and reserves the right to rescind it at a later date. In addition, FTC Staff reserves the 
right to reconsider the views expressed herein, and to modify, rescind, or revoke this Staff guidance if such action 
would be in the public interest. 
1 Aaron Edlin & Rebecca Haw, Cartels By Another Name: Should Licensed Occupations Face Antitrust Scrutiny, 162 
U. PA. L. REV. 1093, 1096 (2014). 
2 Id. at 1095. 
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competition from non-dentist providers of teeth whitening services. NC Board argued that, 
because it is a state agency, it is exempt from liability under the federal antitrust laws. That is, 
the NC Board sought to invoke what is commonly referred to as the “state action exemption” or 
the “state action defense.” The Supreme Court rejected this contention and affirmed the FTC’s 
finding of antitrust liability.  

In this decision, the Supreme Court clarified the applicability of the antitrust state action 
defense to state regulatory boards controlled by market participants: 

“The Court holds today that a state board on which a controlling number of 
decisionmakers are active market participants in the occupation the board 
regulates must satisfy Midcal’s [Cal. Retail Liquor Dealers Ass’n v. Midcal 
Aluminum, Inc., 445 U.S. 97 (1980)] active supervision requirement in order to 
invoke state-action antitrust immunity.” N.C. Dental, 135 S. Ct. at 1114. 

In the wake of this Supreme Court decision, state officials have requested advice from the 
Federal Trade Commission regarding antitrust compliance for state boards responsible for 
regulating occupations. This outline provides FTC Staff guidance on two questions. First, when 
does a state regulatory board require active supervision in order to invoke the state action 
defense? Second, what factors are relevant to determining whether the active supervision 
requirement is satisfied? 

Our answers to these questions come with the following caveats. 

 Vigorous competition among sellers in an open marketplace generally provides 
consumers with important benefits, including lower prices, higher quality services, 
greater access to services, and increased innovation. For this reason, a state legislature 
should empower a regulatory board to restrict competition only when necessary to 
protect against a credible risk of harm, such as health and safety risks to consumers. The 
Federal Trade Commission and its staff have frequently advocated that states avoid 
unneeded and burdensome regulation of service providers.3  
 
 Federal antitrust law does not require that a state legislature provide for active 
supervision of any state regulatory board. A state legislature may, and generally should, 
prefer that a regulatory board be subject to the requirements of the federal antitrust 

                                                      

3 See, e.g., Fed. Trade Comm’n Staff Policy Paper, Policy Perspectives: Competition and the Regulation of Advanced 
Practice Registered Nurses (Mar. 2014), https://www.ftc.gov/system/files/documents/reports/policy-perspectives-
competition-regulation-advanced-practice-nurses/140307aprnpolicypaper.pdf; Fed. Trade Comm’n & U.S. Dept. of 
Justice, Comment before the South Carolina Supreme Court Concerning Proposed Guidelines for Residential and 
Commercial Real Estate Closings (Apr. 2008), https://www.ftc.gov/news-events/press-releases/2008/04/ftcdoj-
submit-letter-supreme-court-south-carolina-proposed. 

https://www.ftc.gov/system/files/documents/reports/policy-perspectives-competition-regulation-advanced-practice-nurses/140307aprnpolicypaper.pdf
https://www.ftc.gov/system/files/documents/reports/policy-perspectives-competition-regulation-advanced-practice-nurses/140307aprnpolicypaper.pdf
https://www.ftc.gov/news-events/press-releases/2008/04/ftcdoj-submit-letter-supreme-court-south-carolina-proposed
https://www.ftc.gov/news-events/press-releases/2008/04/ftcdoj-submit-letter-supreme-court-south-carolina-proposed
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laws. If the state legislature determines that a regulatory board should be subject to 
antitrust oversight, then the state legislature need not provide for active supervision. 
 
 Antitrust analysis – including the applicability of the state action defense – is 
fact-specific and context-dependent. The purpose of this document is to identify certain 
overarching legal principles governing when and how a state may provide active 
supervision for a regulatory board. We are not suggesting a mandatory or one-size-fits-
all approach to active supervision. Instead, we urge each state regulatory board to 
consult with the Office of the Attorney General for its state for customized advice on 
how best to comply with the antitrust laws. 
 
 This FTC Staff guidance addresses only the active supervision prong of the state 
action defense. In order successfully to invoke the state action defense, a state 
regulatory board controlled by market participants must also satisfy the clear 
articulation prong, as described briefly in Section II. below. 
 
 This document contains guidance developed by the staff of the Federal Trade 
Commission. Deviation from this guidance does not necessarily mean that the state 
action defense is inapplicable, or that a violation of the antitrust laws has occurred. 
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II. Overview of the Antitrust State Action Defense 
 

“Federal antitrust law is a central safeguard for the Nation’s free market structures  . . . . 
The antitrust laws declare a considered and decisive prohibition by the Federal Government of 
cartels, price fixing, and other combinations or practices that undermine the free market.” N.C. 
Dental, 135 S. Ct. at 1109.   

Under principles of federalism, “the States possess a significant measure of 
sovereignty.” N.C. Dental, 135 S. Ct. at 1110 (quoting Community Communications Co. v. 
Boulder, 455 U.S. 40, 53 (1982)). In enacting the antitrust laws, Congress did not intend to 
prevent the States from limiting competition in order to promote other goals that are valued by 
their citizens. Thus, the Supreme Court has concluded that the federal antitrust laws do not 
reach anticompetitive conduct engaged in by a State that is acting in its sovereign capacity. 
Parker v. Brown, 317 U.S. 341, 351-52 (1943). For example, a state legislature may “impose 
restrictions on occupations, confer exclusive or shared rights to dominate a market, or 
otherwise limit competition to achieve public objectives.” N.C. Dental, 135 S. Ct. at 1109. 

Are the actions of a state regulatory board, like the actions of a state legislature, exempt 
from the application of the federal antitrust laws? In North Carolina State Board of Dental 
Examiners, the Supreme Court reaffirmed that a state regulatory board is not the sovereign. 
Accordingly, a state regulatory board is not necessarily exempt from federal antitrust liability. 

More specifically, the Court determined that “a state board on which a controlling 
number of decisionmakers are active market participants in the occupation the board 
regulates” may invoke the state action defense only when two requirements are satisfied: first, 
the challenged restraint must be clearly articulated and affirmatively expressed as state policy; 
and second, the policy must be actively supervised by a state official (or state agency) that is 
not a participant in the market that is being regulated. N.C. Dental, 135 S. Ct. at 1114. 

 The Supreme Court addressed the clear articulation requirement most recently 
in FTC v. Phoebe Putney Health Sys., Inc., 133 S. Ct. 1003 (2013). The clear articulation 
requirement is satisfied “where the displacement of competition [is] the inherent, 
logical, or ordinary result of the exercise of authority delegated by the state legislature. 
In that scenario, the State must have foreseen and implicitly endorsed the 
anticompetitive effects as consistent with its policy goals.” Id. at 1013. 

 The State’s clear articulation of the intent to displace competition is not alone 
sufficient to trigger the state action exemption. The state legislature’s clearly-articulated 
delegation of authority to a state regulatory board to displace competition may be 
“defined at so high a level of generality as to leave open critical questions about how 
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and to what extent the market should be regulated.” There is then a danger that this 
delegated discretion will be used by active market participants to pursue private 
interests in restraining trade, in lieu of implementing the State’s policy goals. N.C. 
Dental, 135 S. Ct. at 1112. 

 The active supervision requirement “seeks to avoid this harm by requiring the 
State to review and approve interstitial policies made by the entity claiming [antitrust] 
immunity.” Id. 

Where the state action defense does not apply, the actions of a state regulatory board 
controlled by active market participants may be subject to antitrust scrutiny. Antitrust issues 
may arise where an unsupervised board takes actions that restrict market entry or restrain 
rivalry. The following are some scenarios that have raised antitrust concerns: 

 A regulatory board controlled by dentists excludes non-dentists from competing 
with dentists in the provision of teeth whitening services. Cf. N.C. Dental, 135 S. Ct. 
1101. 

 A regulatory board controlled by accountants determines that only a small and 
fixed number of new licenses to practice the profession shall be issued by the state each 
year. Cf. Hoover v. Ronwin, 466 U.S. 558 (1984). 

 A regulatory board controlled by attorneys adopts a regulation (or a code of 
ethics) that prohibits attorney advertising, or that deters attorneys from engaging in 
price competition. Cf. Bates v. State Bar of Ariz., 433 U.S. 350 (1977); Goldfarb v. Va. 
State Bar, 421 U.S. 773 (1975). 
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III. Scope of FTC Staff Guidance 
 

A. This Staff guidance addresses the applicability of the state action defense under the 
federal antitrust laws. Concluding that the state action defense is inapplicable does not 
mean that the conduct of the regulatory board necessarily violates the federal antitrust 
laws. A regulatory board may assert defenses ordinarily available to an antitrust 
defendant.   

1. Reasonable restraints on competition do not violate the antitrust laws, even 
where the economic interests of a competitor have been injured. 

Example 1: A regulatory board may prohibit members of the occupation from engaging 
in fraudulent business practices without raising antitrust concerns. A regulatory board 
also may prohibit members of the occupation from engaging in untruthful or deceptive 
advertising. Cf. Cal. Dental Ass’n v. FTC, 526 U.S. 756 (1999). 

Example 2: Suppose a market with several hundred licensed electricians. If a regulatory 
board suspends the license of one electrician for substandard work, such action likely 
does not unreasonably harm competition. Cf. Oksanen v. Page Mem’l Hosp., 945 F.2d 
696 (4th Cir. 1991) (en banc).  

2. The ministerial (non-discretionary) acts of a regulatory board engaged in good 
faith implementation of an anticompetitive statutory regime do not give rise to 
antitrust liability. See 324 Liquor Corp. v. Duffy, 479 U.S. 335, 344 n. 6 (1987). 

Example 3: A state statute requires that an applicant for a chauffeur’s license submit to 
the regulatory board, among other things, a copy of the applicant’s diploma and a 
certified check for $500. An applicant fails to submit the required materials. If for this 
reason the regulatory board declines to issue a chauffeur’s license to the applicant, such 
action would not be considered an unreasonable restraint. In the circumstances 
described, the denial of a license is a ministerial or non-discretionary act of the 
regulatory board. 

3. In general, the initiation and prosecution of a lawsuit by a regulatory board does 
not give rise to antitrust liability unless it falls within the “sham exception.” 
Professional Real Estate Investors v. Columbia Pictures Industries, 508 U.S. 49 
(1993); California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972). 

Example 4: A state statute authorizes the state’s dental board to maintain an action in 
state court to enjoin an unlicensed person from practicing dentistry. The members of 
the dental board have a basis to believe that a particular individual is practicing 
dentistry but does not hold a valid license. If the dental board files a lawsuit against that 
individual, such action would not constitute a violation of the federal antitrust laws.     
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B. Below, FTC Staff describes when active supervision of a state regulatory board is 
required in order successfully to invoke the state action defense, and what factors are 
relevant to determining whether the active supervision requirement has been satisfied. 
 
1. When is active state supervision of a state regulatory board required in order to 

invoke the state action defense?   

General Standard: “[A] state board on which a controlling number of decisionmakers 
are active market participants in the occupation the board regulates must satisfy 
Midcal’s active supervision requirement in order to invoke state-action antitrust 
immunity.” N.C. Dental, 135 S. Ct. at 1114. 

Active Market Participants: A member of a state regulatory board will be considered to 
be an active market participant in the occupation the board regulates if such person (i) 
is licensed by the board or (ii) provides any service that is subject to the regulatory 
authority of the board. 

 If a board member participates in any professional or occupational sub-
specialty that is regulated by the board, then that board member is an active 
market participant for purposes of evaluating the active supervision 
requirement. 

 It is no defense to antitrust scrutiny, therefore, that the board members 
themselves are not directly or personally affected by the challenged restraint. 
For example, even if the members of the NC Dental Board were orthodontists 
who do not perform teeth whitening services (as a matter of law or fact or 
tradition), their control of the dental board would nevertheless trigger the 
requirement for active state supervision. This is because these orthodontists are 
licensed by, and their services regulated by, the NC Dental Board. 

 A person who temporarily suspends her active participation in an 
occupation for the purpose of serving on a state board that regulates her former 
(and intended future) occupation will be considered to be an active market 
participant. 

Method of Selection: The method by which a person is selected to serve on a state 
regulatory board is not determinative of whether that person is an active market 
participant in the occupation that the board regulates. For example, a licensed dentist is 
deemed to be an active market participant regardless of whether the dentist (i) is 
appointed to the state dental board by the governor or (ii) is elected to the state dental 
board by the state’s licensed dentists. 
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A Controlling Number, Not Necessarily a Majority, of Actual Decisionmakers: 

 Active market participants need not constitute a numerical majority of 
the members of a state regulatory board in order to trigger the requirement of 
active supervision. A decision that is controlled, either as a matter of law, 
procedure, or fact, by active participants in the regulated market (e.g., through 
veto power, tradition, or practice) must be actively supervised to be eligible for 
the state action defense. 

 Whether a particular restraint has been imposed by a “controlling 
number of decisionmakers [who] are active market participants” is a fact-bound 
inquiry that must be made on a case-by-case basis. FTC Staff will evaluate a 
number of factors, including: 

 The structure of the regulatory board (including the number of 
board members who are/are not active market participants) and the 
rules governing the exercise of the board’s authority. 

 Whether the board members who are active market participants 
have veto power over the board’s regulatory decisions. 

Example 5: The state board of electricians consists of four non-electrician members and 
three practicing electricians. Under state law, new regulations require the approval of 
five board members. Thus, no regulation may become effective without the assent of at 
least one electrician member of the board. In this scenario, the active market 
participants effectively have veto power over the board’s regulatory authority. The 
active supervision requirement is therefore applicable. 

 The level of participation, engagement, and authority of the non-
market participant members in the business of the board – generally and 
with regard to the particular restraint at issue. 

 Whether the participation, engagement, and authority of the non-
market participant board members in the business of the board differs 
from that of board members who are active market participants – 
generally and with regard to the particular restraint at issue. 

 Whether the active market participants have in fact exercised, 
controlled, or usurped the decisionmaking power of the board.   

Example 6: The state board of electricians consists of four non-electrician members and 
three practicing electricians. Under state law, new regulations require the approval of a 
majority of board members. When voting on proposed regulations, the non-electrician 
members routinely defer to the preferences of the electrician members. Minutes of 
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board meetings show that the non-electrician members generally are not informed or 
knowledgeable concerning board business – and that they were not well informed 
concerning the particular restraint at issue. In this scenario, FTC Staff may determine 
that the active market participants have exercised the decisionmaking power of the 
board, and that the active supervision requirement is applicable. 

Example 7: The state board of electricians consists of four non-electrician members and 
three practicing electricians. Documents show that the electrician members frequently 
meet and discuss board business separately from the non-electrician members. On one 
such occasion, the electrician members arranged for the issuance by the board of 
written orders to six construction contractors, directing such individuals to cease and 
desist from providing certain services. The non-electrician members of the board were 
not aware of the issuance of these orders and did not approve the issuance of these 
orders. In this scenario, FTC Staff may determine that the active market participants 
have exercised the decisionmaking power of the board, and that the active supervision 
requirement is applicable. 

 

2. What constitutes active supervision?   

FTC Staff will be guided by the following principles: 

 “[T]he purpose of the active supervision inquiry . . . is to determine whether the 
State has exercised sufficient independent judgment and control” such that the details 
of the regulatory scheme “have been established as a product of deliberate state 
intervention” and not simply by agreement among the members of the state board. 
“Much as in causation inquiries, the analysis asks whether the State has played a 
substantial role in determining the specifics of the economic policy.” The State is not 
obliged to “[meet] some normative standard, such as efficiency, in its regulatory 
practices.” Ticor, 504 U.S. at 634-35. “The question is not how well state regulation 
works but whether the anticompetitive scheme is the State’s own.” Id. at 635. 

 It is necessary “to ensure the States accept political accountability for 
anticompetitive conduct they permit and control.” N.C. Dental, 135 S. Ct. at 1111.  See 
also Ticor, 504 U.S. at 636. 

 “The Court has identified only a few constant requirements of active supervision: 
The supervisor must review the substance of the anticompetitive decision, not merely 
the procedures followed to produce it; the supervisor must have the power to veto or 
modify particular decisions to ensure they accord with state policy; and the ‘mere 
potential for state supervision is not an adequate substitute for a decision by the State.’ 
Further, the state supervisor may not itself be an active market participant.” N.C. 
Dental, 135 S. Ct. at 1116–17 (citations omitted). 
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 The active supervision must precede implementation of the allegedly 
anticompetitive restraint.   

 “[T]he inquiry regarding active supervision is flexible and context-dependent.”  
“[T]he adequacy of supervision . . . will depend on all the circumstances of a case.” N.C. 
Dental, 135 S. Ct. at 1116–17. Accordingly, FTC Staff will evaluate each case in light of its 
own facts, and will apply the applicable case law and the principles embodied in this 
guidance reasonably and flexibly. 

 

3. What factors are relevant to determining whether the active supervision 
requirement has been satisfied?   

FTC Staff will consider the presence or absence of the following factors in determining whether 
the active supervision prong of the state action defense is satisfied.   

 The supervisor has obtained the information necessary for a proper evaluation 
of the action recommended by the regulatory board. As applicable, the supervisor has 
ascertained relevant facts, collected data, conducted public hearings, invited and 
received public comments, investigated market conditions, conducted studies, and 
reviewed documentary evidence. 

 The information-gathering obligations of the supervisor depend in part 
upon the scope of inquiry previously conducted by the regulatory board. For 
example, if the regulatory board has conducted a suitable public hearing and 
collected the relevant information and data, then it may be unnecessary for the 
supervisor to repeat these tasks. Instead, the supervisor may utilize the materials 
assembled by the regulatory board.   

 The supervisor has evaluated the substantive merits of the recommended action 
and assessed whether the recommended action comports with the standards 
established by the state legislature. 

 The supervisor has issued a written decision approving, modifying, or 
disapproving the recommended action, and explaining the reasons and rationale for 
such decision. 

 A written decision serves an evidentiary function, demonstrating that the 
supervisor has undertaken the required meaningful review of the merits of the 
state board’s action. 

 A written decision is also a means by which the State accepts political 
accountability for the restraint being authorized. 
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Scenario 1: Example of satisfactory active supervision of a state board regulation designating 
teeth whitening as a service that may be provided only by a licensed dentist, where state 
policy is to protect the health and welfare of citizens and to promote competition. 

 The state legislature designated an executive agency to review regulations 
recommended by the state regulatory board. Recommended regulations become 
effective only following the approval of the agency.     

 The agency provided notice of (i) the recommended regulation and (ii) an 
opportunity to be heard, to dentists, to non-dentist providers of teeth whitening, to the 
public (in a newspaper of general circulation in the affected areas), and to other 
interested and affected persons, including persons that have previously identified 
themselves to the agency as interested in, or affected by, dentist scope of practice 
issues. 

 The agency took the steps necessary for a proper evaluation of the 
recommended regulation. The agency: 

 Obtained the recommendation of the state regulatory board and 
supporting materials, including the identity of any interested parties and the full 
evidentiary record compiled by the regulatory board. 

 Solicited and accepted written submissions from sources other than the 
regulatory board. 

 Obtained published studies addressing (i) the health and safety risks 
relating to teeth whitening and (ii) the training, skill, knowledge, and equipment 
reasonably required in order to safely and responsibly provide teeth whitening 
services (if not contained in submission from the regulatory board). 

 Obtained information concerning the historic and current cost, price, and 
availability of teeth whitening services from dentists and non-dentists (if not 
contained in submission from the regulatory board). Such information was 
verified (or audited) by the Agency as appropriate. 

 Held public hearing(s) that included testimony from interested persons 
(including dentists and non-dentists). The public hearing provided the agency 
with an opportunity (i) to hear from and to question providers, affected 
customers, and experts and (ii) to supplement the evidentiary record compiled 
by the state board. (As noted above, if the state regulatory board has previously 
conducted a suitable public hearing, then it may be unnecessary for the 
supervising agency to repeat this procedure.) 

 The agency assessed all of the information to determine whether the 
recommended regulation comports with the State’s goal to protect the health and 
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welfare of citizens and to promote competition. 

 The agency issued a written decision accepting, rejecting, or modifying the scope 
of practice regulation recommended by the state regulatory board, and explaining the 
rationale for the agency’s action. 

 

Scenario 2: Example of satisfactory active supervision of a state regulatory board 
administering a disciplinary process. 

A common function of state regulatory boards is to administer a disciplinary process for 
members of a regulated occupation. For example, the state regulatory board may adjudicate 
whether a licensee has violated standards of ethics, competency, conduct, or performance 
established by the state legislature. 

Suppose that, acting in its adjudicatory capacity, a regulatory board controlled by active 
market participants determines that a licensee has violated a lawful and valid standard of 
ethics, competency, conduct, or performance, and for this reason, the regulatory board 
proposes that the licensee’s license to practice in the state be revoked or suspended. In order 
to invoke the state action defense, the regulatory board would need to show both clear 
articulation and active supervision. 

 In this context, active supervision may be provided by the administrator who 
oversees the regulatory board (e.g., the secretary of health), the state attorney general, 
or another state official who is not an active market participant. The active supervision 
requirement of the state action defense will be satisfied if the supervisor: (i) reviews the 
evidentiary record created by the regulatory board; (ii) supplements this evidentiary 
record if and as appropriate; (iii) undertakes a de novo review of the substantive merits 
of the proposed disciplinary action, assessing whether the proposed disciplinary action 
comports with the policies and standards established by the state legislature; and (iv) 
issues a written decision that approves, modifies, or disapproves the disciplinary action 
proposed by the regulatory board. 

Note that a disciplinary action taken by a regulatory board affecting a single licensee will 
typically have only a de minimis effect on competition. A pattern or program of disciplinary 
actions by a regulatory board affecting multiple licensees may have a substantial effect on 
competition.    

  



October 2015 

 

13 

The following do not constitute active supervision of a state regulatory board that is 
controlled by active market participants: 

 The entity responsible for supervising the regulatory board is itself controlled by 
active market participants in the occupation that the board regulates. See N.C. Dental, 
135 S. Ct. at 1113-14.   

 A state official monitors the actions of the regulatory board and participates in 
deliberations, but lacks the authority to disapprove anticompetitive acts that fail to 
accord with state policy. See Patrick v. Burget, 486 U.S. 94, 101 (1988). 

 A state official (e.g., the secretary of health) serves ex officio as a member of the 
regulatory board with full voting rights. However, this state official is one of several 
members of the regulatory board and lacks the authority to disapprove anticompetitive 
acts that fail to accord with state policy.   

 The state attorney general or another state official provides advice to the 
regulatory board on an ongoing basis.   

 An independent state agency is staffed, funded, and empowered by law to 
evaluate, and then to veto or modify, particular recommendations of the regulatory 
board. However, in practice such recommendations are subject to only cursory review 
by the independent state agency. The independent state agency perfunctorily approves 
the recommendations of the regulatory board. See Ticor, 504 U.S. at 638.   

 An independent state agency reviews the actions of the regulatory board and 
approves all actions that comply with the procedural requirements of the state 
administrative procedure act, without undertaking a substantive review of the actions of 
the regulatory board. See Patrick, 486 U.S. at 104-05. 
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