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STATEMENT OF THE CASE AND FACTS 

 The State charged Dalia Dippolito with hiring a hitman to kill her then-

husband.  The hitman was actually an undercover officer from the Boynton Beach 

Police Department (“BBPD”). App. 2.  Prior to trial, the State stipulated that an 

allegation that Ms. Dippolito unsuccessfully attempted to poison her husband would 

be inadmissible.  App. 3.  The trial court accepted the stipulation and independently 

ruled the allegation was inadmissible under section 90.403, Florida Statutes. App. 3.    

 On the final day of the defense’s case, the State announced its intent to renege 

on its stipulation and introduce the poisoning allegation.  Prior to doing so, it did not 

make a “seasonable and affirmative application by formal motion to the court, on 

notice, and supported by affidavit for its withdrawal or revocation,” as required 

under Esch v. Forster, 168 So. 229, 231-32 (Fla. 1936) and Dortch v. State, 137 So. 

3d 1173, 1776 (Fla. 1st DCA 2014).  The trial court nevertheless allowed the State 

to introduce the allegation to impeach its own confidential informant.  App. 3.   

 After the close of evidence, Ms. Dippolito renewed a motion to dismiss the 

charges based on objective entrapment and moved for a judgment of acquittal on 

those grounds.  She relied on the testimony of the State’s confidential informant, 

Mohamed Shihadeh, who testified at trial that the reason he approached BBPD to 

was to report that Ms. Dippolito was the victim of domestic abuse.  Shihadeh, who 

had an intimate relationship with Ms. Dippolito, also testified that (1) BBPD 
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imposed an artificial deadline of seventy-two hours to set up Ms. Dippolito, a 

deadline coincided with the timeframe that the COPS television program was 

filming at the department; (2) BBPD repeatedly threatened him with prosecution if 

he did not set up Ms. Dippolito, which caused him to pressure her to bring the money 

to commit solicitation; (3) BBPD placed surveillance cameras in his car without his 

permission before he ever gave a formal statement, which suggested BBPD was 

manufacturing the solicitation crime; (4) BBPD allowed him to make numerous 

uncontrolled calls with Ms. Dippolito; and (5) BBPD recorded an encounter between 

Shihadeh and Ms. Dippolito eating at Chili’s just before the alleged solicitation, but 

either failed to preserve, destroyed, or never turned over to the defense.   

 When the trial court denied her motion to dismiss, Ms. Dippolito asked to 

present her objective entrapment defense to the jury, “which required the jury to 

determine whether the police conduct was so egregious that it offended notions of 

justice and fairness.”  App. 3.  Citing Clayton v. State, 191 So. 3d 990, 991 (Fla. lst 

DCA 2016), Ms. Dippolito argued that, where an objective entrapment defense rests 

on disputed facts, it presents a mixed question of law and fact that is appropriate for 

resolution by the jury.  She also argued that preventing her from presenting her 

theory of defense to the jury would violate her state and federal constitutional right 

to due process and a trial by impartial jury.  The trial court rejected her request to 

present her theory of defense to the jury.  App. 6. 
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 Ms. Dippolito alternatively asked that the trial court employ a proposed 

special verdict form that contained interrogatories directing the jury to make findings 

on the disputed issues of fact related to her objective entrapment defense.  The trial 

court rejected that request as well.  See App. 7.  The jury convicted her.  

 On appeal, Ms. Dippolito renewed her argument that the trial court violated 

her constitutional rights by not allowing her to present her theory of defense to the 

jury or letting the jury resolve the factual disputes at the heart of her theory of 

defense.  App. 6.  She also argued that the lower court erred in allowing the State to 

renege on its stipulation to exclude the poisoning allegation. 

 The Fourth DCA, on rehearing, assumed that objective entrapment was an 

affirmative defense, but nevertheless concluded that Ms. Dippolito had “no right to 

a jury determination of the issue.”  It reasoned as follows: 

The United States Supreme Court has held that the Fifth and Sixth 

Amendments to the Constitution require that all elements of a crime 

must be submitted to the jury for determination, but for other 

procedures, including affirmative defenses, the Constitution does not 

require a jury determination.  See United States v. Gaudin, 515 U.S. 

506, 511 (1995); see State v. Ellis, 723 So. 2d 187, 189-90 (Fla. 1998).  

Assuming that objective entrapment is an affirmative defense, it clearly 

does not involve the determination of an essential element of the crimes 

with which appellant was charged. 

 

App. 7.  Thus, it concluded that the “matter of objective entrapment is a matter of 

law for the court, and the court determined the issue without assistance from the 

jury.”  App. 7. 
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 With regard to the factual disputes underlying the defense, the Fourth DCA 

opined that it “would not preclude a trial court, in its discretion, from submitting 

discrete factual disputes to a jury in the court’s determination of the due process 

issue of objective entrapment,” yet it ruled that “there is no constitutional obligation 

to submit the claim to the jury.”  App. 7. 

 With regard to the poisoning allegation, the Fourth DCA recognized the State 

“stipulated that it would not admit evidence relating to the poisoning allegation,” but 

it still affirmed the trial court’s admission of the poisoning allegation.  App. 3.  The 

appellate court reasoned that defense counsel “opened the door” for impeachment of 

the State’s confidential informant, App. 4, even though the State never made a 

formal motion to the court, on notice, and supported by affidavit, as required to 

withdraw from its stipulation.  

Petitioner moved to certify conflict with the First DCA based on the holdings 

of Clayton and Dortch and to certify as a question of great public importance 

whether she had the right to present her objective entrapment defense to the jury. 

After the denial of those motions, she invoked this Court’s discretionary jurisdiction. 

SUMMARY OF THE ARGUMENT 

This Court held in Esch that, prior to withdrawing from a pretrial stipulation, 

a litigant must make a “seasonable and affirmative application by formal motion to 

the court, on notice, and supported by affidavit for its withdrawal or revocation.”  
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Esch, 168 So. at 231-32.  The First DCA has applied that same rule in the context of 

criminal trials.  Dortch, 137 So. 3d at 1776.  Though the State did not comply with 

this rule, the Fourth DCA affirmed the conviction.  

The Fourth DCA’s decision directly and expressly conflicts with both Esch 

and Dortch.  If this case originated in the First DCA, it would have been reversed 

under Dortch.  Yet, because it arose out of the Fourth DCA, Ms. Dippolito’s 

conviction stands.  Given the frequency with which parties enter into stipulations 

and their salutary effect on the administration of justice, this Court should exercise 

jurisdiction to resolve the conflict between this case and Esch and Dortch.      

The Court should also resolve the conflict between this case and Clayton.  The 

First DCA held in Clayton that, where an objective entrapment defense rests on 

disputed facts, those disputes must be resolved by the jury and not the presiding 

judge.  Clayton, 191 So. 3d at 991.  The Fourth DCA, however, reached the opposite 

conclusion.  In doing so, it announced an unprecedented rule: a trial court—not the 

jury—may decide the viability of a well-founded affirmative defense, even where 

that defense rests on disputed evidence, so long as the affirmative defense does not 

implicate an essential element of the crime.   

That ruling is repugnant to the United States Constitution.  “Only a jury, acting 

on proof beyond a reasonable doubt, may take a person’s liberty.  That promise 

stands as one of the Constitution’s most vital protections against arbitrary 
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government.”  United States v. Haymond, 139 S. Ct. 2369, 2373 (2019) (Gorsuch, 

J.).  The Fourth DCA’s rule conflicts with Clayton, but, more importantly, it runs 

afoul of the Fifth Amendment’s guarantee that no one will be deprived of liberty 

without “due process of law” and the Sixth Amendment’s command that, “in all 

criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, 

by an impartial jury.”  Given the critical importance of these issues, this Court should 

exercise its discretionary jurisdiction and review the decision below. 

ARGUMENT 

I. THIS COURT HAS JURISDICTION BECAUSE THE DECISION 

BELOW EXPRESSLY AND DIRECTLY CONFLICTS WITH 

DECISIONS OF THIS COURT AND OTHER DISTRICT COURTS OF 

APPEAL. 

 

A. Basis for Invoking Jurisdiction 

 

This Court has discretionary jurisdiction under Article V, section 3(b)(3) of 

the Florida Constitution, and Florida Rule of Appellate Procedure 9.030(a)(2)(A)(iv) 

to review to review “any decision of a district court of appeal” that “expressly and 

directly conflicts with a decision of another district court of appeal or of the supreme 

court on the same question of law.”  Here, the Fourth DCA’s decision on the first 

point is in direct conflict with a decision from this Court—Esch—and a decision 

from the First DCA—Dortch.  The Fourth DCA’s decision on the second point 

directly conflicts with Clayton.  Accordingly, jurisdiction lies in this Court. 
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B.  The Decision Below Directly Conflicts with Esch and Dortch. 

Courts “have long been cognizant of the responsibility of . . . prosecutors 

meticulously to fulfill their promises.”  United States v. Hudson, 609 F.2d 1326, 

1328 (9th Cir. 1979).  Hence, oral stipulations made in court and entered on court 

records are binding.  McGoey v. State, 736 So. 2d at 31, 33-34 (Fla. 3d DCA 1999) 

(oral agreement not to elicit pre-Miranda statements to law enforcement).   

In order to obtain relief from a stipulation, a litigant must make a “seasonable 

and affirmative application by formal motion to the court, on notice, and supported 

by affidavit for its withdrawal or revocation.”  Esch, 168 So. at 231-32; see also 

Dortch, 137 So. 3d at 1776 (same). 

Here, the State announced on the very last day of trial, just before Ms. 

Dippolito was poised to call her last witness, that it intended to breach its pretrial 

stipulation and introduce the allegation that Ms. Dippolito sought to poison her 

husband with anti-freeze.  The State never formally moved for relief from its 

stipulation.  It never provided Ms. Dippolito with any advance notice.  And it never 

filed an affidavit that would support a showing of good cause for the decision to 

renege on its promise that it would not introduce the poisoning allegation. 

Although the Fourth DCA suggests that Ms. Dippolito “opened the door” to 

the introduction of this testimony, even if she had done so, the State still needed to 

comply with the requirements set forth under Esch and its progeny before 
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withdrawing from the stipulation.  In affirming Ms. Dippolito’s conviction, the 

Fourth DCA declined to enforce the procedure mandated in Esch and Dortch, and 

its decision therefore directly and expressly conflicts with those cases.  This Court 

should exercise its discretionary jurisdiction and resolve that conflict. 

C. The Decision Below Directly Conflicts with Clayton. 

A criminal defendant’s right to have disputed issues of fact resolved by the 

jury implicates “constitutional protections of surpassing importance: the 

proscription of any deprivation of liberty without ‘due process of law,’ Amdt. 14, 

and the guarantee that ‘[i]n all criminal prosecutions, the accused shall enjoy the 

right to a speedy and public trial, by an impartial jury.’” Apprendi v. New Jersey, 

530 U.S. 466, 476-77 (2000).  “Together with the right to vote, those who wrote our 

Constitution considered the right to trial by jury ‘the heart and lungs, the mainspring 

and the center wheel’ of our liberties, without which ‘the body must die; the watch 

must run down; the government must become arbitrary.’” Haymond, 139 S. Ct. at 

2375 (quoting Letter from Clarendon to W. Pym (Jan. 27, 1766), in 1 Papers of John 

Adams 169 (R. Taylor ed. 1977)).   

In this case, Ms. Dippolito asked to present her theory of defense—objective 

entrapment—to the jury.  The trial court denied that request.  She also asked, in the 

alternative, that the jury resolve discrete factual disputes central to her defense, such 

as whether BBPD initially tricked and/or coerced Shihadeh into becoming a 
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confidential informant, whether, as he testified at trial, BBPD compelled him to 

pressure Ms. Dippolito into committing the crime through threats of prosecution, 

whether BBPD imposed a 72-hour deadline on Shihadeh to secure her participation 

so that the sting could be shown on the COPS television program, and whether 

BBPD intentionally destroyed the final conversation between Shihadeh and Ms. 

Dippolito prior to it videotaping her allegedly committing the crime.  If the jury 

resolved those disputes in her favor, it would have all but compelled the dismissal 

of the charges against her.   

Under Clayton, the resolution of such factual disputes presents a jury question.   

This rule is in accordance with the prevailing rule in many other jurisdictions that 

likewise have concluded that objective entrapment is an affirmative defense that may 

be presented to the jury where it rests on disputed issues of fact.  See, e.g., State v. 

Barraza, 591 P.2d 947 (Cal. 1979); State v. Bacon, 319 A.2d 636 (N.H. 1974); State 

v. Mullen, 216 N.W. 2d 375, 382 (Iowa 1974); State v. Pfister, 264 N.W. 2d 694 

(N.D. 1978).    

According to the Fourth DCA, however, Ms. Dippolito had no right to present 

her affirmative defense or submit dispositive factual disputes to the jury for 

resolution.  Although the Fourth DCA cited United States v. Gaudin, 515 U.S. 506 

(1995), and State v. Ellis, 723 So. 2d 187 (Fla. 1998), neither supports the notion 

that a trial judge can supplant the jury in resolving factual disputes underlying a 
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criminal defendant’s affirmative defense.  In fact, the Supreme Court held the 

opposite in Gaudin and concluded that a defense that presents a mixed question of 

law and fact must be presented to the jury.  Gaudin, 515 U.S. at 512-15.  Moreover, 

in contrast to Ellis, where this Court affirmed a statute that removed the question of 

materiality from the purview of the jury, objective entrapment is a full defense to 

criminal liability that arises not from a statute, but from the due process clause of the 

Florida Constitution. 

As in Gaudin, this case presented a mixed question of law and fact.  Whether 

law enforcement engaged in the impermissible techniques that the confidential 

informant described is a question of fact.  Whether those techniques were so 

egregious that they offended notions of justice and fairness is a question of law.  

Under Gaudin, that mixed question of law and fact should have gone to the jury.  

Hence, the Fourth DCA’s decision not only conflicts with Clayton, it clashes with 

the most important right guaranteed to a criminal defendant—the right to a trial by 

an impartial jury.   

CONCLUSION 

Based on the foregoing, this Court should exercise its discretionary 

jurisdiction over this case. 
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