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INTRODUCTION . . -

The practical aspects of “justice” to most citizens mean speedier, less caédj;
and more conclusive adjudications of property and liberty rights. To achieve
these objectives, the chief justice of the Supreme Court of Florida in 1978 ap-
pointed a commission to study judicial reform in the state’s appellate system,
including jurisdictional changes for the Florida Supreme Court.

The efforts of the commission and many others culminated on March 11,
1980, when the voters of Florida were given the opportunity to approve an
amendment to Florida’s Constitution which would redefine the Junsdlctlon
of the Supreme Court of Florida.* Believing the amendment would eliminate
delay and costs in appellate proceedings, and expedite the careful resoluuon of
important decisions emanating from the ‘supreme court, the voters over-
whelmingly adopted this constitutional amendment.

Principally this article explores the extent to which the voters’ expect:auons
have been or will be met by their adoption of the 1980 amendment to article V
of the Florida Constitution. A subsidiary purpose is to chronicle the history of
this amendment, identify reference sources for later use in construing. the
amendment, and suggest procedures and rules which should be estabhshed to
effect the framers’ and the voters’ wills. :

Properly understood and implemented, the 1980 amendment potenually
offers an effective, expeditious appellate system geared to the umqueness of
Florida’s judiciary. Dedicated appellate jurists, a cooperative appellate bar, and
a vigilant public are necessary to assure the efficacy of the amendment. Principal
responsibility for the success or failure of the intended changes, however, rests
squarely on the seven members of the Florida Supreme Court. Their construc-
tion and application of the amendment, particularly in its formative years, will
either realize or frustrate the voters’ hopes for a new day in Florida appellate
justice,

1. ESTABLISHING THE ROLE OF THE SUPREME COURT OF *
FLORIDA: 1851-1957 ‘

From 1851, when a permanent supreme court with three ]ust:lces was estab-
lished, until 1957, the state experienced a growing number of civil and criminal
courts of record.? Various means were devised to enable the high tribunal to

1. See appendix A for the full text of this amendment. Unless otherwise noted, all ma-
terials cited in this article are available in the Florida Supreme Court Library, Supreme Court
Building, Tallahassee, Florida 32304.

Other major appellate court reforms had been suggested by the Appellate Structure Com-
mission and were adopted in 1979. These reforms included: the creation of a new appellate
district and district court of appeal for Florida, see In re The Creation of The District Court
of Appeal, Fifth District, 374 So. 2d 972 (Fla. 1979); the establishment of eleven new district
court judgeships, see 1979 Fla. Laws, ch. 79-413 § 3; the adoption of an en banc hearing and
rehearing rule for the district courts of appeal, see In re Rule 9.331, Determination of Causes
by a District Court of Appeal En Banc, Florida Rules of Appellate Procedure, 374 So. 2d 992
(Fla.), modified, 877 So. 2d 700 (Fla. 1979); and the elimination of direct supreme court review
of workmen’s compensation cases, see 1979 Fla. Laws, ch. 79-312, § 1.

2. See Fra. CoNsT. art. V, § 1 (1838), for the court’s former appellate jurisdiction. . .
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review cases appealed from these courts. At various times the court relied on
commissioners, was expanded in size, or sat in separate panels or divisions to
manage the increasing number of appeals.?

In 1954, the Judicial Council* established a task force to study the appellate
system and to consider “the question of intermediate courts to hear and de-
termine appeals in the usual cases, at or near the source, not only to diminish
the cost but also to curtail the docket of the supreme court where appeals are
being filed at the rate of more than one thousand each year.”® The task force
intended to enable the supreme court to sit en banc for oral arguments and
decisions in all cases within its jurisdiction. Additionally, the task force sought
to restrict supreme court appellate jurisdiction so “that there might not be any
possibility of merely offering two appeals, one to the district court of appeal and
one to the Supreme Court, and thereby making litigation even more costly and
prolonged.”®

With these objectives in mind, the Council recommended that more than
two-thirds of the appeals jurisdiction of the supreme court (then over approxi-
mately 1,300 cases) be shifted to three district courts of appeal, each composed
of three judges. Applying the 1954 statistics, the supreme court would retain
jurisdiction over 7 capital cases, 40 constitutional appeals, 6 certified questions,
18 railroad commission cases, 49 workmen’s compensation cases, 117 original
matters, and varying numbers of bar admission or discipline petitions, advisory
opinion requests, and constitutional writs, not to exceed approximately 450
cases in the aggregate.” In 1956, the Council’s suggestions to divide appeals be-
tween the supreme court and the newly created district courts were endorsed by
The Florida Bar, approved by the legislature, and ratified by the voters.

I1I. THE DEVELOPING DiLEMMA: 1957-1977
A. Classes of Jurisdiction

The 1956 Constitution assigned the court essentially three classes of jurisdic-
tion — mandatory, discretionary, and constitutional writs. The courts “manda-
tory” jurisdiction, which encompassed a narrower class of cases after the 1956
constitutional amendment, was further limited by the 1980 amendment. It
consists, generally, of those cases for which the court provides plenary review —
that is, the court must accept and render a decision on the merits in these pre-

3. See A. Morris, FLorbA HANDBOOK 224 (17th ed. 1979-80).

4. The Judicial Council of Florida was created by 1953 Fla. Laws, ch. 28062, which now
appears as Fra. STAT. § 43.15 (1979). Although an active leader in judicial reform when it was
created, the Council had little to do with judicial reform in Florida after 1972. The fact that
no appellate justices or judges have been appointed to the Judicial Council by recent gov-
ernors, and the gradual shift of judicial data collection functions to the Office of the State
Courts Administrator explain the court’s frequent use of ad hoc study commissions such as
the Appellate Structure Commission. See notes 28-30 and accompanying text, infra. The
Judicial Council was abolished by the 1980 Legislature. H.B. 1777 (Reg. Sess. 1980).

5. FmsT ANNUAL REPORT OF THE JUDICIAL COUNCIL OF FLORDA at 5-6 (June 30, 1954).

6. Id.atl4.

7. See SECOND ANNUAL REPORT OF THE JUDICIAL COUNCIL OF FLORIDA at 2-3 (June 30, 1955).

8. FOURTH ANNUAL REPORT OF THE JUDICIAL COUNCIL OF FLORIMA at 3 (June 30, 1957).
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scribed cases. The court’s “discretionary” jurisdiction was created in 1956 for
designated classes of cases —a form of structured, supervisory review — which
the 1980 amendment continues. Generally, discretionary jurisdiction cases offer
the court an opportunity to accept or reject for substantive consideration those
cases presumed sufficiently important for supreme court resolution.

A third category, properly characterized as discretionary but more fre-
quently described as the court’s “writ” jurisdiction, authorizes the court to
consider extraordinary requests to accelerate or halt some action of a statewide
commission or an inferior court. The court’s writ jurisdiction is extraordinary
in that it is not a substitute for a direct appeal,® and other forms of relief
typically must be unavailable in another forum.?° Because the 1980 amendment
has left the court’s writ jurisdiction virtually unchanged, the amendment’s
background and effects are conveniently discussed in terms of the first two of
these general jurisdictional categories.

B. Expansion of the Classes

Although the 1956 amendment contemplated that the court’s jurisdiction
would be relatively narrow, the supreme court itself created two exceptions to
its restricted role. The exceptions severely flawed the court’s ability to perform
the constitutional role which had been selected for the court by the people.
Both exceptions, in fact, contributed to a dilemma which was accurately pre-
dicted by dissenting members of the court at the time they were adopted. Both,
it developed, impeded the court’s later efforts to identify and explain the causes
of delay and a rapidly increasing backlog of cases.

The constitution mandated the review of orders or decisions which ‘“di-
rectly” passed on the validity of a statute, whether from trial courts or from
district courts of appeal. The court, however, in 1959, adopted a policy of re-
viewing cases in which a challenge to the validity of a statute was not neces-
sarily identified in the lower court’s decision, but rather was only “inherent”
in the court’s ultimate action. In Harrell’s Gandy Kitchen, Inc. v. Sarasota-
Manatee Airport Authority,*? the court assumed jurisdiction over a zoning case
based on an assertion in the trial court that the statute creating the zoning
board was invalid. Although the central issue at trial was the validity of a
height limitation on buildings near a runway, a majority of the court accepted
direct appellate jurisdiction because the statutory creation of the board was
approved “inherently.” The dissenting opinion of Justice Thomas described
the so-called “doctrine of inherency” as “a usurpation of the power of the
District Court of Appeals.”23 ‘

In effect, this early expansion of the constitution’s directive potentially
provided for direct review in the supreme court of all criminal cases, where a
statute necessarily underpins a criminal charge and can always be attacked as

9. Jenkinsv. Wainwright, 322 So. 2d 477 (Fla. 1975).

10. See, e.g., Shevin ex rel. State v. Public Serv. Comm’n, 333 So. 2d 9 (Fla. 1976) (man-
damus); State ex rel. Turner v. Earle, 295 So. 2d 609 (Fla. 1974) (prohibition).

11. These efforts are discussed in detail in section II1 infra.

12. 111 So. 2d 439 (Fla. 1959).

13. Id.at 445 (Thomas, J., dissenting).
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invalid, and of a majority of civil cases in which statutory rights are applied.
The court’s adoption of and continued adherence to the inherency doctrine
thus created a procedure by which attorneys could bypass the district courts of
appeal. In effect, it judicially authorized forum-shopping.

The second, more devastating exception to a restrictive view of the court’s
jurisdictional limitations was announced in the 1965 decision of Foley v. Weaver
Drugs, Inc.* Foley began with a trial court complaint for damages as a result
of injuries sustained in 1959. The court granted a motion for summary judg-
ment in favor of one of the defendants and the district court afhrmed without
opinion.’® Two years later, the supreme court responded to a petition seeking
certiorari review based on an alleged conflict with another district court’s
opinion by temporarily relinquishing jurisdiction and requesting the district
court to “prepare and adopt an opinion setting forth the theory and reasoning
upon which a decision in this cause is reached. . . .”*¢ The dissenters called the
procedure “a distortion of the provisions of the constitution and an arrogation
by this Court of power it does not possess.”’*?

The district court refused to comply with the request to prepare an opinion,
noting that supreme court jurisdiction is supplied by a conflict of decision, not
of opinions or reasons. The court also refused to reconsider the cause because
after two years, the panel members might be unable to recall the disclosures in
the record and arguments, the law might have changed, and the results of
reconsideration could only be permeated with uncertainty and instability. The
district court concluded that the plaintiffs had no cause of action against one of
the defendants under either theory of the complaint, and returned the cause to
the supreme court to discern the reasons for its decision from the early af-
firmance.’® The supreme court’s second review of Foley, approving the district
court’s decision on the merits, demonstrated the court’s willingness to accept
for review cases without written opinions by the district court. It also areated
the concept of “record proper” — defined as “the written record of the proceed-
ings in the court under review except the report of the testimony” — as a basis
to ascertain the source of alleged direct conflicts in the decisions of the district
courts.?

Foley had a tremendous impact on the number of cases filed in the court,
producing an attitude among attorneys that a district court decision was never
final. Thus, practitioners began to perceive the court’s conflict jurisdiction as a
mechanism by which to seek review of any district court decision. The increased
number of filings necessitated a two-step screening process within the court.
Files in conflict jurisdiction cases circulated to a minimum of five justices’
offices at least twice — once for a vote on jurisdiction, and a second time either
for an often sought rehearing on a denial or, if certiorari was granted, for a
decision on the merits.

14. 177 So. 2d 221 (Fla. 1965).

15. Foley v. Weaver Drugs, Inc., 146 So. 2d 631 (Fla.3d D.C.A. 1962).

16. Foley v. Weaver Drugs, Inc., 168 So. 2d 749, 750 (Fla. 1964).

17. Id.at 751.

18. Foley v. Weaver Drugs, Inc., 172 So. 2d 907, 909 (Fla. 3d D.C.A. 1965).
19. 177 So. 2d 221, 225 (Fla. 1965).
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Although the court’s caseload slowly grew from 482 filings in 1958 to 1,288
filings by 1972,2° court reform efforts in the early 1970s did not identify the
supreme court’s jurisdiction as a problem when the judicial structure of the
state underwent critical analysis in 1971-1972. Reformers, including the court
itself, concentrated on the need to consolidate and establish uniform jurisdic-
tion for trial courts. (An attitude also lingered among some justices** and
commentators®? that, unlike the court’s pre-1957 predicament, the court could
at any time relieve its growing caseload merely by overruling its decisions in
Harrell's Candy Kitchen and in Foley.)

Internal efforts were made to cope with the court’s rising caseload. The
court expedited procedures to screen appeals, limited oral arguments to cases
where the court deemed them essential rather than those in which argument
was requested by counsel, sat in five-man panels on many cases orally argued,
and created a pool of attorneys to summarize certiorari petitions. The court
attempted to distinguish substantial from insubstantial questions of constitu-
tional construction and statutory validity.?® The court wrestled with extensions
of the Foley doctrine to decisional conflicts created by dicta,?¢ dissenting
opinions,?® and concurring opinions.?® It also struggled with efforts to enlarge
the doctrine of “record proper” to include statements by the trial judge, deposi-
tions, and testimony.2?

II1. FASHIONING A SOoLUTION: 1977-1979

The mistaken impression that internal devices alone could alleviate the
court’s problem was finally corrected in the spring of 1979. Review of the data
revealed by a commission appointed to study Florida’s appellate structure in-
dicated that alternative devices were necessary.

In his 1978 Report to the Legislature, then Chief Justice Ben Overton??

20. Statistics obtained from the Clerk of the Supreme Court of Florida. Co

For an analysis of the detrimental effects of this increasing caseload on the quality of
appellate justice, se¢ England & McMahon, Quantity Discounts in Appellate Justice, 60 Jup.
442 (1977).

21. See generally Letter from Justices of the Supreme Court of Florida to Talbot
D’Alemberte, Chairman, Florida Constitution Revision Commission (Nov. 16, 1977).

22. See generally Commentary, Establishing New Criteria for Conflict Certiorari in Per
Curiam District Court Decisions: A First Step Toward a Definition of Power, 29 U. Fra. L.
Rev. 335 (1977); Comment, Conflict Certiorari: Is the Supreme Court of Florida Following its
Constitutional Mandate?, 32 U. Miam1 L. Rev. 435 (1977); Note, The Erosion of Final Juris-
diction in Florida’s District Courts of Appeal, 21 U. FrLA. L. REv. 375 (1969).

23. See Simmons v. State, 354 So. 2d 1211 (Fla. 1978), discussed in Borgognoni & Keane,
Practice Before the Supreme Court of Florida: A Practical Analysis, 8 STETSON IN'rRA L. Rev.
318, 330-36 (1979). See also Jordan v. State, 334 So. 2d 589 (Fla. 1976).

24, See note 248 infra.

25. See note 246 infra.

26. See note 247 infra.

27. See State ex rel. Ranalli v. Johnson, 277 So. 2d 24, 25 (Fla. 1973); AB CTC v.
Morejon, 324 So. 2d 625 (Fla. 1974); Commerce Nat'l Bank v. Safeco Ins. Co. of America, 284
So. 2d 205 (Fla. 1973).

28. Justice Overton served as chief justice from March 1, 1976 through June 30, 1978. The
members of the supreme court elect one justice to serve as chief justice. FLa. ConsT. art. V,
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recommended the creation of a commission with a broad based participation to
determine the need for an additional district court and to consider district
court rather than supreme court review of workmen’s compensation cases.?® In
the summer of 1978, newly-elected Chief Justice Arthur England implemented
Justice Overton’s recommendation by appointing an Appellate Structure Com-
mission chaired by Justice Overton and composed of district, circuit and county
court judges, legislators, laymen and members of the bar. Justice England ex-
panded the scope of the commission’s inquiry, however, to include a review of
the entire appellate system in light of the 1956 goal “to ensure that the district
courts of appeal are courts of final appellate review as contemplated by Article
V of the Constitution.”3°

In response to its expanded duty, the commission analyzed each category of
the supreme court’s jurisdiction to determine if the encompassed cases were
significant or important enough to justify the attention of a then overloaded
state high court. Tentative votes at the October 12, 1978, meeting indicated that
ideally, mandatory jurisdiction should be restricted to death penalty cases,
decisions invalidating statutes or construing the constitution, and bond valida-
tions.3! Nonetheless, after six months of work, the commission rejected constitu-
tional change to achieve this goal and recommended only that the supreme
court’s jurisdiction be modified by statute and by rule. In light of the over-
whelming defeat of all constitutional reforms, the commission feared that legis-
lative and voter approval of an amendment to the constitution would be
virtually impossible.s?

After weeks of intense internal discussion and numerous drafts of proposed
changes within the court, the chief justice, on behalf of a unanimous court,
presented virtually every aspect of the commission’s recommendations for ap-
pellate court reforms to the 1979 legislature. The most notable exception was
the court’s rejection of the commission’s proposal to alter the jurisdiction of the
supreme court solely by rule and by statute.* The court viewed the commis-
sion’s data as conclusive of the need for a constitutional adjustment and it
refused to deny the voters of Florida the right to refine the jurisdictional role
which the constitution had created in 1956.

For the first time, the commission’s statistics had demonstrated that the
court’s growing problems were not (as generally believed) attributable to the
court’s liberality in accepting cases for review, but rather to the ramifications

§ 2(b). Traditionally, a chief justice is elected for two years beginning in July of each even-
numbered year. Sup. CT. MANUAL OF INTER. OPER. PROC. art. I, § B.

29. 1978 Report to the Legislature, submitted by Chief Justice Ben F. Overton, to the
Florida Legislature.

30. In re Commission on The Florida Appellate Court Structure, (filed July 26, 1978, as
amended Aug. 15, 1978 and Nov. 28, 1978), app. F.

31. Minutes of the Supreme Court Commission on Florida Appellate Court Structure,
Oct. 12, 1978 [hereinafter cited as Appellate Structure Commission minutes] at app. E.

32. See Tapes of the Supreme Court Commission on Florida Appellate Court Structure,
Nov. 16, 1978 [hereinafter cited as Appellate Structure Commission tapes).

33. 1979 Report on the Florida Judiciary, submitted by Chief Justice Arthur J. England,
Jr., to the Florida Legislature, April 1979, reprinted in 53 Fra. B.J. 296 (1979) [hereinafter
cited as 1979 Report].
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of its constitutionally assigned mandatory jurisdiction and the numbers of
cases being brought as a result, among others, of the Foley doctrine. The com-
mission found that “the Court has in reality exercised great restraint in accept-
ing for review the cases over which it has any freedom of choice” and “granted
[discretionary petitions] in less than 5 percent of the cases. . . .”3%

A second exception was the court’s rejection of the commission’s recom-
mendation that the supreme court screen statutory validity and constitutional
construction cases for substantiality. The court regarded this as a circumvention
of the constitution. Additionally, the device would prove to be inefficient, re-
quiring another screening procedure in the court and shuttling seemingly
insubstantial cases between the dockets of two successive courts.

The court proposed a constitutional amendment in April 1979, filed as
Senate Joint Resolution 714 (SJR 714),%5 for consideration at the 1979 regular
session of the Florida Legislature. The court’s proposal limited the categories of
mandatory review to death penalty cases, bond validation proceedings, and dis-
trict court decisions expressly passing on the validity of a statute or expressly
construing a constitutional provision. The court’s discretionary jurisdiction
under SJR 714 was predicated on district court certifications of decisions in con-
flict or of questions of great public importance, plus a “safeguard” provision
authorizing the supreme court, on its own initiative, to reach down and obtain
for review trial court orders-and district court decisions which had substantial
importance and required immediate statewide resolution.

The Judicial Council endorsed and supported SJR 714.3¢ Under pressure
to accept or reject the court’s proposal on very short notice, however, the Board
of Governors of The Florida Bar by a vote of eighteen for and twelve against
failed to endorse SJR 714 with the two-thirds vote required by the Board’s by-
laws.3” The members of the Board objected to SJR 714 principally because
attorney-filed petitions for conflict certiorari review were eliminated, and be-
cause the initiative, or so-called “reach down” provision, did not appear to
allow attorney-filed suggestions to the court.

During two Senate Judiciary-Civil Committee hearings Justice Alan Sund-
berg,®® on behalf of the court, explained the need to limit mandatory jurisdic-
tion. Despite the court’s expressed intent to limit severely the exercise of the
safeguard or “reach down” provision, that provision was ridiculed by opponents
of SJR 714 as “pluck up” power which would destroy finality in all cases
throughout the judicial system.®® Opposition to SJR 714 also developed from

34. 53 Fra.B.J.at 298.

35, Fla. S.J. Res. 714 (Reg. Sess. 1979, introduced by S. Hair) reprinted in 53 Fra. B.]J.
304 (1979). .

36. Twenty-Fifth Annual Report of the Judicial Council of Florida at 7-9 (Feb. 1, 1980).
As noted later, its chairman publicly opposed constitutional reform. See note 58 and accom-
panying text, infra. ]

87. TFla. Bar Integr. Rules By laws, art. VI, § 2. See Minutes of the Florida Bar Board of
Governors meeting, April 18, 1979 (available from The Florida Bar).

38. Justice Sundberg was elected to serve as chief justice for a two year term commencing
July 1, 1980. ,

39. Proposed Amendment to Section 3, Article V of the State Constitution: Tapes of
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attorneys who expressed a lack of trust in disarict court judges’ ability or will-
ingness to recognize, concede, and certify conflicting decisions. SJR 714 was
then withdrawn from further consideration during the 1979 regular session, in
order to give the court an opportunity to discuss alternatives with opponents
and critics and to seek a consensus substitute in time for an announced special
legislative session in the fall of 1979.4° No comparable bill was introduced into
the House of Representatives, and no House committee considered the court’s
recommendations.

Notwithstanding the fate of SJR 714, the court gained support for its posi-
tion that structural change was essential to avoid a potential decline in the
quality of its work and increasing backlogs and delays. In an effort to review
the controversial aspects of the court’s original proposal, Justice Sundberg
scheduled a series of meetings with a committee* appointed by the president
of The Florida Bar. Eventually the bar committee and Justice Sundberg
drafted a statement of agreed principlest® to advise the bar’s Board of Gov-
ernors and the court of a consensus that could be reached. This included a
proposal to retain discretionary review of written opinions of district courts
invoked by attorney-filed petitions asserting decisional conflict. The bar com-
mittee made clear its intent to overrule the Foley decision regarding conflict,
however, by declaring that only an opinion which “articulates a rule of law .. ."”
should qualify for discretionary review.

To replace the much-maligned “reach down” provision, the bar committee
recommended a mechanism for direct supreme court review of some trial court
orders which required immediate resolution. Designed to allow a bypass of the
district courts, this procedure would be initiated by certification of the cause
by the chief judge of the judicial circuit. The bar committee also suggested
that the court propose more severe limitations on mandatory appeals than the
court itself had originally proposed, recommending that district court decisions
upholding the validity of statutes be reviewed on a discretionary rather than
a mandatory basis. Finally, at the urging of attorneys Tobias Simon and others
who feared too severe a narrowing of the court’s review authority, the bar
committee presented an alternative plan for discretionary review of ““decisions
of a district court of appeal which substantially affect the general public interest
or the proper administration of justice throughout the state” —a standard
based on the American Bar Association model for constitutionally unlimited
discretionary review.4?

After the bar’s deliberations, Justice Overton reconvened the Appellate
Structure Commission to review the bar committee’s statement of principles.
At its meeting on September 5, 1979, the commission agreed that mandatory

Hearings on S.J. Res. 714 Before the Senate Judiciary-Civil Committee, 6th Legis., Reg. Sess.,
May 3, 1979 [hereinafter cited as Senate Committee Hearings on S.]J. Res. 714].

40. Id.

41. The members of the Select Committee of The Florida Bar were: Benjamin Redding,
Chairman; Edwin C. Cluster, Vice-Chairman; Gerald Brown, Talbot D’Alemberte, C. Harris
Dittmar, Charles C. Edwards, Timothy A. Johnson, Jr., David V. Kerns, and N. David Korones.

42, Special Committee to Study Supreme Court Jurisdiction, The Florida Bar, Statement
of Principles (Sept. 12, 1979), app. D.

43. ABA Standards Relating to Appellate Courts § 3.00 (1977).
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jurisdiction should be limited more severely than the court had proposed in
SJR 714, but it disagreed with the bar committee’s preferential guidelines for
discretionary review. At the urging of commission member Tobias Simon, the
commission opted for the alternative — constitutionally unlimited discretionary
review — to be restricted by the court’s adoption of rules setting guidelines for
its own exercise of discretion.*4 .

An important suggestion emerged from the commission’s review of the
proposed “bypass” mechanism. Rather than having circuit court chief judges
certify causes in need of immediate resolution by the supreme court, the com-
mission recommended that the district courts themselves certify those special
cases after the filing of an appeal in their court. The commissioners perceived
the advantage under this procedure of collecting like cases from the various
circuits within the district for consolidated supreme court review.

On September 15, 1979, the bar committee formally presented its principles
to the Board of Governors through the committee’s chairman, attorney Ben-
jamin Redding of Panama City. Tobias Simon argued for the alternative,
commission-approved approach of constitutionally unlimited discretionary re-
view. The members of the Board of Governors, at the request of Justice
Sundberg, agreed to support a court proposal for constitutional change based
either on the committee’s principles or the alternative.*®

As the court prepared to submit a proposed substitute for SJR 714 to the
November special legislative session, the chairman of the American Bar Asso-
ciation’s Committee to Implement Standards of Judicial Administration ex-
pressed an interest in Florida’s court reform effort and chose Tallahassee as the
site for the next scheduled ABA Committee meeting. The ABA Committee’s
national expertise with appellate courts focused, in accordance with the ABA
standards, on constitutionally unlimited discretionary review for the supreme
court. In discussions with legislative committee members, the court and the
bar, the ABA Committee members recognized unusual features in the Florida
system. Florida’s judiciary is unique with the large number of appeals (35 per
year) filed in death penalty cases, each requiring full record and sentence re-
view, compared with only eight cases per year in the state with the next highest
volume. The ABA Committee also noted the special concern for constitutional
conflict resolution jurisdiction, due to the diversity in geographical regions of
the state. These and other unique factors, the Committee concluded, adequately
explained Florida’s proposed deviation from the ABA’s model standard of con-
stitutionally unlimited discretionary review. A majority of the ABA Committee
left Tallahassee satisfied with the consideration of ABA standards which had
gone into Florida’s court reform effort.4¢

Only two issues in the proposal were very controversml when the combined
Senate-House Judiciary Committees met to consider the court’s new constitu-
tional amendment during the three day special session. The first was the court’s
suggestion to remove from the selection of supreme court justices the constitu-

44. See Letter from Tobias Simon to Justice Overton (Sept. 6, 1979), at app. E.

45. See Minutes of the Florida Bar Board of Governors meeting, Sept. 15, 1979 (available
from The Florida Bar).

46. Court Caseload Amazes Experts, Today, Noy, 16, 1979, at 8B, col. 3.
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tional restriction which required appellate district representation on the court.
The Senate committee voted to retain the district selection requirement in that
committee’s draft resolution, Senate Joint Resolution 20-C (SJR 20-C) and the
selection reform issue immediately died at that juncture.#” The other publicly
controversial issue concerned a proposal to transfer review from the supreme
court to the district courts of appeal of most public utility decisions. The House
and Senate committees determined, however, in accordance with an understand-
ing between the court and major utilities, that only those Public Service Com-
mission cases relating to rates and services of electric, gas, and telephone utilities
were appropriate for initial review in the supreme court because these fre-
quently affected segments of the population in service areas larger than the
territory of any of the five appellate districts. Other Commission matters, such
as those affecting transportation and water and sewer companies, were deemed
suitable for initial review in one or more district courts of appeal in the man-
ner that other agencies’ actions were reviewable under Florida’s Administrative
Procedure Act.#® The court’s proposal, SJR 20-C, emerged from committees of
both chambers of the legislature in essentially the form suggested by the court,
as derived from the bar committee’s statement of principles.®

At the request of the sheriffs’ and clerks’ associations, the Judiciary-Civil
Committee chairman introduced an amendment on the floor of the Senate to
retain discretionary review of district court decisions affecting a class of con-
stitutional or state officers,*® a provision which had been proposed for deletion
by the court and the bar committee. The court and the associations’ representa-
tives had agreed that the amendment was acceptable, so long as district court
decisions in this category, as in all others, “expressly” dealt with either of the
classes. The Senate also amended SJR 20-C to delete any mention of the Public
Service Commission, preferring to avoid naming any particular agency in the
constitution and selecting the term “statewide agencies” based on an explana-
tion for that term by the chairman of the sponsoring committee.5*

SJR 20-C, as amended, was adopted by the Senate by a vote of 38 to 2 on
November 28, together with a companion bill (SR 21-C) to accelerate submission
to the voters by allowing the proposed amendment to be considered at the
special presidential primary election scheduled for March 11, 1980.52 Immedi-

47. Proposed Amendment to Section 3, Article V of the State Constitution: Tapes of
Hearings on S.J. Res. 20-C Before the Senate Judiciary-Civil Committee, 6th Legis., Spec. C
Sess., Nov. 26, 1979 [hereinafter cited as Senate Committee Hearings on S.]. Res. 20-C].

48. Id.

49. See app. D.

50. Journal of the Senate, 6th Legis., Spec. C Sess., Nov. 28, 1979, at 11; app. C.

5l. Id.at12-13.

52. Id. at 12. Art. X1, § 5(a) of the Florida Constitution requires a three-fourths vote of
each house of the legislature in order to authorize voting on a constitutional amendment
before the next regularly scheduled general election, which in this case would have been held
in November 1980. On March 11, 1980, the special presidential election would be held and
provided an opportunity to submit other matters for the voter’s consideration. One other con-
stitutional proposal previously scheduled concerned an increase of the homestead exemption
of property-owners for school tax purposes. See Journal of the House of Representatives, 6th
Legis., Spec. Sess., June 6, 1979, at 2-3. Like the court reform proposal, it also received over-
whelming (69%,) voter approval.
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ately following the vote in the Senate, both measures were certified to the
House, substituted for comparable House legislation, and adopted without
further amendment by a vote of 110 to 2.53

IV. AportiON OF THE 1980 AMENDMENT: NOVEMBER
1979-MarcH 1980

During the period between November 28, 1979 and March 11, 1980, active
public support for SJR 20-C was undertaken by six of the seven justices of the
supreme court,’* the governor, the attorney general of Florida, and the
organized bar. Endorsements for the proposal were sought and received from
the conferences of district court, circuit court, and county court judges, the
League of Women Voters, the prosecuting attorneys’ association, the sheriffs’
association, and numerous newspaper and television editorial boards.ss

Proponents such as The Florida Bar%® and the justices’” argued two domi-
nant themes of persuasion. First, the amendment would eliminate delay in the
supreme court, both by removing from the court’s docket those district court
decisions without written opinion, and by eliminating all direct appeals to the
supreme court from trial courts (except in bond validation cases and cases in
which a death penalty had been imposed). Second, the amendment would
reduce the cost of litigation by reducing the number of successive appeals and
by making the district courts truly final in the bulk of matters brought to
Florida’s appellate courts. Yet, as was continually pointed out, the amendment
would still provide the opportunity for supreme court review of all cases having
statewide importance.

Opposition to the amendment developed from a small group of Florida
attorneys organized by Tobias Simon as “Floridians against Limited Access,”
from one current and one former member of the supreme court,’® and from the
public defenders’ association. The opponents’ main efforts were directed toward
development of media appearances and editorial support against the amend-
ment and to develop opposition in local bar associations.

53. Journal of the House of Representatives, 6th Legis., Spec. C Sess., Nov. 28, 1979 at
23-24; app. B.

54. Chief Justice Arthur England, and Justices Joseph Boyd, Ben Overton, Alan Sundberg,
James Alderman and Parker Lee McDonald.

55. See note 63 infra.

56. The Florida Bar and the Young Lawyers Section of The Florida Bar developed and
disseminated promotional literature, and provided speakers for both civic clubs and media
discussions and debates. Promotional literature, including targeted explanations of the
amendment, was distributed widely throughout the state to employees of the state’s electric
and telephone companies, and to condominium association members.

57. Articles supporting passage of the amendment, most authored by justices of the court
supporting the amendment, were published in trade publications such as the journals or
monthly newsletters of the Florida Bankers Association, the cattlemen’s association, the
county commissioners’ association, the League of Municipalities, and the like. Television
appearances and radio spots were scheduled whenever possible for the justices supporting the
amendment, and for others offering public support for its adoption.

58. Justice James Adkins and retired Justice B. K. Roberts, who was then chairman of the
Judicial Council. ’
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Five dominant themes were espoused. First, it was suggested to the media
that the amendment would limit or cut off entirely their access to the supreme
court for the resolution of first amendment cases.?® Second, local bar associa-
tions and the public were told that general access to the court would be cur-
tailed.®® Third, it was suggested that district court judges would be given the
power to prevent review of their decisions by the supreme court.s! Fourth, it
was urged that the Supreme Court of Florida should be like the United States
Supreme Court and the ABA’s model high tribunal, having constitutionally un-
limited discretionary review of district court decisions.®? Lastly, the opponents
inferred that the amendment was unnecessary because the court’s caseload was
in fact diminishing and the justices travelled too much.

Immediately before the March 11 vote, the 1980 amendment was endorsed
editorially by almost every major daily newspaper in the state.®® The official
vote for passage on March 11 was 940,420 to 460,266 — a 67 percent ratio of
voter approval.®¢ The significance of the public discussion concerning the
amendment is that it provides a frame of reference by which to ascertain the
intent of the voters.®® In this case, the public debate and informational litera-
ture make abundantly clear that the voters were asked to approve an appellate
court structure having these features:

1. a supreme court having constitutionally limited, as opposed to unlim-
ited,s discretionary review of intermediate appellate court decisions;e?

59. See explanation by attorney Tobias Simon, available in the Supreme Court Library.

60. Id.

61. Id.

62. Id.

63. For example, editorial endorsements for the amendment were written by the Sarasota
Herald Tribune, Feb. 22, 1980, at 6A, col. 1; St. Petersburg Times, Feb. 29, 1980, at 20A, col.
1; Pensacola News-Journal, March 2, 1980, at 20A, col. 1; (Orlando) Sentinel Star, March 2,
1980, at 8D, col. 1; Fort Myers News-Press, March 3, 1980, at 6A, col. 1; (Jacksonville) Florida
Times-Union, March 7, 1980, at A8, col. 1; Tampa Tribune, March 8, 1980, at 12A, col. 1;
(Cocoa) Today, March 9, 1980, at 22A, col. 1; Miami Herald, March 9, 1980, at 2M, col. 1; and
the Tallahassee Democrat, March 10, 1980, at 4A, col. 1. Editorials against the amendment
were written by the Ft. Lauderdale News and Sun-Sentinel, March 8, 1980, at 26A, col. 1; and
by the (Lakeland) Ledger, March 7, 1980, at 14A, col. 1.

64. Certificate of Secretary of State (unofficial).

65. Myers v. Hawkins, 362 So. 2d 926 (Fla. 1978).

66. Proponents of the amendment urged that unlimited discretionary review would
necessitate the creation of a pool of research assistants (a “hidden judicial bureaucracy”) to
screen the 5,000 to 6,000 cases which would likely come to the court. Opponents did not deny
that a research pool would in all probability be required. The supporting justices expressed
concern in terms of their unwillingness to abdicate judicial decision-making to a pool of
recent law graduates. Proposed Amendment to Section 3, Article V of the State Constitution:
Tapes of Hearings on H.J. Res. 33-C Before the House Judiciary Committee, 6th Legis., Spec.
C Sess., Nov. 26, 1979, [hereinafter cited as House Committee Hearings on H.J. Res. 33-C]
(remarks of Justice Sundberg). For a recent comment on this problem, see Abramson, Should
a Clerk Ever Reveal Confidential Information?, 63 Jup. 361, 363 (1980); S. WAsBY, T. MARVELL
% A. AIRMAN, VOLUME AND DELAY IN STATE APPELLATE COURTS: PROBLEMS AND RESPONSES, Nat']
Center for State Courts (Pub. No. R0048, 1979).

67. Adoption of the 1980 amendment was, of course, merely a reaffirmation of the de-
cision to provide a structured review originally made in 1956 when the first district courts
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2. finality of decisions in the district courts of appeal, with further review
by the supreme court to be accepted, within the confines of its structural review,
based on the statewide importance of legal issues and the relative availability of
the court’s time to resolve cases promptly; and

3. use of the district courts for the initial appellate review of all trial court
orders and judgments, other than in death penalty and bond validation matters,
in order to cull routine points of appeal (such as evidentiary rulings) from the
important legal issues eventually brought to the court.®®

V. ANALyYsIs OF THE 1980 CONSTITUTIONAL CHANGE
A. Mandatory Jurisdiction

The mandatory jurisdiction of the supreme court is now limited to death
penalty cases from circuit courts, district court decisions invalidating state
statutes or provisions of the state constitution and, because provided by statute,
bond validations and Public Service Commission cases relating to electric, gas
and telephone utilities.

(1) Death penalties — section 3(b)(1)
The 1980 amendment provides that the supreme court

[slhall hear appeals from final judgments of trial
courts imposing the death penalty ....%°

This portion of section 8(b)(1) is identical to its predecessor. This aspect of
the court’s jurisdiction provoked very little controversy during the discussions
leading to the 1980 amendment.? Indeed, it was thought that any attempt to
relieve the supreme court of its responsibilities in death penalty cases might
jeopardize the constitutionality of Florida’s capital sentencing procedures.’

were created. House Committee Hearings on H.J. Res. 33-C, Nov. 26, 1979, supra note 66
(remarks of Benjamin Redding and Justice Sundberg).

68. Proponents of the amendment described as “baggage” the routine points of appeal
formerly brought along with the issue or issues which provided jurisdictional authority for
filing in the supreme court. Senate Committee Hearings on S.J. Res. 20-C, Nov. 26, 1979, supra
note 47 (remarks of Justice Sundberg); House Committee Hearings on H.]J. Res. 33-G, Nov.
26, 1979, supra note 66 (remarks of Benjamin Redding).

69. Fra. ConsT. art. V, § 3(b)(1).

70. During the deliberations of the Appellate Structure Commission, a suggestion was
made that review of death penalty cases be bifurcated, so that only sentences would first be
reviewed by the supreme court. It was thought that a reduction of a death sentence to life
would obviate the need for a full record review of the conviction in the supreme court. In
view of the necessity of an initial full record review to determine the appropriateness of the
sentence, however, a subsequent district court review of the conviction was rejected as being
duplicative and unwieldy. See Appellate Structure Commission minutes, Feb. 22, 1979, su