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ADVISORY OPINION TO THE 
ATTORNEY GENERAL RE; 
PROVIDE MEDICAID COVERAGE 
TO ELIGIBLE LOW-INCOME 
ADULTS 

 
 

CASE NO. SC19-1070 

____________________________________/ 

SPONSOR’S CORRECTED RESPONSE TO  
AMENDED MOTION TO DISMISS 

On May 28, 2019, the Secretary of State informed the Attorney General that 

the Medicaid expansion amendment had met the criteria set forth in section 15.21, 

Florida Statutes, for initial review by this Court. Accordingly, on June 27, 2019, 

the Attorney General petitioned this Court for an advisory opinion.  The actions of 

the Secretary of State and Attorney General in fulfillment of their constitutional 

and statutory duties were precipitated by the Secretary of State’s determination that 

the Sponsor had submitted verified signatures of a number of electors equal to ten 

percent of the number of electors statewide and in at least one-fourth of the 

congressional districts of the state, as required at that time by section 15.21.  This 

Court accepted jurisdiction and set forth a briefing schedule.   

Nine months after the Attorney General’s petition, the Legislature moved the 

goal posts.  Chapter 2020-15, Laws of Florida, increased the percentage of 

signatures necessary to trigger this Court’s initial review from ten percent to 

twenty-five percent and increased the number of congressional districts from one-
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fourth to one-half.  In addition, the statute shortened the time during which review 

can be sought. Prior to the effective date of Chapter 2020-15, section 15.21 placed 

no limit on how far in advance of the election for which the sponsor sought ballot 

placement the sponsor could qualify for review, so long as the signatures were not 

more than two years old. Consequently, no law prohibited the Sponsor herein from 

qualifying in 2019 for review of the petition for placement of the Amendment on 

the 2022 ballot. Chapter 2020-15 amended the law to state that a signature 

remained valid only “until the next February 1 occurring in an even-numbered year 

for the purpose of the amendment appearing on the ballot for the general election 

occurring in that same year ….”  The effect, if applied retroactively, would be to 

render all signatures obtained by the Sponsor invalid for purposes of article IV, 

section 10 review, even though they remained valid at the time the Attorney 

General petitioned this Court.  

The Court uses a two-pronged test to determine whether a statute can be 

applied retroactively.  Menendez v. Progressive Exp. Ins. Co., Inc., 35 So. 3d 873 

(Fla. 2010).  First, the Court determines whether the Legislature intended 

retroactive application. A statute is retroactive if it “attaches new legal 

consequences to events completed before its enactment.”  Id, 35 So. 3d at 878.  

Chapter 2020-15 clearly does. The Sponsor, relying on the law as it existed at the 

time, obtained the requisite number of signatures, which were verified by the 
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Secretary of State and sent to the Attorney General. The Attorney General 

informed the Court that the Secretary of State had advised “that the initiative 

petition entitled ‘Provide Medicaid Coverage to Eligible Low-Income Adults’ had 

met the registration, submission, and signature criteria set forth in section 15.21, 

Florida Statutes,” and petitioned the Court for a written opinion as to the validity of 

the initiative petition. As set forth above, Chapter 2020-15 attached significant new 

legal consequences to the acquisition, submission, and verification of signatures by 

the Sponsor. 1 

The language of Chapter 2020-15 fails to support the notion that the 

Legislature intended such retroactive application.  Section 6 of the law states that it 

applies to constitutional amendments proposed by initiative “for the 2020 general 

election and each election thereafter.”  However, nothing in the statute indicates 

that Section 6 is applicable to measures that had already been certified by the 

Secretary of State to have met the threshold for review before passage of the law, 

which is what would make the law retroactive.   

The second prong of the two-part test is addressed if the Court concludes 

that the Legislature did intend retroactive application.  The Court then determines 
                                                 
1 The Court applies an enhanced review of legislative intent under the first prong of 
the test when the statute under review affects substantive law. Substantive laws are 
presumed to be prospective, and will be applied retroactively only when there is 
“clear legislative intent favoring retroactive application.” Metropolitan Dade 
County v. Chase Fed. Housing Corp., 737 So. 2d 494, 499 (1999). As discussed 
below, Chapter 2020-15 is substantive. 
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whether retroactive application would infringe upon state and federal due process 

rights.  Metro. Dade Co. v. Chase Federal Housing Corp., 737 So. 2d 494 (Fla. 

1999); Landgraf v. USI Film Products, 511 U.S. 244 (1994).  A retroactive law 

offends due process rights when it “adversely effects or destroys a vested right; 

imposes or creates a new obligation or duty in connection with a previous 

transaction or consideration; or imposes new penalties.” Maronda Homes, Inc. v. 

Lakeview Reserve Homeowners Association, Inc., 127 So. 3d 1258, 1272 (Fla. 

2013).  

The Court has distinguished between substantive and procedural or remedial 

laws for purpose of retroactive analysis, holding that a statute can generally be 

retroactively applied to procedural and remedial laws without violating due 

process. A substantive law prescribes legal duties and rights, while a remedial law 

furthers a remedy or confirms rights that already exist, and a procedural law 

provides the means and methods for the application and enforcement of existing 

duties and rights.  Maronda Homes, 127 So. 3d at 1272. Chapter 2020-15 deals 

with substantive law. Section 15.21 establishes the right of a petition sponsor to 

article IV, section 10 review upon meeting the criteria set forth in the statute.  

Chapter 2020-15 places heavy new obligations on a sponsor seeking such review. 

The Sponsor’s interest in Supreme Court review vested upon certification by 

the Secretary of State that the Sponsor had collected sufficient signatures to meet 
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the threshold for review.  At that point, the Sponsor had a right of action to compel 

the Attorney General to petition this Court had she failed to do so in accordance 

with the statutory mandate.  That right of initial review is a valuable one.  The 

burden of collecting over 700,000 signatures across the state in order to qualify for 

ballot placement is daunting and expensive.  An early advisory opinion from this 

Court indicating that an amendment meets constitutional and statutory 

requirements is a great benefit to a sponsor in its efforts to raise the funds and 

otherwise garner public support necessary to achieve ballot position.  Conversely, 

an opinion indicating that an amendment is not valid avoids the risk to the sponsor 

of spending large sums of money to pass an amendment only to have it declared 

invalid after passage, and enables the sponsor to correct the defects if it desires to 

try again. 

This Court addressed an analogous situation in Menendez, supra.  The 

Legislature passed a statute requiring a new notice provision as a condition 

precedent to suing an insurance company for overdue benefits.  After the district 

court held that the new law was procedural and could be applied retroactively to 

vacate a judgment in favor of an insured who sued before passage of the new law, 

this Court unanimously reversed, stating, 

In our view, the statute, when viewed as a whole, is a substantive 
statute. * * * [A]n insured must now take additional steps beyond 
filing an application for PIP benefits and beyond complying with 
section 627.727(4).  This includes the preparation and provision of a 
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written notice of intent to litigate, which requires the inclusion of 
additional information that the insured may not have access to and 
which may not be sent until the claim is considered overdue under 
section 627.727(4)(e).   
 

Menendez, 35 So. 3d at 879-80.  As in Menendez, Chapter 2020-15 imposes 

significant new conditions upon an important substantive right.  

 The Senate cites a number of Florida cases in which pending appeals were 

dismissed after the Legislature removed the courts’ jurisdiction over the matters: 

Griffith v. Florida Probation and Parole Comm’n, 485 So. 2d 818 (Fla. 1986);   

State ex. rel. Arnold v. Revels, 109 So. 2d 1 (Fla. 1959); Kinzer v. State Comm’n on 

Ethics, 654 So. 2d 1007 (Fla. 3d DCA 1995); Florida Birth-Related Neurological 

Injury Compensation Ass’n v. DeMarco, 640 So. 2d 181 (Fla. 1st DCA 1994); 

Rothermel v. Florida Parole & Probation Comm’n, 441 So. 2d 663 (Fla. 1983). 

None involved substantive laws that adversely affected vested rights.   

 Griffith, Rothermel, and DeMarco were procedural laws that transferred 

jurisdiction to review administrative proceedings from one forum or format to 

another. (Griffith: “judicial review is still available through the common law writs 

of mandamus … and habeas corpus,” 485 So. 2d at 820; Rothermel: “Were the 

effect of our decision to leave aggrieved prisoners without remedy … we would 

not regard the above principles to be applicable,” 441 So. 2d at 665; DeMarco: “A 

statute transferring jurisdiction from one quasi-judicial tribunal to another is 
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procedural in nature,” 640 So. 2d at 181).  In none of the cases did the appealing 

parties lose their right of review. 

 Kinzer was an Ethics Commission proceeding and Arnold a lawyer 

disciplinary proceeding. When the respective tribunals lost jurisdiction, the 

appellate courts dismissed the cases on the ground that when jurisdiction involving 

a penal matter is lost, the penalty can no longer be enforced. Contrary to adversely 

affecting their vested rights, the appealing parties benefitted from the result.  

CONCLUSION 

 For the foregoing reasons, the Court is respectfully urged to deny the 

Amended Motion to Dismiss. 

 

S/ BARRY RICHARD 
BARRY RICHARD  
Florida Bar No. 105599 
GREENBERG TRAURIG, P.A. 
101 East College Avenue 
Tallahassee, FL  32301 
Telephone:  (850) 222-6891 
richardb@gtlaw.com 
s:  trammellc@gtlaw.com 
s:  flservice@gtlaw.com 
Counsel for Sponsor, Florida Decides 
Healthcare, Inc. 
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