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IN THE SUPREME COURT OF FLORIDA

CASE NO. SC19-1032

In re: Amendments to the Florida Family Law Rules of Procedure - Forms
12.985 (a)-(g) (Collaborative Law Process), Case No. SC19-1032

NOTICE OF FILING COMMENT

COMES NOW GREGORY FIRESTONE, who files this Comment in response to
the Out-of-Cycle Report of the Family Law Rules Committee, and states the
following:

1. I have various concerns with the "neutral facilitator" proposed by the OUT-

OF-CYCLE REPORT OF THE FAMILY LAW RULES COMMITTEE (the

"Committee") in Florida Family Law Rules of Procedure Form 12.985(a),
Form 12.985(b)(1) and Form 12.985(b)(2). First, the term creates the

potential for public confusion between the role of a "mediator," and that of

a "neutral facilitator." This is troubling, in part, because court ordered

mediators are required to comply with the Rules for Certified and Court

Appointed Mediators while there are no standards of professional conduct

¿ for court appointed "neutral facilitators."

2. The Committee is creating the term "neutral facilitator" as no such term

exists in the Florida Collaborative Law Process Act (F.S. 61.55 -61.58) or

Florida Family Law Rule 12.745. I respectfully recommend the term

"collaborative law facilitator" be used to better distinguish this role from that

c of a mediator and make clear that this is exclusively a role within the

Collaborative Law Process. The term "collaborative law facilitator" is

already used by many collaborative law professionals including retired

Judge Renee Goldenberg (Circuit Court Judge, Seventeenth Judicial Circuit,

In and For Broward County, Florida Family Division January 7, 1996-

October 25, 2016 and Associate Judge, Fourth District Court of Appeal,

July, 1998). A copy of the first page of her website is included as
Attachment A.
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3. My second concern is that the Committee further confuses matters and may

inadvertently mislead the public by utilizing the term "Collaborative

Facilitator/Mental Health Professional (MHP)" and "MHP" in Form
12.985(b)(1)] apparently in lieu of the term "neutral facilitator." In

describing the professionals in the Collaborative Law Process, the Form

states the following:

"An interdisciplinary collaborative approach will be utilized in this

process which integrates the legal, emotional, and financial aspects of

the Clients' divorce. This will be accomplished by using collaborative

professionals, in particular, a Collaborative Facilitator/Mental Health
Professional (MHP), a Collaborative Financial Professional (FP), and
two Collaborative attorneys, who comprise the Collaborative Team

(the "Team"). The MHP and FP will be retained jointly by the Clients,

and they will act as neutral professionals in the process." (See

Committee Report Appendix A-5)

No description of the role of a "neutral facilitator" is included in this form's

explanation of the collaborative law process. The term "Collaborative

Facilitator/Mental Health Professional (MHP)" is described instead and the

initials "MHP" appear alone four more times suggesting, by sole use of these

initials, that this neutral is a mental health professional. Surprisingly, at the

end of this form, the Committee reverts to using the term "neutral facilitator"

where the actual name of the facilitator would be provided.

This change is notable because the Court in Opinion No. SC16-1685

directed that the Committee "...include provisions requiring collaborative

lawyers to inform clients considering participation in the collaborative law

process as to the fees or costs the client may reasonably expect to incur,

including the lawyer's fees and reasonable fees for the neutral mental health

and financial professionals..." and nowhere in this Opinion did the Court

refer to the role of a "neutral facilitator."

4. My third and more substantive concern is that the Family Law Rules Report

is putting the cart before the horse. Prior to including a role such as "neutral
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facilitator" or "collaborative law facilitator" in the above-mentioned Court

forms, I respectfully suggest the Court establish qualifications, training

standards, standards of professional conduct, and a disciplinary process to

the extent the Court deems such is necessary. Mediators, arbitrators,

parenting coordinators and collaborative lawyers generally do have such in

place. Even if a non-certified mediator is appointed to a case, the non-

certified mediator's conduct still must comply with the Standards of

Professional Conduct for Mediators found in the Florida Rules for Certified

and Court Appointed Mediators, and the non-certified mediator can be

disciplined by the Mediator Qualifications and Discipline Review Board if
such conduct falls short of these standards. Absent standards of professional

conduct for "neutral facilitators," it will be almost impossible to successfully

file a grievance against a "neutral facilitator."

5. Of further concern regarding the lack of any standards of any sort for a

"neutral facilitator" in a collaborative law process, the "neutral facilitator" is

a "nonparty participant [pursuant to F.S.61.56 (7)] and thus would have a

privilege [pursuant to F.S. 61.58(1)(b)2] enabling the "neutral facilitator to

"refuse to disclose, and may prevent another person from disclosing, a

collaborative law communication of a nonparty participant." While the

parties could waive their privilege to disclose collaborative law

communications to the court, the "neutral facilitator" would be able to block

the parties from disclosing in court any comments made by the "neutral

facilitator" unless an exception to the privilege applied. [pursuant to F.S.

61.58(3)]

6. I respectfully recommend that the term "neutral facilitator" and
"Collaborative Facilitator/Mental Health Professional (MHP)" be replaced

with the term "Collaborative Law Facilitator" and recommend the Court

delay adoption of such a role until such time as the Court establishes

qualifications including good moral character, standards of professional

conduct, training standards, and a disciplinary process for these facilitators
to the extent the Court determines necessary. In the alternative, if the Court

does adopt this role in the proposed forms, I respectfully request the Court
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direct the appropriate Committee(s) to timely develop such as soon as

possible.

7. I gratefully thank for the Court for hearing my concerns now as well as the

previous opportunity to serve on various standing committees of the Florida

Supreme Court including seven years as Vice Chair of the Florida Supreme

Alternative Dispute Resolution Committee.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Notice of
Filing Comment was served by email to Mary Lou Cuellar-Stilo, Committee Chair,
General Magistrate 13°' Judicial Circuit, 800 E. Twiggs Street, Suite 404, Tampa,
FL 33602 via stiloml@fijudl3.org and Mikalla Andies Davis, Bar Staff Liaison to
the Committee, 651 E. Jefferson Street, Tallahassee, FL 32399 via
mdavis@floridabar.org, this 30th day of September, 2019.

Gregory Firestone, Ph.D.
President
My Florida Mediator
Telephone: (813) 494-7655
Primary E-Mail:
firestoneg@myfloridamediator.com
Secondary E-Mail: firestoneg@aol.com
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9/25/2019 Renee Goldenberg - Mediator | Private Judge | Special Magistrate | Collaborative Law Facilitator

- RENEE GOLDENBERG, ixc

�042Home
�042Bio
�042Contact

MAKE A PAYMENT

Renee Goldenberg

mediator | private judge | special magistrate I collaborative law
facilitator

Helping You Achieve Resolution and Closure in Your Family Disputes

I am in my fifth decade of working with families and children, first as a teacher, then as a family lawyer and
mediator, and, ultimately, as a Florida Circuit Judge in the Seventeenth Judicial Circuit serving in the Family
Division for nearly twenty years. I served as Chair of the Family Division.

www.reneegoldenberg.com 1/8


