
 

 

IN THE SUPREME COURT OF FLORIDA 

CASE NO. SC18-916 
 

 

IN RE: STANDARD JURY  

INSTRUCTIONS IN CIVIL CASES — 
REPORT NO. 18-02 

_________________________________/  

 
COMMENTS OF THE FLORIDA JUSTICE REFORM INSTITUTE ON 

PROPOSED JURY INSTRUCTIONS – FLORIDA PRIVATE 

WHISTLEBLOWER ACT - UNLAWFUL RETALIATION 

The Florida Justice Reform Institute (the “Institute”), by and through its 

undersigned counsel, hereby submits its comments to the above-referenced 

proposed pattern jury instructions for civil cases: 

Introduction 

1. The Institute is a non-profit civil justice reform organization located in 

Tallahassee, Florida. The Institute’s mission is to fight wasteful civil litigation 

through legislation, the promotion of fair and equitable legal practices, and to 

provide information about the state of civil justice in Florida.   

2. Pending before the Court is a report of The Committee on Standard 

Jury Instructions in Civil Cases (“Committee”) proposing new instructions for 

cases involving claims arising under the Florida Private Whistleblower Act Section 

448.101-448.105, Florida Statutes (“FWA”).  On June 11, 2018, The Committee 

filed its Report (Report No. 18-02) (“Report”) and proposed amended instructions 

denominated in Section 415 Unlawful Retaliation. 
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3. Comments to the proposed instructions were originally due to be filed 

on or before August 15, 2018. The deadline was extended following the filing of 

an unopposed motion for extension of time to submit comments. The instant 

comments are submitted by the revised deadline established by the Court, 

September 14, 2018.  

4. The issues at stake in this matter are of direct concern to the Institute. 

The Institute is directly interested in the state of abusive civil litigation throughout 

the state of Florida, including the litigation of claims under employment statutes 

such as the FWA. Certain of the proposed amendments do not conform to the plain 

language of the FWA, relaxing the standard for adverse employment actions as 

defined by the FWA, and consequently, lowering the burden of plaintiffs in trials 

on FWA claims. 

Legal Framework for Claims Filed Under the FWA 

 

5. Courts apply the burden-shifting framework established by the 

Supreme Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 

1817, 36 L. Ed. 2d 668 (1973), to evaluate claims under the FWA. See Sierminski 

v. Transouth Fin. Corp., 216 F.3d 945, 950 (11th Cir. 2000); Rustowicz v. North 

Broward Hosp. Dist., 174 So. 3d 414, 419-20 (Fla. 4th DCA 2015). Under the 

McDonnell Douglas framework, a plaintiff asserting a claim of unlawful retaliation 

must first establish a prima facie case of retaliation, at which point, the defendant 
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must demonstrate that the challenged action was taken for non-retaliatory reasons. 

See Rustowicz, 174 So. 3d at 419-20 citing  Byrd v. BT Foods, Inc., 948 So. 2d 

921, 927 (Fla. 4th DCA 2007).  

6. To establish a prima facie case under the FWA, a plaintiff must show 

that he or she suffered an adverse employment action. White v. Purdue Pharma, 

Inc., 369 F. Supp. 2d 1335, 1336 (M.D. Fla. 2005); Aery v. Wallace Lincoln-

Mercury, LLC, 118 So. 3d 904, 916 (Fla. 4th DCA 2013). 

The FWA’s Definition of Retaliatory Personnel Action 

7. The adverse action referenced in the prima facie case is defined as a 

“retaliatory personnel action” in the FWA’s text. The FWA only prohibits an 

employer from taking what it specifically defines as a “retaliatory personnel 

action.” See F.S. §448.102 (providing that an “employer may not take any 

retaliatory personnel action against an employee” because that employee has 

engaged in protected activity under the FWA). 

8. Under Section 448.101(5), Florida Statutes, “Retaliatory personnel 

action means the discharge, suspension, or demotion by an employer of an 

employee or any other adverse employment action taken by an employer against an 

employee in the terms and conditions of employment.” 
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The Report’s Proposed Revisions to Jury Instructions on Retaliatory 

Personnel Action 

 

9. In its Report, the Committee proposes several changes to jury 

instructions 415 for claims alleging unlawful retaliation under the FWA, which 

include changes to instructions 415.4 (Retaliation — Adverse Employment 

Action); 415.5 (Protected Activity); and 415.8 (Preliminary Issue — Adverse 

Employment Action). 

10.  Relevant to these comments, are the proposed changes in instructions 

415.4 and 415.8, both concerning what is an adverse employment action under the 

FWA. Stated succinctly, the Committee’s Report proposes that these instructions, 

be “amended to conform to the holdings of Donovan v. Broward County Board of 

Commissioners, 974 So. 2d 458 (Fla. 4th DCA 2008), and Burlington Northern & 

Santa Fe Railway Co. v. White, 548 U.S. 53 (2006), that a retaliation claim can be 

predicated on any adverse action, whether or not related to work, that would 

dissuade a reasonable employee from engaging in protected activity.” See Report 

at pp. 1-2. 

11. Those amended instructions define an “adverse employment action” 

as “any type of significant action that would make a reasonable employee reluctant 

to engage in protected activity”; removing any instruction to the jury that it must 

find that the adverse employment action is related to a term and condition of 

employment.  See Report at pp. 2-3 and Appendix A-2, A-4. 
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12. The basis of this change, according to the Report, is the Fourth 

District Court of Appeals’ decision in Donovan, where, following Burlington 

Northern, the Fourth District Court of Appeals explained that adverse actions 

supporting a retaliation claim are not limited to actions that affect the terms and 

conditions of employment or occur at the workplace. See 974 So. 2d at 460–61. As 

the report notes, Donovan explained that “any action, whether or not directly 

related to work, can form the basis of a retaliation claim, so long as a ‘reasonable 

employee’ would consider the action to be ‘materially adverse’” and thereby 

“discourage a reasonable employee from making or supporting a charge of 

discrimination.” Report at p. 1; (citing Donovan, 974 So. 2d at 460). For this 

reason, the Committee proposed adding a citation in the jury instruction on adverse 

employment actions for FWA claims to Burlington Northern, with a parenthetical 

explaining it’s holding on what constitutes an “adverse employment action.” 

Report at pp. 1-2. 

13.  The Donovan case however did not concern a claim under the FWA. 

It concerned a claim under the Florida Civil Rights Act of 1992 (“FCRA”). 974 So. 

2d at 459. The court in Donovan based its holding that an adverse action under the 

FCRA’s anti-retaliation clause did not necessarily have to have an effect on the 

terms and conditions of employment to be actionable, on the Supreme Court’s 

Decision in Burlington Northern interpreting the anti-retaliation provision of Title 
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VII of the Civil Rights Act of 1964 (“Title VII”) which, as the Fourth District 

Court of Appeals in Donovan noted, is nearly identical to the anti-retaliation 

provision in the FCRA. Id. at 459-461 (citing § 760.10(7), Fla. Stat. (2017)). The 

FWA defines “retaliatory personnel action” very differently from the anti-

retaliation provisions of Title VII and the FCRA rendering the analysis in Donovan 

and Burlington Northern inapposite, and the proposed amended jury instructions 

415.4 and 415.8, not only unnecessary, but in conflict with the text of the FWA.  

The Disconnect Between Burlington Northern and Retaliatory Personnel 

Action Under the FWA 

 

14.  In Burlington Northern, the Supreme Court delineated the contours of 

an adverse action under Title VII’s anti-retaliation provision. 548 U.S. 53 (2006). 

As Burlington held, Title VII provides that "[i]t shall be an unlawful employment 

practice for an employer to discriminate against any of his employees ... because 

he has opposed any practice made an unlawful employment practice by this 

subchapter, or because he has made a charge, testified, assisted, or participated in 

any manner in an investigation, proceeding, or hearing" under Title VII. See id. at 

62 quoting 42 U.S.C. § 2000e-3(a). The Court contrasted this broad language 

prohibiting an employer from discriminating against any employee because he has 

opposed unlawful discrimination with the narrow language in Title VII’s anti-

discrimination provision which connects the adverse action prohibited to the terms 

and conditions of employment. Id. at 42 U.S.C. § 2000e-2(a)(Prohibiting 
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discrimination with respect to an employee's "compensation, terms, conditions, or 

privileges of employment."). Given this distinction and the fact that the anti-

retaliation provision of Title VII broadly prohibits retaliation without defining the 

employer acts that are prohibited, the Supreme Court held in Burlington Northern 

that Title VII’s anti-retaliation provision forbade not only retaliatory acts that 

affect the terms and conditions of employment, but also any employer action that 

might dissuade a reasonable worker from making or supporting a charge of 

discrimination. Id. at 62, 64, 68.  

15. As stated, the FCRA’s anti-retaliation provision uses language nearly 

identical to Title VII’s anti-retaliation provision. See §760.10(7)(providing that 

“[i]t is an unlawful employment practice for an employer ... to discriminate against 

any person because that person has opposed any practice which is an unlawful 

employment practice under this section, or because that person has made a charge, 

testified, assisted, or participated in any manner in an investigation, proceeding, or 

hearing under this section.”) 

16.  The FWA defines “retaliatory personnel action” which must be 

established to prevail on an FWA claim, as one “taken by an employer against an 

employee in the terms and conditions of employment.” See 

§448.101(5)(emphasis added). This language is decidedly different from the anti-

retaliation provisions in Title VII upon which the holding in Burlington Northern 
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was based, and the FCRA upon which the holding in Donovan was based. It does 

not just prohibit retaliation of any kind like the anti-retaliation provisions of Title 

VII and the FCRA. The FWA’s explicit limitation on adverse employment actions 

to those that affect the terms and conditions of employment is almost identical to 

the language in Title VII’s anti-discrimination clause, which is interpreted much 

more narrowly than Title VII’s anti-retaliation clause. See 42 U.S.C. § 2000e-3(a); 

Davis v. Town of Lake Park, 245 F.3d 1232, 1239 (11th Cir. 2001)(holding that a 

plaintiff-employee must show under Title VII’s anti-discrimination clause, that he 

or she suffered a serious and material change in the terms, conditions, or privileges 

of employment to prevail on a discrimination claim under Title VII). 

17. Because the language of the FWA expressly limits the types of 

actionable retaliatory personnel actions to those that affect the terms and conditions 

of employment, the Report’s proposal to amend the jury instructions defining 

adverse employment action under the FWA to include those actions that have 

nothing to do with the terms and conditions of employment, but rather, any action 

that would dissuade a reasonable employee from engaging in protected activity, is 

not just unsupported by the text of the FWA, but in conflict with it.  

18. If juries in Florida are so instructed that this is the state of the law, 

jurors applying this instruction to cases could find that a violation of the FWA 

occurred, even though the text of the FWA does not support such a finding. 
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19. For these reasons, the Institute respectfully urges the Court to reject 

the Committee’s proposed instructions 415.4 and 415.8. 

Respectfully submitted this 14
th
 day of September, 2018, 

 
/s/ Jeffrey D. Slanker   

JEFFREY D. SLANKER 

Florida Bar No.: 0100391 
      jslanker@sniffenlaw.com 

ROBERT J. SNIFFEN 

      Florida Bar No.: 0000795 

      rsniffen@sniffenlaw.com 
 

SNIFFEN & SPELLMAN, P.A. 

123 North Monroe Street 
Tallahassee, Florida 32301 

Telephone: (850) 205-1996 

Facsimile: (850) 205-3004  

 

and 

 

WILLIAM W. LARGE 

Florida Bar No.: 981273 
william@fljustice.org 

 

FLORIDA JUSTICE REFORM 

INSTITUTE 

210 S. Monroe Street 

Tallahassee, Florida 32301 

Telephone: (850) 222-0170 
Facsimile: (850) 222-1098 

 

Counsel for the Florida Justice Reform 
Institute 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

electronically filed with the Court this 14th day of September, 2018, and thereby 

electronically transmitted to counsel of record and separately served to those noted 
below on the Service List. 

 

Service List 

 

LAURA K. WHITMORE 

Committee Chair  

Shook, Hardy & Bacon 
100 N. Tampa Street, Suite 2900 

Tampa, Florida 33602 

lwhitmore@shb.com 
 

FRANK E. BROWN  

Reemployment Assist. Appeals Comm.  

Suite 101, Rhyne Building  
2740 Centerview Drive  

Tallahassee, Florida 32399-4151  

(850) 487-2685  
Frank.Brown@raac.myflorida.com 

 

HEATHER TELFER  

Bar Staff Liaison to the Committee  
651 E. Jefferson Street  

Tallahassee 32399-2300  

htelfer@flabar.org 
 

 

CERTIFICATE OF TYPEFACE COMPLIANCE 

 

I also certify that the foregoing complies with the font requirements of 
Florida Rule of Appellate Procedure 9.210(a)(2) by using Times New Roman 14-

point font.  

 

s/ Jeffrey D. Slanker   
JEFFREY D. SLANKER 
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