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IN THE SUPREME COURT OF FLORIDA 

THE FLORIDA BAR RE: 

PETITION TO AMEND RULE  CASE NO.   SC18-881 

REGULATING THE FLORIDA BAR 4-7.22 

MOTION OF 1-800-411-PAIN REFERRAL SERVICE, LLC FOR LEAVE 

TO REPLY TO THE FLORIDA BAR’S RESPONSE TO COMMENTS 

AND REPLY TO RESPONSE 

1-800-411-PAIN Referral Service, LLC (“411-Pain”) respectfully requests 

leave to reply to the Response filed by The Florida Bar because the Bar raised two 

new issues in its Response:  (1) the assertion that the proposed rule regulates only 

conduct and not speech; and (2) alternative language to potentially replace what 

the Bar previously submitted. 

REPLY TO ASSERTION THAT THE PROPOSED RULE 

REGULATES ONLY CONDUCT AND NOT SPEECH 

Auto accident victims often have medical and legal problems resulting from 

the accident.  411-Pain and its participating lawyers wish to advertise that callers 

can be referred to both a doctor and a lawyer for these problems.  Under penalty of 

disciplinary action, the proposed rule restricts lawyers from participating in group 

advertising that conveys this useful, truthful, and non-misleading message. 

The Bar’s Response does not direct respond to 411-Pain’s arguments that the 

proposed rule unconstitutionally restricts commercial speech rights.  Instead, the 
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Bar now asserts that the proposed rule regulates conduct rather than speech.  This 

assertion is not correct, for at least four reasons. 

 First, the Bar candidly admits that the “conduct” regulated by the proposed 

rule is that of referral services, not of lawyers.  The Bar’s Response states that the 

proposed rule “would prohibit referral services from accepting money or other 

benefits in consideration for making multi-disciplinary referrals.”  (Emphasis 

added.)4  Neither the Bar nor this Court, however, regulate non-lawyers such as 

referral services unless they engage in the unlicensed practice of law.  See Art. V, § 

15, Fla. Const.  411-Pain does not engage in UPL, and no such allegation has been 

raised.  Thus, the rule cannot lawfully do what the Bar says it does. 

 Second, the Bar rules expressly define “qualifying providers” to include 

“group advertising services.”  Rule 4-7.22(b)(2).  Qualifying providers such as 

411-Pain are a vehicle through which participating lawyers can advertise their 

availability to represent accident victims.  Advertising that proposes a commercial 

transaction is commercial speech.  Central Hudson Gas & Elec. Corp. v. Pub. 

Serv. Comm’n of N.Y., 447 U.S. 557, 562 (1980).  Lawyers participate with 

qualifying providers for the purpose of engaging in commercial speech. 

                                                 
4 The Bar’s Response uses the term “referral services.”  The term used in current 

Rule 4-7.22 is “qualifying provider.”  For purposes of this Motion and Reply, those 

terms are used interchangeably. 
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 Third, it cannot reasonably be disputed that the Special Committee was 

formed to address increased advertising by referral services.  The Final Report of 

the Special Committee makes this abundantly clear.  For example:  the Special 

Committee was created “[i]n the midst of explosive increases in advertising by for-

profit lawyer referral services” (p. 2); the Special Committee was charged with 

“making recommendations to The Florida Bar Board of Governors regarding any 

changes to the Rules Regulating The Florida Bar and any other action deemed 

necessary to protect the public and ensure compliance with the lawyer advertising 

rules” (p. 2); the Bar allegedly “received ‘numerous complaints regarding 

advertising by lawyer referral services in Florida’” (p. 2); “the impetus behind the 

creation of the special committee was related to the proliferation of for-profit 

personal injury lawyer referral services and their attendant advertising” (p. 3); 

“Critical interest in lawyer referral services within the State of Florida – 

particularly for-profit services – parallels the growth of lawyer advertising . . .” (p. 

13); and one of the Bar’s key speakers at a public hearing called a law firm 

because she was attracted by its advertising (pp. 19-20). 

 Fourth, and most importantly, to accept the Bar’s assertion that the proposed 

rule is directed only at conduct would allow the Bar to do indirectly what it cannot 

do directly – which is to prohibit lawyers from engaging in a form of truthful, non-

misleading advertising without meeting the requirements of Central Hudson.  
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Under the “regulation of conduct” rationale raised in the Bar’s Response, a rule 

could be adopted to allow lawyers to advertise on television as long as they did not 

engage in the “conduct” of accepting cases generated by that advertising.  The Bar 

could not successfully defend such a rule by arguing that the rule regulates only the 

“conduct” of accepting cases. 

The two cases cited by the Bar are inapplicable to this case.5  411-Pain has 

not contended that the act of accepting referrals is “expressive conduct.”  Rather, 

411-Pain argues that the proposed rule directly restricts lawyers who work with 

qualifying providers from engaging in a form of commercial speech that is left 

open to similarly-situated lawyers who do not work with qualifying providers.  A 

lawyer who does not work with a qualifying provider is free to advertise that he or 

she will handle a client’s business litigation and will refer that client to accountants 

or other professionals as needed for that same case.  411-Pain and its participating 

lawyers simply wish to advertise a similar message – that callers can be referred to 

both lawyers and doctors for their accident cases.  But the proposed rule effectively 

                                                 
5 In Rumsfeld v. Forum for Academic and Institutional Rights, Inc., 547 U.S. 47 

(2006), the focus was on a statute that allowed military recruiters to come on 

university campuses.  The focus in this case is whether lawyers, who currently may 

engage in group advertising through qualifying providers to communicate their 

availability to represent accident victims for all cases, will have restrictions put on 

that message.  The Supreme Court concluded that schools do not host recruiters 

and recruiting events for the purpose of expressing a message.  That is not the case 

when lawyers join referral services – they do so for the specific purpose of 

engaging in commercial speech. 
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restricts lawyers from participating in group advertising that conveys this truthful, 

non-misleading message. 

REPLY TO ALTERNATIVE LANGUAGE PRESENTED BY THE BAR 
 

 The Bar’s Response for the first time presents alternative language for 

Proposed Rule 4-7.22(d)(5).  This alternative language highlights the fact that the 

rule’s restrictions on lawyer advertising are triggered by the conduct of someone 

other than the lawyer – specifically, by the actions of non-lawyers. 

 As explained in 411-Pain’s Comments, no one pays 411-Pain anything for a 

referral to a lawyer.  Under the Bar’s alternative language, lawyers who do not pay 

for referrals would still be prohibited from taking cases based solely on the conduct 

of other persons or entities who are not regulated by the Bar – in 411-Pain’s case, 

that would be 411-Pain itself (as a qualifying provider) and the participating 

medical providers who pay 411-Pain an advertising fee to obtain medical referrals.6 

 If neither the participating doctor nor the participating lawyer paid 411-Pain, 

the alternative language would not bar the lawyer from accepting a referral for the 

same incident in which the doctor accepted a referral.  But if only the doctor pays 

an advertising fee to 411-Pain, then the lawyer’s ability to advertise for and accept 

                                                 
6 Although the ability to refer to both medical and legal professionals makes 411-

Pain more attractive to users who need both services, this does not change the 

undisputed fact that no one pays 411-Pain anything for referral to a lawyer. 
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referrals relating to those cases is restricted.7  This makes it obvious that the rule is 

designed not to control the lawyer’s conduct but to restrict the content of the 

advertising for the lawyer’s services. 

Because the proposed rule forces lawyers to decline a case if a referral is 

also made to another professional for the same incident, it creates a financial 

disincentive for lawyers to advertise through qualifying providers by negating the 

economic purpose underlying the advertising.  The rule essentially eliminates the 

value of the advertising to the participating lawyers, rendering it useless as 

commercial speech.  The Bar must properly justify its rule in order for it to survive 

scrutiny under the First Amendment.  See Simon & Schuster, Inc. v. Members of 

New York State Crime Victims Board, 502 U.S. 105, 115-116 (1991).  As detailed 

in 411-Pain’s Comments, the Bar cannot meet that burden and so this Court should 

reject the proposed rule. 

 

 

 

 

                                                 
7 411-Pain does not suggest that a non-lawyer’s conduct can never be relevant to 

the determination of whether a lawyer has acted ethically.  For example, a lawyer 

may not accept a case obtained through improper solicitation by a non-lawyer.  But 

no improper conduct occurs in 411-Pain’s situation.  The advertising fees that 

medical providers pay to 411-Pain are lawful and legitimate. 
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      Respectfully submitted, 

 

      /s/  Timothy P. Chinaris 

      _____________________________ 

 

      Timothy P. Chinaris 

      Florida Bar No. 0564052 

      P.O. Box 120186 

      Nashville, Tennessee  37212-0186 

      Primary e-mail address:    

      tchinaris@gmail.com 

      Secondary e-mail address:    

      tim.chinaris@belmont.edu 

       

      Counsel for: 

1-800-411-PAIN Referral Service, LLC 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true copy of the foregoing was filed through the 

Portal and furnished to the persons listed below, by e-mail service, on this ______ 

day of July 2018 to: 

Joshua E. Doyle, Florida Bar Executive Director 

 

Michael J. Higer, Florida Bar President 2017-18 

 

Michelle R. Suskauer, Florida Bar President-elect 2017-18 

 

John M. Stewart, Florida Bar President-elect 2017-18 

 

Barry S. Richard 

 

Lawrence E. Sellers, Jr. 

Chair, Board Review Committee on Professional Ethics 2018-19 

 

Lori S. Holcomb 

Florida Bar Director, Division of Ethics and Consumer Protection 

 

Elizabeth Clark Tarbert 

Florida Bar Ethics Counsel 

 

The Florida Bar 

651 East Jefferson Street 

Tallahassee, Florida  32399-2300 

Primary e-mail address:  jdoyle@flabar.org 

Secondary e-mail address:  eto@flabar.org 

 

  

       

       /s/ Timothy P. Chinaris 
       ______________________ 

Timothy P. Chinaris 

       Florida Bar No. 0564052 
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CERTIFICATE OF TYPE SIZE AND STYLE 
 

 I HEREBY CERTIFY that this document is typed in 14 point Times 

 

New Roman Regular type. 

 

 

 

       /s/ Timothy P. Chinaris 

       ______________________ 

Timothy P. Chinaris 

       Florida Bar No. 0564052 
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