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Amendment to Jury Instructions
in Contracts and Business Cases  

The Supreme Court Committee on Standard Jury Instructions in Contracts and
Business Cases submits this notice of republication for an amendment to
Instruction 416.24, Florida Standard Jury Instruction Contract and Business
Cases. This instruction was previously published on December 15, 2014, and as a
result of the comments received was further amended. Interested parties have
until April 15, to submit comments electronically to the Contracts and Business
Cases Committee at sjicontracts@�courts.org , or to the Chair of the Contracts
and Business Cases Committee, Manuel Farach, at
mfarach@richmangreer.com , and a copy to the Florida Bar staff liaison for the
committee, Gregory A. Zhelesnik, at gzhelesnik@�abar.org .

 
416.24 BREACH OF IMPLIED COVENANT OF 

GOOD FAITH AND FAIR DEALING

 
 
 
 
In the contract in this case, there is an implied promise of good faith and fair

dealing. This means that neither party will do anything to unfairly interfere

with the right of any other party to the contract to receive the contract’s
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bene�ts; however, the implied promise of good faith and fair dealing cannot

create obligations that are inconsistent with the contract’s terms. An implied

covenant of good faith and fair dealing exists in all contracts. (Claimant)

contends that (defendant) violated the duty to act in good faith and fairly

under [a] speci�c part[s] of the contractthe implied covenant of good faith

and fair dealing in the contract in this case. To establish this claim, (claimant)

must prove all of the following: 
 
 

1. (Claimant) and (defendant) entered into a contract; 
 
 
2. (Claimant) did all, or substantially all, of the signi�cant things that the
contract required [him] [her] [it] to do [or that [he] [she] [it] was excused
from having to do those things]; 
 
 

3. All conditions required for (defendant’s) performance had occurred; 
 
 

4. (Defendant’s) actions [or omissions] unfairly interfered with (claimant’s)
receipt of the contract’s bene�ts; 
 
 

54. (Defendant’s) conduct did not comportwas not consistent with
(claimant’s) reasonable contractual expectations under [a]identify speci�c
partprovision(s) of the contract]; and 
 
 

65. (Claimant) was harmeddamaged by (defendant’s) conduct.

NOTE ON USE FOR 416.24

 
The question of whether a particular contract is one in which an implied

covenant of good faith and fair dealing applies is a question for the trial court to
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answer in the �rst instance. This instruction should not be used to rewrite or vary

the express terms of the contract. See case notes.

 
SOURCES AND AUTHORITIES FOR 416.24

 
1. The implied covenant of good faith and fair dealing exists in virtually all

contractual relationships. County of Brevard v. Miorelli Engineering, Inc., 703

So.2d 1049, 1050-51 (Fla. 1998) Sepe v. City of Safety Harbor, 761 So.2d 1182, 1184

(Fla. 2d DCA 2000); Restatement (Second) of Contracts § 205 (1981).
2. The purpose of the implied covenant of good faith is “to protect the reasonable
expectations of the contracting parties.” Ins. Concepts & Design, Inc. v.
Healthplan Services, Inc., 785 So.2d 1232, 1234-35 (Fla. 4th DCA 2001). See also Cox
v. CSX Intermodal, Inc., 732 So.2d 1092, 1097 (Fla. 1st DCA 1999) (“[T]he implied
covenant of good faith and fair dealing is designed to protect the contracting
parties’ reasonable expectations.”).

3. The implied covenant of good faith “is a gap �lling default rule” which comes
into play “when a question is not resolved by the terms of the contract or when
one party has the power to make a discretionary decision without de�ned
standards.” Speedway SuperAmerica, LLC v. Tropic Enterprises, Inc., 966 So.2d 1, 3
n.2 (Fla. 1st DCA 2007); see also Cox, 732 So.2d at 1097.

4. “Because the implied covenant is not a stated contractual term, to operate it
attaches to the performance of a speci�c or express contractual provision.” Snow
v. Ruden, McClosky, Smith, Schuster & Russell, P.A., 896 So.2d 787, 792 (Fla. 2d
DCA 2005).

5. The implied covenant of good faith cannot override an express contractual
provision. Snow, 896 So.2d at 791-92; see also Ins. Concepts, 785 So.2d at 1234.

6. “The implied obligation of good faith cannot be used to vary the terms of an
express contract.” City of Riviera Beach v. John’s Towing, 691 So.2d 519, 521 (Fla.
4th DCA 1997); see also Ins. Concepts, 785 So.2d at 1234-35 (“Allowing a claim for
breach of the implied covenant of good faith and fair dealing ‘where no
enforceable executory contractual obligation’ remains would add an obligation
to the contract that was not negotiated by the parties.”) (citations omitted).
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7. Good faith means honesty, in fact, in the conduct of contractual relations.
Burger King Corp. v. C.R. Weaver, 169 F.3d 1310, 1315 (11th Cir. 1999) (citing Harrison
Land Dev. Inc. v. R & H Holding Co., 518 So.2d 353, 355 (Fla. 4th DCA 1987)); see
also Restatement (Second) of Contracts § 205 cmt. a (1981).

[Revised: 04-24-2018]

 Appendix D–4

https://www.floridabar.org/news/tfb-news/


4/24/2018 Florida Bar News – Amendments to jury instructions in contracts and business cases – The Florida Bar

https://www.floridabar.org/news/tfb-news/?durl=/DIVCOM/JN/jnnews01.nsf/cb53c80c8fabd49d85256b5900678f6c/A32081D32266096D85257D8F006A568F!opendoc

FLORIDA BAR NEWS

News HOME    

Search News Archives

The Florida Bar News
Advertising Rates • Classifieds • A�orneys Exchange •
Archives • Subscribe • Journal

December 1, 2014

 
 

Amendments to jury instructions
in contracts and business cases

 
 
 
 
The Supreme Court Committee on Standard Jury Instructions in Contracts and

Business Cases submits these amendments to the following Florida Standard

Jury Instructions in Contracts and Business Cases: Instructions 416.24, 416.25,

new Instructions 416.34, 416.41, and model verdict forms for Instructions 416.3,

416.4, 416.24, 416.25, 416.32. 
 
 
Interested parties have until January 15, to submit comments electronically to
the Contracts and Business Cases Committee at sjicontracts@�courts.org , or
to the Chair of the Contracts and Business Cases Committee, Manuel Farach, at
mfarach@richmangreer.com , and a copy to the Florida Bar liaison for the
committee, Heather Telfer, htelfer@�abar.org .
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416.24 Breach of Implied Covenant of 
Good Faith and Fair Dealing

 
In the contract in this case, there is an implied promise of good faith and fair

dealing. This means that neither party will do anything to unfairly interfere

with the right of any other party to the contract to receive the contract’s

bene�ts; however, the implied promise of good faith and fair dealing cannot

create obligations that are inconsistent with the contract’s terms. (Claimant)

contends that (defendant) violated the duty to act in good faith and fairly

under [a] speci�c part[s] of the contract. To establish this claim, (claimant)

must prove all of the following: 
 
 
1. (Claimant) and (defendant) entered into a contract; 
 
 

2. (Claimant) did all, or substantially all, of the signi�cant things that the
contract required [him] [her] [it] to do [or that [he] [she] [it] was excused from
having to do those things]; 
 
 

3. All conditions required for (defendant’s) performance had occurred; 
 
 

4. (Defendant’s) actions [or omissions] unfairly interfered with (claimant’s)
receipt of the contract’s bene�ts; 
 
 

5. (Defendant’s) conduct did not comport with (claimant’s) reasonable
contractual expectations under [a] speci�c part(s) of the contract; and 
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6. (Claimant) was harmeddamaged by (defendant’s) conduct. 
 
 

 
NOTE ON USE FOR 416.24

 
The question of whether a particular contract is one in which an implied

covenant of good faith and fair dealing applies is a question for the trial court to

answer in the �rst instance.

 
SOURCES AND AUTHORITIES FOR 416.24

 
 
 
 
1. The implied covenant of good faith and fair dealing exists in virtually all

contractual relationships. Sepe v. City of Safety Harbor, 761 So. 2d 1182, 1184 (Fla.

2d DCA 2000); Restatement (Second) of Contracts § 205 (1981). 
 
 
2. The purpose of the implied covenant of good faith is “to protect the reasonable
expectations of the contracting parties.” Ins. Concepts & Design, Inc. v.
Healthplan Services, Inc., 785 So. 2d 1232, 1234–35 (Fla. 4th DCA 2001). See also
Cox v. CSX Intermodal, Inc., 732 So. 2d 1092, 1097 (Fla. 1st DCA 1999) (“[T]he implied
covenant of good faith and fair dealing is designed to protect the contracting
parties’ reasonable expectations.”). 
 
 

3. The implied covenant of good faith “is a gap �lling default rule” which comes
into play “when a question is not resolved by the terms of the contract or when
one party has the power to make a discretionary decision without de�ned
standards.” Speedway SuperAmerica, LLC v. Tropic Enterprises, Inc., 966 So. 2d 1,
3 n.2 (Fla. 1st DCA 2007); see also Cox, 732 So. 2d at 1097. 
 
 

 Appendix D–7



4/24/2018 Florida Bar News – Amendments to jury instructions in contracts and business cases – The Florida Bar

https://www.floridabar.org/news/tfb-news/?durl=/DIVCOM/JN/jnnews01.nsf/cb53c80c8fabd49d85256b5900678f6c/A32081D32266096D85257D8F006A568F!opendoc

4. “Because the implied covenant is not a stated contractual term, to operate it
attaches to the performance of a speci�c or express contractual provision.” Snow
v. Ruden, McClosky, Smith, Schuster & Russell, P.A., 896 So. 2d 787, 792 (Fla. 2d
DCA 2005). 
 
 

5. The implied covenant of good faith cannot override an express contractual
provision. Snow, 896 So. 2d at 791–92; see also Ins. Concepts, 785 So. 2d at 1234. 
 
 

6. “The implied obligation of good faith cannot be used to vary the terms of an
express contract.” City of Riviera Beach v. John’s Towing, 691 So. 2d 519, 521 (Fla.
4th DCA 1997); see also Ins. Concepts, 785 So. 2d at 1234–35 (“Allowing a claim for
breach of the implied covenant of good faith and fair dealing ‘where no
enforceable executory contractual obligation’ remains would add an obligation
to the contract that was not negotiated by the parties.”) (citations omitted). 
 
 

7. Good faith means honesty, in fact, in the conduct of contractual relations.
Burger King Corp. v. C.R. Weaver, 169 F. 3d 1310, 1315 (11th Cir. 1999) (citing Harrison
Land Dev. Inc. v. R & H Holding Co., 518 So. 2d 353, 355 (Fla. 4th DCA 1987)); see
also Restatement (Second) of Contracts § 205 cmt. a (1981). 
 
 

 
 

416.25 AFFIRMATIVE DEFENSE – MUTUAL MISTAKE OF FACT

 
 
 
 
(Defendant) claims that [he] [she] [it] should be able to set aside the contract

because the parties were mistaken about (insert description of mistake). To

establish this defense, (defendant) must prove the following: 
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1. The parties were mistaken about (insert description of mistake); and 
 
 

2. (Defendant) did not bear the risk of mistake. A party(Defendant) bears the
risk of a mistake when 
 
 

[the parties’ agreement assigned the risk to [him] [her] [it]]* 
 
 

[or] 
 
 

[[he] [she] [it] was aware, at the time the contract was made, that [he] [she] [it]
had only limited knowledge about the facts relating to the mistake but
decided to proceed with the contract].**

 
* The court should give the �rst option only if the court �nds that the contract

is ambiguous regarding whether the contract assigns the risk to the

defendant. 
**The court should give the second option only if there is competent, 

substantial evidence that, at the time the contract was made, the defendant

had only limited knowledge with respect to the facts relating to the mistake

but treated the limited knowledge as suf�cient.

NOTES ON USE FOR 416.25

 
 
 
 
1. The court should not give this instruction if it determines that the alleged

mistake was not material. 
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2. The court should not give this instruction if it �nds that the contract
unambiguously assigns the risk to the defendant or if the court assigns the risk
of mistake to the defendant on the ground that it is reasonable under the
circumstances to do so. 
 
 

 
SOURCES AND AUTHORITIES FOR 416.25

 
 
 
 
1. “A party may avoid a contract by proving mutual mistake regarding a basic

assumption underlying the contract. However, to prevail on this basis the party

must also show he did not bear the risk of mistake.” Leff v. Ecker, 972 So. 2d 965,

966 (Fla. 3d DCA 2007) (citation omitted). 
 
 
2. “A party bears the risk of a mistake when (a) the risk is allocated to him by
agreement of the parties or (b) he is aware, at the time the contract is made, that
he has only limited knowledge with respect to the facts to which the mistake
relates but treats his limited knowledge as suf�cient, or (c) the risk is allocated to
him by the court on the ground that it is reasonable in the circumstances to do
so.” Rawson v. UMLIC VP, L.L.C., 933 So. 2d 1206, 1210 (Fla. 1st DCA 2006) (quoting
Restatement (Second) of Contracts § 154 (1979)).

 
 

416.34 CLAIM – PROMISSORY ESTOPPEL 
 
(Claimant) has raised a claim of promissory estoppel. To establish this claim,

(claimant) must prove all of the following:
1. (Defendant) made a promise which (Defendant) should reasonably have
expected to cause (Claimant) to [take action] [not take action] upon; 
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2. (Claimant) [acted] [did not act] in reliance on the promise; and 
 
 

3. Injustice would result if the promise is not enforced.

 
SOURCES AND AUTHORITIES

 
1. “The basic elements of promissory estoppel are set forth in Restatement

(Second) of Contracts § 90 (1979), which states: 
 
 

(1) A promise which the promisor should reasonably expect to induce action

or forbearance on the part of the promisee or a third person and which does

induce such action or forbearance is binding if injustice can be avoided only

by enforcement of the promise. The remedy granted for breach may be

limited as justice requires. 
 
 
The character of the reliance protected is explained as follows: 
 
The promisor is affected only by reliance which he does or should foresee,
and enforcement must be necessary to avoid injustice. Satisfaction of the
latter requirement may depend on the reasonableness of the promisee’s
reliance, on its de�nite and substantial character in relation to the remedy
sought, on the formality with which the promise is made, on the extent to
which the evidentiary, cautionary, deterrent and channeling functions of
form are met by the commercial setting or otherwise, and on the extent to
which such other policies as the enforcement of bargains and the
prevention of unjust enrichment are relevant.

W.R. Grace & Co. v. Geodata Services, Inc., 547 So. 2d 919, 924 (Fla. 1989).
2. Promissory estoppel is “a quali�ed form of equitable estoppel which applies to
representations relating to a future act of the promisor rather than to an existing
fact.” Crown Life Ins. Co. v. McBride, 517 So. 2d 660, 661–62 (Fla. 1987). Promissory
estoppel “only applies where to refuse to enforce a promise, even though not
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supported by consideration, would be virtually to sanction the perpetration of
fraud or would result in other injustice. Such injustice may be found where the
promisor reasonably should have expected that his af�rmative representations
would induce the promisee into action or forbearance substantial in nature, and
where the promisee shows that such reliance thereon was to his detriment.”Id.
at 662. 
 
 

3. The evidentiary standard for this claim is clear and convincing. See W.R. Grace. 
 
 

4. Using promissory estoppel as a defense does not have a well-enough
established body of law to justify an instruction. Only Marin v. Seven of Five
Limited, 921 So. 2d 699 (Fla. 4 DCA 2006) cites promissory estoppel as a defense. 
 
 

 
416.41 MISAPPROPRIATION OF TRADE SECRETS

 
 
 
 
(Claimant) claims that [he] [she] [it] had a trade secret and that (defendant)

misappropriated that trade secret. 
 
 
To prove that (claimant) had a trade secret, [he] [she] [it] must prove that: 
 
 

1. (Claimant) had (insert description of information) that: 
 
 

a. derived actual or potential independent economic value from not being
generally known to other persons who could obtain value from its disclosure
or use; and 
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b. was not readily ascertainable by proper means by other persons. 
 
 

2. (Claimant) took reasonable steps, under the circumstances, to maintain the
secrecy of (insert description of information). 
 
 

If you �nd that (claimant) proved that [he] [she] [it] had a trade secret, then
(claimant) must further establish that the trade secret was misappropriated by
proving that: Select one or more of the following:  
 
 

a. Acquisition Theory, § 688.002(2)(a) [(Defendant) acquired (claimant’s) trade
secret and (defendant) knew or had reason to know [he] [she] [it] acquired the
trade secret through improper means, such as theft, bribery,
misrepresentation, or [breach of a duty to maintain secrecy] [inducing a
breach of duty to maintain secrecy], or espionage through electronic or other
means.] 
 
 

b. Disclosure Theory, § 688.002(2)(b)1. [(Defendant) disclosed or used (claimant’s)
trade secret without [his][her][its] [express][implied] consent and (defendant)
used improper means to acquire knowledge of the trade secret, such as theft,
bribery, misrepresentation, [breach of a duty to maintain secrecy][inducing a
breach of duty to maintain secrecy], or espionage through electronic or other
means.] 
 
 

c. Disclosure Theory, § 688.002(2)(b)2.a. [(Defendant) disclosed or used
(claimant’s) trade secret without [his] [her] [its] [express] [implied] consent at a
time when (defendant) knew or had reason to know that [his] [her] [its]
knowledge of (claimant’s) trade secret came from or through a person who
had used improper means to acquire that trade secret, such as theft, bribery,
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misrepresentation, [breach of a duty to maintain secrecy] [inducing a breach
of duty to maintain secrecy], or espionage through electronic or other means.] 
 
 

d. Disclosure Theory, § 688.002(2)(b)2.b. [(Defendant) disclosed or used
(claimant’s) trade secret without (claimant’s) [express] [implied] consent at a
time when (defendant) knew or had reason to know that [he] [she] [it]
acquired the trade secret under conditions where [he] [she] [it] had a duty to
maintain its secrecy or limit its use.] 
 
 

e. Disclosure Theory, § 688.002(2)(b)2.c. [(Defendant) disclosed or used
(claimant’s) trade secret without [his] [her] [its] [express] [implied] consent at a
time when (defendant) knew or had reason to know that (defendant’s)
knowledge of (claimant’s) trade secret was acquired from or through a person
who owed a duty to [him] [her] [it] to maintain its secrecy or limit its use.] 
 
 

f. Accident or Mistake Theory, § 688.002(2)(b)3. [(Defendant) disclosed or used
(claimant’s) trade secret without [his] [her] [its] [express] [implied] consent,
and before a material change in (defendant’s) position, [he] [she] [it] knew or
had reason to know that the information was a trade secret and that such
knowledge had been acquired by accident or mistake.] 
 
 

 
Note on Use 416.41

 
 
 
 
For the liability elements of misappropriation of trade secrets see § 688.002,

Florida Statutes.  
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VERDICT FORMS

 
 
 
 
The following Model Verdict forms are included as examples of how issues can

be submitted to the jury. They may be changed on a case-by-case basis

depending on the rulings and facts in a particular case. 
 
 
Historically, a general verdict on compensatory damages was considered
appropriate, and that is the only form of verdict provided in the Florida Rules of
Civil Procedure. See Fla. R. Civ. P. Form 1.986(a). However, with the advent of
special verdicts and the bifurcation of issues, it is now common for cases to be
submitted to the jury with a special verdict form. None of the following are
complete verdicts and in some instances more than one of these forms might
apply. 
 
 

 
FORM 416.3. MODEL FORM OF VERDICT FOR CONTRACT FORMATION 

 
 

VERDICT

 
 
 
 
We, the jury, return the following verdict: 
 
 
1. Were the essential contract terms clear enough so that the parties could
understand what each was required to do? 
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YES NO

 
 
 
 
2. Did the parties agree to the essential terms of the contract? 
 
 

 
YES NO

 
 
 
 
3. Did the parties agree to give each other something of value? [A promise to

do something, or not to do something, may have value.] 
 
 

 
YES NO

 
 
 
 
If your answer to any of the 3 questions is NO, your verdict is for the defendant

on this claim. If you answered YES to all 3 questions, then you should proceed

to the next question. 
 
 
SO SAY WE ALL, this

day of

, 2
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.

FOREPERSON

Notes on Use

 
 
 
 
1. Questions 1, 2, and 3 of this model verdict form should be used in conjunction

with Instruction 416.3. 
 
 
2. Question 3 should only be included if value is a disputed issue. 
 
 

 
FORM 416.4. MODEL FORM OF VERDICT FOR BREACH OF CONTRACT 

 
 

VERDICT

 
 
 
 
We, the jury, return the following verdict: 
 
 
1.a. Did (claimant) do all, or substantially all, of the essential things which the
contract required [him] [her] [it] to do? 
 
 

 
YES NO
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If your answer to 1.a. is NO, then answer 1.b. If your answer to 1.a. is YES, then

skip question 1.b. and answer question 2. 
 
 
1.b. Was (claimant) excused from having to do all, or substantially all, of the
essential things which the contract required [him] [her] [it] to do? 
 
 

 
YES NO

 
 
 
 
If your answers to questions 1.a and 1.b. are NO, your verdict is for defendant

on this claim, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If you answered YES to either part

of question 1, please answer questions [2] [3]. 
 
 
[2. Did all of the conditions that were required for (defendant’s) performance
occur? 
 
 

 
YES NO

 
 
 
 
If your answer to question 2 is NO, your verdict is for defendant on this claim,
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and you should not proceed further except to date and sign this verdict form

and return it to the courtroom. If your answer to question 2 is YES, please

answer [either part of] question 3.] Judge may require the jury to answer either

part of question 3, or both. 
 
 
3. Did (defendant) fail to do something essential which the contract required
[him] [her] [it] to do? 
 
 

 
YES NO

 
Did (defendant) do something that the contract prohibited [him] [her] [it] from

doing and that prohibition was essential to the contract?

 
YES NO

 
 
 
 
If your answer[s] to question 3 [is] [are both] NO, your verdict is for defendant,

and you should not proceed further except to date and sign this verdict form

and return it to the courtroom. If you answered YES to [either part of] question

3, please answer question 4. 
 
 
4. Was (claimant) damaged by that [failure] [prohibited conduct]? 
 
 

 
YES NO
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If your answer to question 4 is NO, your verdict is for defendant on this claim,

and you should not proceed further except to date and sign this verdict form

and return it to the courtroom. If your answer to question 4 is YES, please

answer question 5. 
 
 
5. What are (claimant’s) damages as a result of the [failure] [prohibited
conduct]? 
 
 

Total: 
 
 

SO SAY WE ALL, this

day of

, 2

.

FOREPERSON

Note on Use

 
 
 
 
Question 3 should only be used if the court �nds the issue of condition

precedent has been adequately raised. 
 
 

 
FORM 416.24. MODEL FORM OF VERDICT FOR BREACH OF IMPLIED
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COVENANT OF GOOD FAITH AND FAIR DEALING 
 
 

VERDICT

 
 
 
 
We, the jury, return the following verdict: 
 
 
1. Did (defendant’s) actions [or omissions] unfairly interfere with (claimant’s)
receipt of the contract’s bene�ts? 
 
 

 
YES NO

 
 
 
 
If your answer to question 1 is NO, your verdict is for defendant on this claim,

and you should not proceed further except to date and sign this verdict form

and return it to the courtroom. If your answer to question 1 is YES, please

answer question 2. 
 
 
2. Did (defendant’s) conduct not comport with (claimant’s) reasonable
contractual expectations under [a] speci�c part[s] of the contract? 
 
 

 
YES NO
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If your answer to question 2 is NO, your verdict is for defendant on this claim,

and you should not proceed further except to date and sign this verdict form

and return it to the courtroom. If your answer to question 2 is YES, please

answer question 3. 
 
 
3. Was (claimant) damaged by (defendant’s) conduct on this claim? 
 
 

 
YES NO

 
 
 
 
If your answer to question 3 is NO, your verdict is for defendant on this claim,

and you should not proceed further except to date and sign this verdict form

and return it to the courtroom. If your answer to question 3 is YES, then your

verdict is in favor of claimant. 
 
 
SO SAY WE ALL, this

day of

, 2

.

FOREPERSON

Notes on Use
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1. These are the questions to be used on the verdict form if instruction 416.24 is

read.  
 
 
2. This form should be used in conjunction with other forms, such as contract
formation and breach, as needed to include all of the required elements of the
cause of action. 
 
 

 
FORM 416.25. MODEL FORM OF VERDICT FOR AFFIRMATIVE DEFENSE –

MUTUAL MISTAKE OF FACT 
 
 

VERDICT

 
 
 
 
We, the jury, return the following verdict: 
 
 
1. Were [both] [all] parties mistaken about (insert description of mistake)? 
 
 

 
YES NO
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If your answer to question 1 is NO, you should not proceed further except to

date and sign this verdict form and return it to the courtroom. If your answer

to question 1 is YES, please answer question 2. 
 
 
2. Did (defendant) bear the risk of mistake? 
 
 

 
YES NO

 
 
 
 
If your answer to question 2 is NO, your verdict on this issue is for defendant

on this claim, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 2 is

YES, your verdict is for claimant on this claim.  
 
 
SO SAY WE ALL, this

day of

, 2

.

FOREPERSON

Note on Use
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If circumstances warrant, then speci�c interrogatories may be submitted to the

jury to determine whether the agreement assigned the risk to the defendant or

defendant had only limited knowledge about the facts relating to the mistake

but decided to proceed with the contract. 
 
 

 
FORM 416.32. MODEL FORM OF VERDICT FOR STATUTE OF LIMITATIONS

DEFENSE IN A BREACH OF CONTRACT CASE 
 
 

VERDICT

 
 
 
 
We, the Jury, return the following verdict:
1. Did (defendant’s) breach of the contract at issue occur before (insert date)?

 
YES NO 

 
 

Notes on Use

 
 
 
 
1. The court determines the elements of a breach of contract and the jury

determines the date the last element accrued.  
 
 
2. The court may modify this form in cases in which the statute of repose is in
question.  
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News HOME

3. The court may modify this form in cases in which there are multiple or
continuing breaches of contract.

[Revised: 04-21-2018]
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FLORIDA BAR NEWS

News HOME    

Search News Archives

The Florida Bar News
Advertising Rates • Classifieds • A�orneys Exchange •
Archives • Subscribe • Journal

May 1, 2017

Amendments to Standard Jury Instructions in
Contract and Business Cases

Tweet

The Supreme Court Committee on Standard Jury Instructions—Contracts and
Business publishes these new or amended Standard Jury Instructions—
Contracts and Business. The Committee proposes amending or creating the
following: 416.xx, Torts—Breach of Duty to Disclose—Residential; 416.xx, Piercing
the Corporate Veil; 416.xx, Legal Status of Entities; 416.xx, Legal Cause; 416.xx,
Promissory Estoppel; 416.20, Interpretation—Construction Against Drafter; 416.26,
Af�rmative Defense—Unilateral Mistake of Fact; Form 416.27, Model Form of
Verdict For Af�rmative Defense—Undue In�uence; 416.28, Model Form of Verdict
for Af�rmative Defense—Fraud; 416.30, Model Form of Verdict for Af�rmative
Defense—Waiver; Form 416.31, Model Form of Verdict for Af�rmative Defense—
Novation; Form 416.32, Model Form of Verdict For Af�rmative Defense—Statute
of Limitations.

Interested parties have until May 31, 2017, to submit comments electronically or
by mail to the Contract and Business Committee at sjicontract@�courts.org ,
or to the chair of the Contract and Business Committee, Manuel Farach,
McGlinchey Stafford, PLLC, 1 East Broward Boulevard, Suite 1400, Fort
Lauderdale, FL 33301-1834, mfarach@mcglinchey.com , and a copy to The
Florida Bar liaison for the committee, Krys Godwin, The Florida Bar, 651 E.
Jefferson Street, Tallahassee 32399-6523, kgodwin@�oridabar.org . 
 
 

Share 0 Share
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416.xx TORTS—BREACH OF DUTY TO DISCLOSE— RESIDENTIAL

 
To [recover damages from] [be entitled to rescind the transaction with]

(defendant) for nondisclosure in connection with the purchase of residential

real property, (claimant) must prove all of the following:

1. There was a condition in the property that:

A. Materially and adversely affected the value of the property; and
B. Was not readily observable and was not otherwise known to
(claimant).

2. (Defendant) knew of the condition and did not disclose it to (claimant).

NOTES ON USE FOR 416.xx

 
1. Johnson v. Davis, 480 So. 2d 625 (Fla. 1985), held that “where the seller of a

home knows of facts materially affecting the value of the property which are not

readily observable and are not known to the buyer, the seller is under a duty to

disclose them to the buyer. This duty is equally applicable to all forms of real

property, new and used.”
2. “As crafted by the supreme court [in Johnson v. Davis], the materiality of a fact
is to be determined objectively by focusing on the relationship between the
undisclosed fact and the value of the property.” Billian v. Mobil Corp., 710 So. 2d
984, 987 (Fla. 4th DCA 1998).

3. The committee takes no position on the precise parameters of the “readily
observable” standard as that is generally a question of fact for the jury to
determine. Compare Nelson v. Wiggs, 699 So. 2d 258 (Fla. 3d DCA 1997); M/I
Schottenstein Homes, Inc. v. Azam, 813 So. 2d 91 (Fla. 2002); Newbern v.
Mansbach, 777 So. 2d 1044 (Fla. 1st DCA 2001) 
 
 

 
416.xx PIERCING THE CORPORATE VEIL

 
A (form of business entity) is a legal entity separate from its owner(s). An owner

can be an/a [individual] [(form of business entity)]. The owner(s) are not liable
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for the acts of the (form of business entity) unless there is a piercing of the

corporate veil. In this case, (Claimant) seeks to “pierce the corporate veil”

between (form of business entity) and (Owner) so as to impose obligations

upon (Owner) which otherwise would be owing, if at all, solely from (form of

business entity).
In order to pierce the corporate veil and hold (Owner) liable for obligations of
(form of business entity), (Claimant) must show that:

1. (Owner) dominated and controlled (form of business entity) such that:

a. (form of business entity)’s separate identity was not suf�ciently

maintained, and
b. (form of business entity) lacked an existence independent from
(Owner); and

2. The corporate form of (business entity) was [formed] [used] for a

fraudulent or improper purpose; and
3. (Claimant) was harmed by the fraudulent or improper [formation] [use]
of the corporate form of (business entity).

NOTES ON USE FOR 416.xx

 
1. The context of each case dictates what terms should be inserted into the

bracketed spaces. Sometimes, plaintiffs or other claimants sue both the business

entity and the individual who are the subjects of the veil piercing claim, so the

form instruction identi�es the defendants as “(form of business entity)” and

“Owner,” but this may not be appropriate in all cases. There may also be more

than one entity or individual in any particular case.
2. “The mere fact that one or two individuals own and control the stock structure
of a corporation does not lead inevitably to the conclusion that the corporate
entity is a fraud or that it is necessarily the alter ego of its stockholders to the
extent that the debts of the corporation should be imposed upon them
personally.” Dania Jai-Alai Palace, Inc. v. Sykes, 450 So. 2d 1114, 1120 (Fla. 1984).

3. Although this doctrine arose in the corporate context, case law appears to
apply this doctrine to other business entities such as limited liability companies.
See, e.g., Houri v. Boaziz, 196 So. 3d 383 (Fla. 3d DCA 2016) (discussing piercing the
veil of limited liability companies).
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SOURCES AND AUTHORITIES FOR 416.xx

 
Dania Jai-Alai Palace, Inc. v. Sykes, 450 So. 2d 1114, 1120 (Fla. 1984) (citing

Advertects v. Sawyer Industries, Inc., 84 So. 2d 21, 23, 24 (Fla. 1955)), is the seminal

case on this topic; Beltran v. Miraglia, 125 So. 3d 855 (Fla. 4th DCA 2013) (causality

of harm arose from improper conduct of the defendant); Gasparini v.

Pordomingo, 972 So. 2d 1053 (Fla. 3d DCA 2008) (only one or few owners would

not permit piercing of corporate veil even if it were the alter ego of the

shareholder); Steinhardt v. Banks, 511 So. 2d 336 (Fla. 4th DCA 1987) (illegal

purpose, fraud, or evading existing obligations). 
 
 

 
416.xx LEGAL STATUS OF ENTITIES

 
[Plaintiff] [Defendant] is a (type of business entity). A (type of business entity) is

a person under the law. All persons, whether (type of business entity) or

individuals, are entitled to equal treatment under the law.
A (type of business entity) can act only through its [agent(s)] [employee(s)]
[of�cer(s)] [director(s)] [manager(s)] [member(s)] [partner(s)].

 
NOTE ON USE FOR 416.xx

 
1. Not every entity (e.g., sole proprietorships and general partnerships) may

constitute a legal person, and the court should only give this instruction when

the entity is recognized under the law as a separate legal person. A government

organization may be a separate legal person under the law and, as determined

by the court, may be deemed a business entity within the meaning of this

instruction.
2. The list of individuals through which an entity can act is not exhaustive.
Additionally, individuals may act in more than one capacity on behalf of an
entity, and an entity may act through more than one individual. The court should
tailor this instruction as the circumstances of the case require when the entity is
recognized under the law as a legal person.
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3. In an appropriate situation, it may be necessary for the court to instruct the
jury whether the agent, employee, of�cer, director, manager, member, or
partner of the entity is testifying on behalf of himself/herself, the entity, or both. 
 
 

 
416.xx LEGAL CAUSE

a. Legal cause generally:

Breach of a �duciary duty is a legal cause of [loss] [injury] [or] [damage] if it

directly and in natural and continuous sequence produces or contributes

substantially to producing such [loss] [injury] [or] [damage], so that it can

reasonably be said that, but for the breach of �duciary duty, the [loss] [injury]

[or] [damage] would not have occurred.

b. Concurring cause:

In order to be regarded as a legal cause of [loss] [injury] [or] [damage] a

breach of the �duciary duty need not be the only cause. A breach of a

�duciary duty may be a legal cause of [loss] [injury] [or] [damage] even

though it operates in combination with [the act of another] [some natural

cause] [or] [some other cause] if the breach of �duciary duty contributes

substantially to producing such [loss] [injury] [or] [damage]. 
 
 
c. Intervening cause: 
 
 

Do not use the bracketed �rst sentence if this instruction is preceded by the
instruction on concurring cause:* 
 
 

*[In order to be regarded as a legal cause of [loss] [injury] [or] [damage],
breach of �duciary duty need not be its only cause.] Breach of �duciary duty
may also be a legal cause of [loss] [injury] [or] [damage] even though it
operates in combination with [the act of another] [some natural cause] [or]
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[some other cause] occurring after the breach of �duciary duty occurs if [such
other cause was itself reasonably foreseeable and the breach of �duciary duty
contributes substantially to producing such [loss] [injury] [or] [damage]] [or]
[the resulting [loss] [injury] [or] [damage] was a reasonably foreseeable
consequence of the breach of �duciary duty and the breach of �duciary duty
contributes substantially to producing it]. 
 
 

 
416.xx PROMISSORY ESTOPPEL

 
A party who has not entered a contract to do something, but who has

promised to do something, sometimes has a legal obligation to ful�ll the

promise, but only when speci�c conditions are met. This is sometimes called

“promissory estoppel.” To recover damages from (defendant) for promissory

estoppel, (claimant) must prove all of the following:

1. (Defendant) promised to [describe subject matter of alleged promise];
2. (Defendant) should have expected the promise to change (claimant)’s
behavior;

3. In reliance on (defendant)’s promise, (claimant) changed [his] [her] [its]
behavior; and

4. Injustice can be avoided only if the promise is enforced.

To “change behavior” means to do something of signi�cance that the person

otherwise would not have done, or to refrain from doing something of

signi�cance that the person otherwise would have done.
A claim of this kind must be proved by clear and convincing evidence, not just
by the greater weight of the evidence. Your verdict will be for (claimant) on
this claim only if you �nd by clear and convincing evidence each of the
elements that I just described to you. 
 
 

 
NOTE ON USE FOR 416.xx
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1. The de�nition of the clear and convincing evidence standard is set forth in

Standard Jury Instruction—Civil 405.4.
2. No Florida court has directly decided the issue of whether the court or a jury
should decide the issues related to a promissory estoppel claim; however, there
are several Florida appellate decisions that have indicated that it is appropriate
to submit such a claim to a jury. See, e.g., Sunshine Bottling Co. v. Tropicana
Prods. Inc., 757 So. 2d 1231, 1232 (Fla. 3d DCA 2000) (concluding that trial court
erred in entering a judgment notwithstanding the verdict and reversing and
remanding for reinstatement of the jury’s award on the promissory estoppel
claim); W.R. Townsend Contracting, Inc. v. Jensen Civil Constr., Inc., 728 So. 2d
297, 306 (Fla. 1st DCA 1999) (reversing order dismissing promissory estoppel claim
and remanding with instructions for a jury trial). 
 
 

 
SOURCES AND AUTHORITIES FOR 416.xx

 
1. The Florida Supreme Court recognized the existence of an af�rmative cause of

action for promissory estoppel in W.R. Grace & Co. v. Geodata Servs., Inc., 547 So.

2d 919 (Fla. 1989). The Court held that the doctrine applies “where the promise is

de�nite, of a substantial nature, and established by clear and convincing

evidence.” Id. at 920. The Court further stated that “[t]he basic elements of

promissory estoppel are set forth in Restatement (Second) of Contracts sec. 90

(1979),” and quoted the following from the Restatement: “A promise which the

promisor should reasonably expect to induce action or forbearance on the part

of the promise or a third person and which does induce such action or

forbearance is binding if injustice can be avoided only by enforcement of the

promise.” Id. at 924. But see, State, Dep’t of Health and Rehabilitative Servs. v.

Law Of�ces of Donald W. Belveal, 663 So. 2d 650, 652 (Fla. 2d DCA 1995) (“The law

of this state recognizes that the theory of promissory estoppel applies to the

sovereign only under exceptional circumstances.”).
2. In Doe v. Univision Television Grp., Inc., 717 So. 2d 63, 65 (Fla. 3d DCA 1998), the
court held that “the doctrine of promissory estoppel comes into play where the
requisites of contract are not met, yet the promise should be enforced to avoid
injustice.”
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3. A cause of action for promissory estoppel is not available where the claim
would be barred by the statute of frauds. Coral Reef Drive Land Dev., LLC v. Duke
Realty Ltd. P’ship, 45 So. 3d 897, 906 n. 8 (Cope, J., dissenting), citing
Tannenbaum v. Biscayne Osteopathic Hosp., Inc., 190 So. 2d 777, 779 (Fla. 1966).

 
416.20 INTERPRETATION—CONSTRUCTION AGAINST DRAFTER

 
You must �rst attempt to determine the meaning of the ambiguous term[s] in

the contract from the evidence presented and the previous instructions. If you

cannot do so, only then should you consider which party drafted the disputed

term[s] in the contract and then construe the language against that party.

 
NOTES ON USE FOR 416.20

 
1. This instruction endeavors to explain to the jury that this principle should be

secondary to the consideration of other means of interpretation, principally

the consideration of parol evidence that may explain the parties’ intent at the

time they entered into the contract. See W. Yellow Pine Co. v. Sinclair, 90 So.

828, 831 (Fla. 1922) (the rule to construe against the drafter should not be used

if other rules of construction reach the intent of the parties); The School Bd. of

Broward Cnty. v. The Great Am. Ins. Co., 807 So. 2d 750 (Fla. 4th DCA 2002) (the

rule to construe against the drafter is a secondary rule of interpretation and

should be used as a last resort when all ordinary interpretive guides have

been exhausted); DSL Internet Corp. v. TigerDirect, Inc., 907 So. 2d 1203, 1205

(Fla. 3d DCA 2005) (the against-the-drafter rule is a rule of last resort and is

inapplicable if there is evidence of the parties’ intent). There is a risk that the

jury may place too much emphasis on this rule, to the exclusion of evidence

and other approaches; therefore, this instruction should be given with

caution. One district court of appeal has held that express contractual provisions

prohibiting use of this principle must be enforced. Agile Assur. Group, Ltd. v.

Palmer, 147 So. 3d 1017 (Fla. 2d DCA 2014).
2. The Committee has been unable to �nd case law authority applying this
principle when the contract contains language stating the contract will not be
interpreted against the drafter. If the contract at issue or an applicable statute
provides that the contract will not be construed against the drafter, the
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Committee would suggest that this be taken into consideration before this
instruction is used, particularly given the secondary rule of interpretation
principle expressed in the preceding paragraph and established Florida law that
every provision in a contract should be given meaning and effect. See Excelsior
Ins. Co. v. Pomona Park Bar & Package Store, 369 So. 2d 938, 941 (Fla. 1979)
(holding that every provision in a contract should be given meaning); see also
section 542.335(1)(h), Florida Statutes (providing an example in the context of not
construing a restrictive covenant against the drafter).

3. The Committee strongly recommends the use of this instruction in connection
with a verdict form that clari�es, by special interrogatory, what the term or
phrase is that the court has declared to be ambiguous. See First Nat’l Bank of
Lake Park v. Gay, 694 So. 2d 784, 789 (Fla. 4th DCA 1997) (discussing that
interrogatory verdict forms should track the same issues and defenses in the jury
instructions). 
 
 

 
SOURCES AND AUTHORITIES FOR 416.20

 
1. The existence of this interpretation principle is well established. “An ambiguous

term in a contract is to be construed against the drafter.” City of Homestead v.

Johnson, 760 So. 2d 80, 84 (Fla. 2000). “Generally, ambiguities are construed

against the drafter of the instrument.” Hurt v. Leatherby Ins. Co., 380 So. 2d 432,

434 (Fla. 1980). “[A] provision in a contract will be construed most strongly

against the party who drafted it ….” Sol Walker & Co. v. Seaboard Coast Line R.R.

Co., 362 So. 2d 45, 49 (Fla. 2d DCA 1978). Where the language of contract is

ambiguous or doubtful, it should be construed against the party who drew the

contract and chose the wording. Vienneau v. Metropolitan Life Ins. Co., 548 So.

2d 856 (Fla. 4th DCA 1989); Am. Agronomics Corp. v. Ross, 309 So. 2d 582 (Fla. 3d

DCA 1975). “To the extent any ambiguity exists in the interpretation of [a]

contract, it will be strictly construed against the drafter.” Goodwin v. Blu Murray

Ins. Agency, Inc., 939 So. 2d 1098 (Fla. 5th DCA 2006); Russell v. Gill, 715 So. 2d 1114

(Fla. 1st DCA 1998).
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2. If only one party drafted a contract, then the jury should consider that party to
be the drafter in the context of this instruction. However, if more than one party
contributed to drafting a contract, provision, or term, then the jury should
consider the drafter to be the party that actually chose the wording at issue.
Finberg v. Herald Fire Ins. Co., 455 So. 2d 462 (Fla. 3d DCA 1984); Bacon v. Karr, 139
So. 2d 166 (Fla. 2d DCA 1962). An additional tool the jury can utilize to determine
who is the drafter is they can interpret the language at issue against the party
which bene�ts from the language. Belen School, Inc. v. Higgins, 462 So. 2d 1151
(Fla. 4th DCA 1984); Watson v. Poe, 203 So. 2d 14 (Fla. 4th DCA 1967).

 
416.26 AFFIRMATIVE DEFENSE—UNILATERAL MISTAKE OF FACT

 
(Defendant) claims that [he] [she] [it] should be able to set aside the contract

because [he] [she] [it] was mistaken about (insert description of mistake). To

establish this defense, (defendant) must prove all of the following:

1. (Defendant) was mistaken about (insert description of mistake) at the

time the parties made the contract;
2. [The effect of the mistake is such that enforcement of the contract
would be unconscionable]

[or]
[(Claimant) had reason to know of the mistake or [he] [she] [it]
caused the mistake.]

and

3. (Defendant) did not bear the risk of mistake. A party bears the risk of a

mistake when

[the parties’ agreement assigned the risk to [him] [her] [it]]*
[or]

[[he] [she] [it] was aware, at the time the contract was made, that
[he] [she] [it] had only limited knowledge about the facts relating to
the mistake but decided to proceed with the contract].**

* The court should give the �rst option only if the court �nds that the contract is

ambiguous regarding whether the contract assigns the risk to the defendant. 
** The court should give the second option only if there is competent, substantial
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evidence that, at the time the contract was made, the defendant had only

limited knowledge with respect to the facts relating to the mistake but treated

the limited knowledge as suf�cient.

RESERVED
NOTES ON USE FOR 416.26

 
1. The court should not give this instruction if it determines that the alleged

mistake was not material.The Committee does not �nd there is suf�cient clarity

in the law at this time that warrants a standard instruction on the af�rmative

defense of unilateral mistake to a breach of contract action. In Maryland

Casualty Co. v. Krasnek, 174 So. 2d 541, 542 (Fla. 1965), the Florida Supreme Court

recognized unilateral mistake as an equitable defense to a breach of contract

action. In that case, the Court indicated that the defense applies if: (1) the

mistake did not result from an inexcusable lack of due care in the

circumstances; and (2) the non-mistaken party’s position had not been so

changed in reliance on the contract that it would be unconscionable to order

rescission. Id. at 543.
2. The court should not give this instruction if it �nds that the contract
unambiguously assigns the risk to the defendant or if the court assigns the risk
of mistake to the defendant on the ground that it is reasonable under the
circumstances to do so.Florida’s district courts of appeal have interpreted the
Krasnek test for unilateral mistake in different ways. For example, in Rachid v.
Perez, 26 So. 3d 70, 72 (Fla. 3d DCA 2010), the Third District Court of Appeal
articulated the elements of the defense as a four-part test as follows:

(1) the mistake was induced by the party seeking to bene�t from the

mistake, (2) there is no negligence or want of due care on the part of the

party seeking a return to the status quo, (3) denial of release from the

agreement would be inequitable, and (4) the position of the opposing party

has not so changed that granting the relief would be unjust.

3. By contrast, in Garvin v. Tidwell, 126 So. 3d 1224, 1228 (Fla. 4th DCA 2012), the

Fourth District Court of Appeal articulated the elements of the defense as

follows:

a trial court may rescind an agreement based on unilateral mistake if “(1)

the mistake did not result from an inexcusable lack of due care, and (2)
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defendant’s position did not so change in reliance that it would be

unconscionable to set aside the agreement.” [Quoting Stamato v. Stamato,

818 So. 2d 662, 664 (Fla. 4th DCA 2002).] Additionally, we will look at whether

the unilateral mistake goes to the “very substance of the agreement.”

[Quoting Rock Springs Land Co. v. West, 281 So. 2d 555, 556 (Fla. 4th DCA

1973); Langbein v. Comerford, 215 So. 2d 630, 631 (Fla. 4th DCA 1968).]

4. Finally, in Orkin Exterminating Co. v. Palm Beach Hotel Condominium

Association, Inc., 454 So. 2d 697 (Fla. 4th DCA 1984), a different panel of the

Fourth District quoted with approval the test for unilateral mistake set forth in

the Restatement (Second) of Contracts, secs. 153, 154 (1979). See also DePrince v.

Starboard Cruise Services, Inc., 163 So. 3d 586 (Fla. 3d DCA 2015) (collecting cases

and discussing the various formulations of the test for the unilateral mistake

defense).
5. Based on the foregoing, and pending further development in the law, the
Committee offers no standard instruction on the unilateral mistake defense.

 
SOURCES AND AUTHORITIES FOR 416.26

 
1. A contract may be “set aside on the basis of unilateral mistake unless (a) the

mistake is the result of an inexcusable lack of due care or (b) the other party has

so changed its position in reliance on the contract that rescission would be

unconscionable.” BMW of N. Am. v. Krathen, 471 So.2d 585, 588 (Fla. 4th DCA

1985) (citing Maryland Cas. Co. v. Krasnek, 174 So.2d 541 (Fla. 1965); Orkin

Exterminating Co. v. Palm Beach Hotel Condo. Ass’n, Inc., 454 So.2d 697 (Fla. 4th

DCA 1984); Pennsylvania Nat’l Mutual Cas. Ins. Co., v. Anderson, 445 So.2d 612

(Fla. 3d DCA 1984)).
2. Sections 153 and 154 of the Restatement (Second) of Contracts (1979) provide:

§ 153. When Mistake of One Party Makes a Contract Voidable.
Where a mistake of one party at the time a contract was made as to a basic
assumption on which he made the contract has a material effect on the
agreed exchange of performances that is adverse to him, the contract is
voidable by him if he does not bear the risk of the mistake under the rule
stated in § 154, and
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(a) the effect of the mistake is such that enforcement of the contract would
be unconscionable, or

(b) the other party had reason to know of the mistake or his fault caused the
mistake.

§ 154. When a Party Bears the Risk of a Mistake.

A party bears the risk of a mistake when

(a) the risk is allocated to him by agreement of the parties, or

(b) he is aware, at the time the contract is made, that he has only limited
knowledge with respect to the facts to which the mistake relates but treats
his limited knowledge as suf�cient, or

(c) the risk is allocated to him by the court on the ground that it is
reasonable in the circumstances to do so.

 
FORM 416.27 MODEL FORM OF VERDICT FOR AFFIRMATIVE DEFENSE—

UNDUE INFLUENCE

We, the Jury, return the following verdict:

1. a. Did (Defendant) prove that (Claimant) used a relationship of trust and

con�dence to control, persuade, or pressure (Defendant) into agreeing to

the contract?

YES ......... NO ..........

If your answer to question 1.a. is NO, please answer question 1.b. If your answer

to question 1.a. is YES, please answer question 2.

1. b. Did (Defendant) prove that (Claimant) used (Defendant)’s weakness of

mind to control, persuade, or pressure (Defendant) into agreeing to the

contract?

YES .......... NO ..........

If your answer to question 1.b. is NO, please answer question 1.c. If your answer

to question 1.b. is YES, please answer question 2.

1. c. Did (Defendant) prove that (Claimant) used (Defendant)’s needs or

distress to control, persuade, or pressure (Defendant) into agreeing to the
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contract?

YES .......... NO ..........

If your answer to question 1.c. is NO, your verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 1.c. is

YES, please answer question 2.

2. Did (Defendant) prove that (Defendant) would not have voluntarily

agreed to the contract without (Claimant) controlling, persuading, or

pressuring (Defendant) to agree to the contract?

YES .......... NO ..........

If your answer to question 2 is NO, your verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 2 is

YES, your verdict is for (Defendant) on this defense, and you should not

proceed further except to date and sign this verdict form and return it to the

courtroom.
SO SAY WE ALL, this _______ day of ____________, 2____.

FOREPERSON

NOTES ON USE

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction—Contract and Business 416.27 (Af�rmative Defense—Undue

In�uence). 
 
 

 
FORM 416.28 MODEL FORM OF VERDICT FOR AFFIRMATIVE DEFENSE—

FRAUD

 
We, the Jury, return the following verdict:

1. a. Did (Defendant) prove that (Claimant) represented that (insert alleged

fraudulent statement)?
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YES .......... NO ..........

If your answer to question 1.a. is NO, then verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 1.a. is

YES, please answer question 1.b.

1. b. Was the (alleged fraudulent statement) false?

YES .......... NO ..........

If your answer to question 1.b. is NO, then verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 1.b. is

YES, please answer question 2.

1. c. Did (Defendant) prove that the representation was material to the

contract?

YES .......... NO ..........

If your answer to question 1.c. is NO, then verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 1.c. is

YES, please answer question 2.

2. Did (Defendant) prove that (Claimant) knew that the representation

was false?

YES .......... NO ..........

If your answer to question 2 is NO, your verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 2 is

YES, please answer question 3.
Did (Defendant) prove that (Claimant) made the representation to persuade
(Defendant) to agree to the contract?

YES .......... NO ..........

If your answer to question 3 is NO, your verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this
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verdict form and return it to the courtroom. If your answer to question 3 is

YES, please answer question 4.

3. Did (Defendant) prove that (Defendant) relied on the representation?

YES .......... NO ..........

If your answer to question 4 is NO, your verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 4 is

YES, please answer question 5.

4. Did (Defendant) prove that (Defendant) would not have agreed to the

contract if (Defendant) had known that the representation was false?

YES .......... NO ..........

If your answer to question 5 is NO, your verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 5 is

YES, your verdict is for (Defendant) on this defense, and you should not

proceed further except to date and sign this verdict form and return it to the

courtroom.
SO SAY WE ALL, this _______ day of __________, 2____.

FOREPERSON

NOTES ON USE

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction—Contract and Business 416.28 (Af�rmative Defense—Fraud).

 
FORM 416.30 MODEL FORM OF VERDICT FOR AFFIRMATIVE DEFENSE—

WAIVER

 
We, the Jury, return the following verdict:

1. Did (Defendant) prove that (Claimant’s) right to have (Defendant) (insert

description of performance) actually existed?

YES ........ NO ........
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If your answer to question 1 is NO, then verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 1 is YES,

please answer question 2.

2. Did (Defendant) prove that (Claimant) knew or should have known

(Claimant) had the right to have (Defendant) (insert description of

performance)?

YES ........ NO ........

If your answer to question 2 is NO, then verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 2 is

YES, please answer question 3.

3. Did (Defendant) prove that (Claimant) freely and intentionally gave up

(Claimant’s) right to have (Defendant) (insert description of performance)?

YES ........ NO ........

If your answer to question 3 is NO, your verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 3 is

YES, your verdict is for (Defendant) on this defense, and you should not

proceed further except to date and sign this verdict form and return it to the

courtroom.
SO SAY WE ALL, this _______ day of ____________, 2______.

_____________________ 

FOREPERSON

NOTES ON USE

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction—Contract and Business 416.30 (Af�rmative Defense—Waiver). 
 
 

 
FORM 416.31 MODEL FORM OF VERDICT FOR AFFIRMATIVE DEFENSE—
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NOVATION

 
We, the Jury, return the following verdict:

1. Did (Defendant) prove that all parties to the contract agreed, by words

or conduct, to cancel the original contract and to submit a new contract

in its place?

YES ........ NO ........

If your answer to question 1 is NO, your verdict is for (Claimant) on this defense,

and you should not proceed further except to date and sign this verdict form

and return it to the courtroom. If your answer to question 1 is YES, your verdict

is for (Defendant) on this defense, and you should not proceed further except

to date and sign this verdict form and return it to the courtroom.
SO SAY WE ALL, this _______ day of ____________, 2______.

FOREPERSON

NOTES ON USE

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction—Contract and Business 416.31 (Af�rmative Defense—Novation).

 
FORM 416.32 MODEL FORM OF VERDICT FOR AFFIRMATIVE DEFENSE—

STATUTE OF LIMITATIONS

 
We, the Jury, return the following verdict:
If a breach of contract occurred, did (Defendant) prove that such breach
occurred before (insert date four or �ve years before date of �ling suit)?

YES ........ NO ........

If your answer to question 1 is NO, then verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 1 is YES,

your verdict is for (Defendant) on this defense, and you should not proceed
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News HOME

further except to date and sign this verdict form and return it to the

courtroom.
SO SAY WE ALL, this _______ day of ____________, 2______.

FOREPERSON

NOTES ON USE

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction—Contract and Business 416.32 (Af�rmative Defense—Statute of

Limitations).

[Revised: 04-23-2018]
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September 1, 2017

Amendments to Standard Jury Instructions in
Contract and Business Cases

Tweet

 
The Supreme Court Committee on Standard Jury Instructions—Contracts and
Business publishes these new or amended Standard Jury Instructions—
Contracts and Business. The Committee proposes amending or creating the
following: Introductory Guide; Form 416.2, Model Form of Verdict for Third-Party
Bene�ciary of Contract Claim; Form 416.3, Model Form of Verdict for Formation
of Contract; Form 416.5, Model Form of Verdict for Oral or Written Contract
Terms; Form 416.7, Model Form of Verdict for Contract Implied in Law; Form 416.8,
Model Form of Verdict for Formation of Contract — Offer; Form 416.10, Model
Form of Verdict For Contract Formation — Acceptance; Form 416.11, Model Forma
of Verdict for Contract Formation — Acceptance by Silence or Conduct; Form
416.33, Model Form of Verdict for Af�rmative Defense — Equitable Estoppel; and
Form 416.36, Model Form of Verdict for Af�rmative Defense — Rati�cation.

Interested parties have until October 2, 2017, to submit comments electronically
or by mail to the Contract and Business Committee at sjicontract@�courts.org,
or to the chair of the Contract and Business Committee, Manuel Farach,
McGlinchey Stafford, PLLC, 1 East Broward Boulevard, Suite 1400, Fort
Lauderdale, FL 33301-1834, mfarach@mcglinchey.com , and a copy to The
Florida Bar liaison for the committee, Krys Godwin, The Florida Bar, 651 E.
Jefferson Street, Tallahassee 32399-6523, kgodwin@�oridabar.org . 

Share 0 Share
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[New Introduction Guide will appear after the table of contents for Section
400 — Substantive Instructions.]

 
Introductory Guide

 
The following Model Verdict forms are included as examples of how issues can

be submitted to the jury. They may be changed on a case-by-case basis

depending on the rulings and facts in a particular case. The Committee takes no

position whether a special verdict form or a general verdict form is appropriate in

any given case and that decision is left to the presiding court.
Historically, a general verdict form was considered appropriate. However, with
the advent of special verdicts and bifurcation of issues, it is now common for
cases to be submitted to the jury with a special verdict form. The committee has
therefore drafted the following special verdict forms. None of the following are
complete verdicts and in cases involving multiple af�rmative defenses, more
than one of these forms or a general verdict form may be used.

 
FORM 416.2 MODEL FORM OF VERDICT FOR 

THIRD-PARTY BENEFICIARY OF CONTRACT CLAIM
VERDICT

 
We, the jury return the following verdict:
Did (Claimant) prove that (contracting parties) intended that (Claimant) bene�t
from their contract?

YES .......... NO ..........

If your answer is NO, then your verdict is for (Defendant) on this claim. If your
answer is YES, you should proceed further as follows:

[Insert further instructions regarding proceeding to additional questions, as
appropriate.]

 
NOTES ON USE
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1. This model verdict form should be used in conjunction with Standard Jury

Instruction 416.2, Third-Party Bene�ciary.

 
FORM 416.3 MODEL FORM OF VERDICT FOR  

FORMATION OF CONTRACT
VERDICT 

 
1. Did (Claimant) prove that the essential contract terms were clear enough so

that the parties could understand what each party was required to do?
YES .......... NO ..........

If your answer to question 1 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further except to date and sign this verdict form
and return it to the courtroom. If your answer to question 1 is YES, please
answer question 2.

2. Did (Claimant) prove that (Claimant) and (Defendant) agreed to give each
other something of value? [A promise to do something or not to do something
may have value].

YES .......... NO ..........

If your answer to question 2 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further except to date and sign this verdict form
and return it to the courtroom. If your answer to question 2 is YES, please
answer question 3.

3. Did (Claimant) prove that (Claimant) and (Defendant) agreed to the essential
terms of the contract?

YES .......... NO ..........

If your answer to question 3 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further except to date and sign this verdict form
and return it to the courtroom. If your answer to question 3 is YES, your verdict
is for (Claimant) on this claim, and you should not proceed further except to
date and sign this verdict form and return it to the courtroom.
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NOTES ON USE

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction 416.3, Contract Formation—Essential Factual Elements.
2. This form should be given only when the existence of a contract is contested. If
both parties agree that they had a contract, then the form relating to whether a
contract was formed would not need to be given. Users should omit elements in
this form that are not contested so that the jury can focus on contested issues.
Include the bracketed language only if it is an issue in the case.

 
FORM 416.5 MODEL FORM OF VERDICT FOR ORAL OR  

WRITTEN CONTRACT TERMS

NOTES ON USE

 
1. The Committee does not believe a verdict form is necessary for Standard Jury

Instruction 416.5, Oral or Written Contract Terms.

 
FORM 416.6 MODEL FORM OF VERDICT FOR CONTRACT 

IMPLIED IN FACT
VERDICT

 
1. Was (Claimant’s) conduct intentional and did (Claimant) know or should

(Claimant) have known that (Defendant) understood (Claimant’s) conduct

created a contract?
YES .......... NO ..........

If your answer to question 1 is NO, [then go to question 3 if there is an
assertion of a prior relationship] [your verdict is for (Defendant) on this claim,
and you should not proceed further on this claim and you should proceed to
[Form (number)] [Question (number)]]. If your answer to question 1 is YES,
please answer question 2.
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2. Was (Defendant’s) conduct intentional and did (Defendant) know or should
(Defendant) have known that (Claimant) understood (Defendant’s) conduct
created a contract?

YES .......... NO ..........

If your answer to question 2 is NO, [then go to question 3 if there is an
assertion of a prior relationship] [your verdict is for (Defendant) on this claim,
and you should not proceed further on this claim and you should proceed to
[Form (number)] [Question (number)]]. If your answer to question 2 is YES, your
verdict is for (Claimant) on this claim, and you should not proceed further
except to date and sign this verdict form and return it to the courtroom.

[3. Did the prior relationship between the parties, combined with all the
circumstances in this case, create a contract?

YES .......... NO ..........

If your answer to question 3 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further on this claim and you should proceed to
[Form (number)] [Question (number)]. If your answer to question 3 is YES, your
verdict is for (Claimant) on this claim, and you should not proceed further
except to date and sign this verdict form and return it to the courtroom.]

 
NOTES ON USE

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction 416.6, Contract Implied in Fact.
2. Use this form where there is no express contract, oral, or written, between the
parties, and the jury is being asked to infer the existence of a contract from the
facts and circumstances of the case.

3. In deciding whether a contract was created, the conduct and relationship of
the parties as well as all the circumstances should be considered.

4. Do not use question 3 unless there is evidence of a course of dealing, usage of
trade, or course of performance between the parties.

 
FORM 416.7 MODEL FORM OF VERDICT FOR  
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CONTRACT IMPLIED IN LAW
VERDICT

 
1. Did (Claimant) prove that (Claimant) gave a bene�t to (Defendant)?
YES .......... NO ..........

If your answer to question 1 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further except to date and sign this verdict form
and return it to the courtroom. If your answer to question 1 is YES, please
answer question 2.

2. Did (Claimant) prove that (Defendant) knew of the bene�t?

YES .......... NO ..........

If your answer to question 2 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further except to date and sign this verdict form
and return it to the courtroom. If your answer to question 2 is YES, please
answer question 3.

3. Did (Claimant) prove that (Defendant) accepted or retained the bene�t?

YES .......... NO ..........

If your answer to question 3 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further except to date and sign this verdict form
and return it to the courtroom. If your answer to question 3 is YES, please
answer question 4.

4. Did (Claimant) prove that the circumstances are such that (Defendant)
should, in all fairness, be required to pay for the bene�t?

YES .......... NO ..........

If your answer to question 4 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further except to date and sign this verdict form
and return it to the courtroom. If your answer to question 4 is YES, your
verdict is for (Claimant) on this claim, and you should not proceed further
except to date and sign this verdict form and return it to the courtroom.
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NOTES ON USE

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction 416.7, Contract Implied in Law. 
 

FORM 416.8 MODEL FORM OF VERDICT FOR  

FORMATION OF CONTRACT — OFFER
VERDICT

 
1. Did (Claimant) prove that (Claimant) communicated to (Defendant) that

(Claimant) was willing to enter into a contract with (Defendant)?
YES .......... NO ..........

If your answer to question 1 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further except to date and sign this verdict form
and return it to the courtroom. If your answer to question 1 is YES, please
answer question 2.

2. Did (Claimant) prove that the communication[s] between (Claimant) and
(Defendant) contained the essential terms of the offer?

YES .......... NO ..........

If your answer to question 2 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further except to date and sign this verdict form
and return it to the courtroom. If your answer to question 2 is YES, please
answer question 3.

3. Did (Claimant) prove that based on the communication[s], (Defendant) could
have reasonably concluded that a contract with these terms would result if
(Defendant) accepted the offer?

YES .......... NO ..........

If your answer to question 3 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further except to date and sign this verdict form
and return it to the courtroom. If your answer to question 3 is YES, your verdict
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is for (Claimant) on this claim, and you should not proceed further except to
date and sign this verdict form and return it to the courtroom.

 
NOTES ON USE

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction 416.8, Contract Formation — Offer. 
 
2. Do not give the verdict form unless the defendant has testi�ed or offered

other evidence in support of his or her contention. This verdict form assumes

that the defendant is alleging that the claimant never made an offer. Change

the identities of the parties in the indented paragraphs if, under the facts of the

case, the roles of the parties are switched (e.g., if defendant was the alleged

offeror). If the existence of an offer is not contested, then this verdict form is

unnecessary.

 
FORM 416.10 MODEL FORM OF VERDICT FOR  

CONTRACT FORMATION — ACCEPTANCE

VERDICT

 
1. Did (Claimant) prove that (Defendant) communicated [his] [her] [its]

agreement to the terms of the offer?
YES .......... NO ..........

If your answer to question 1 is NO, your verdict is for (Defendant) on this claim,
and you should not proceed further except to date and sign this verdict form
and return it to the courtroom. If your answer to question 1 is YES, please [go
to question 2 if there is evidence of an agreement to only certain terms] [go to
question 3 if there is evidence of introduction of a new term into the bargain].

[2. Did (Defendant) prove that (Defendant) agreed only to certain terms of the
offer?

YES .......... NO ..........

 Appendix D–53



4/24/2018 Florida Bar News – Amendments to Standard Jury Instructions in Contract and Business Cases – The Florida Bar

https://www.floridabar.org/news/tfb-news/?durl=/DIVCOM/JN/jnnews01.nsf/cb53c80c8fabd49d85256b5900678f6c/3AB48C0E5FA8A0368525817C0065A3E2!opendoc

If your answer to question 2 is YES, your verdict is for (Defendant) on this
claim, and you should not proceed further on this defense and you should
proceed to [Form (number)] [Question (number)]. If your answer to question 2
is NO, please answer question 3.]

[3. Did (Defendant) prove that (Defendant) introduced a new term into the
bargain?

YES .......... NO ..........

If your answer to question 3 is YES, your verdict is for (Defendant) on this
claim, and you should not proceed further on this claim and you should
proceed to [Form (number)] [Question (number)]. If your answer to question 3
is NO, your verdict is for (Claimant) on this claim, and you should not proceed
further on this claim and you should proceed to [Form (number)] [Question
(number)].]

 
NOTES ON USE

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction 416.10. Contract Formation — Acceptance. 
 
2. Do not give this form unless the defendant has testi�ed or offered other

evidence in support of the defendant’s contention.
3. This form assumes that the defendant has denied accepting the claimant’s
offer. Change the identities of the parties in the indented paragraph, if under the
facts of the case, the roles of the parties are switched.

 
FORM 416.11 MODEL FORM OF VERDICT FOR CONTRACT FORMATION —

ACCEPTANCE BY SILENCE OR CONDUCT
VERDICT

 
Did (Claimant) prove that
Choose appropriate option(s):

1.a. (Claimant) and (Defendant) understood (Defendant’s) silence or inaction to
mean that the offer was accepted?
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[And] [or] 
 
 

1.b. (Defendant) accepted the bene�ts of the offer?

[And] [or]

1.c. (Defendant) had a legal duty to speak from (Claimant’s) and (Defendant’s)
[past relationship] [previous dealings] [or] [(identify other circumstances)]?

YES .......... NO ..........

If your answer to [this] [any of these] question(s) is YES, your verdict is for

(Claimant) on this claim, and you should not proceed further except to date

and sign this verdict form and return it to the courtroom. If your answer to

[this] [all of these] question(s) is NO, your verdict is for (Defendant) on this

claim, and you should not proceed further on this claim and you should

proceed to [Form (number)] [Question (number)].

 
NOTES ON USE

 
1. This form should be used in conjunction with Standard Jury Instruction 416.10,

Contract Formation — Acceptance if acceptance by silence is an issue.
2. Pending further development of the law, the committee takes no position as
to what “other circumstances” create a legal duty to speak.

 
FORM 416.33 MODEL FORM OF VERDICT FOR AFFIRMATIVE 

DEFENSE — EQUITABLE ESTOPPEL 
 

VERDICT 
 
1. Did (Defendant) prove that (Claimant) [acted by (describe material action)]

[spoke about (describe material fact)] [concealed or was silent about (describe

material fact) at a time when (Claimant) knew of (that fact) (those facts)]?  
 
YES …….. NO ……..
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If your answer to question 1 is NO, then your verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 1 is YES,

please answer question 2.  
 
2. Did (Defendant) prove that (Defendant) relied in good faith upon (Claimant’s)

[action] [words] [inaction] [silence]?  
 
YES …….. NO ……..

If your answer to question 2 is NO, then your verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this verdict

form and return it to the courtroom. If your answer to question 2 is YES, please

answer question 3.  
 
3. Did (Defendant) prove that (Defendant’s) reliance on (Claimant’s) [action]

[words] [inaction] [silence] caused (Defendant) to change (Defendant’s)

position for the worse?  
 
YES …….. NO ……..

If your answer to question 3 is NO, then your verdict is for (Claimant) on this

defense, and you should not proceed further except to date and sign this

verdict form and return it to the courtroom. If your answer to question 3 is

YES, then your verdict is for (Defendant) on this defense, and you should not

proceed further except to date and sign this verdict form and return it to the

courtroom. 
NOTES ON USE

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction 416.33, Af�rmative Defense — Equitable Estoppel. 
 

FORM 416.36 MODEL FORM OF VERDICT FOR  

AFFIRMATIVE DEFENSE — RATIFICATION 
 

VERDICT
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If your answer to [Form (number)] [Question (number)] is NO, then you should

proceed no further on this [Verdict Form (on this defense)]; if your answer to

[Form (number)] [Question (number)] is YES, please answer question 1.  
 
1. Did (Defendant) prove that (Claimant) knew of the [act] [transaction]?  
 
YES …….. NO ……..

If your answer to question 1 is NO, then your verdict is for (Claimant) on this

defense, and you should not proceed further on this defense and you should

proceed to [Form (number)] [Question (number)]. If your answer to question 1

is YES, please answer question 2.

2. Did (Defendant) prove that (Claimant) knew that (Claimant) could reject the

contract because of the [act] [transaction]?  
 
YES …….. NO ……..

If your answer to question 2 is NO, then your verdict is for (Claimant) on this

defense, and you should not proceed further on this defense and you should

proceed to [Form (number)] [Question (number)]. If your answer to question 2

is YES, please answer question 3. 
 
3. Did (Defendant) prove that (Claimant) [accepted the [act] [transaction]]

[expressed [his] [her] [its] intention to accept the [act] [transaction]]?  
 
YES …….. NO ……..

If your answer to question 3 is NO, then your verdict is for (Claimant) on this

defense, and you should not proceed further on this defense and you should

proceed to [Form (number)] [Question (number)]. If your answer to question 3

is YES, your verdict is for (Defendant) on this defense, and you should not

proceed further except to date and sign this verdict form and return it to the

courtroom. 
NOTES ON USE
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News HOME

 
1. This model verdict form should be used in conjunction with Standard Jury

Instruction 416.36, Af�rmative Defense — Rati�cation.

[Revised: 04-22-2018]
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FLORIDA BAR NEWS

News HOME    

Search News Archives

The Florida Bar News
Advertising Rates • Classifieds • A�orneys Exchange •
Archives • Subscribe • Journal

December 15, 2011

Jury instructions for contract and business cases
The Supreme Court Committee on Standard Jury Instructions — Contract and
Business Cases invites all interested persons to comment on the proposed new
instructions below. Comments must be received by the Committee on or before
January 15, 2011. All comments received will be reviewed by the Committee at its
next meeting. Revisions to the proposed instructions may be made based upon
comments received. Upon �nal approval of the instructions, the Committee will
make a recommendation to the Florida Supreme Court. E-mail your comments
in the format of a Word document to Judge Jonathan D. Gerber, Committee
Chair, at gerberj@�courts.org , with a copy to the Committee liaison, Jodi
Jennings, at jjenning@�abar.org .

 
 

325 Breach of Implied Covenant of Good Faith and Fair Dealing 
 
In the contract in this case, there is an implied promise of good faith and fair

dealing. This means that neither party will do anything to unfairly interfere

with the right of any other party to the contract to receive the contract’s

bene�ts; however, the implied promise of good faith and fair dealing cannot

create obligations that are inconsistent with the contract’s terms. (Claimant)

contends that (defendant) violated the duty to act in good faith and fairly

under [a] speci�c part[s] of the contract. To establish this claim, (claimant)

must prove all of the following: 
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