
 
Mark, 
Thanks for the input; it was helpful 
Manny 
  
From: MWolfson@foley.com [mailto:MWolfson@foley.com]  
Sent: Tuesday, February 17, 2015 9:42 AM 
To: Manuel Farach; Irwin Gilbert 
Cc: Gregory Zhelesnik (GZhelesnik@flabar.org); Krys Godwin; SJI Committee-Contract 
Subject: RE: proposed amendments to jury trial instructions-breach of duty of good faith 
  
Thanks for the due consideration. Iâ€™m sure the revised work product will be better for both litigants 
and lawyers. 
  
From: Manuel Farach [mailto:MFarach@richmangreer.com]  
Sent: Tuesday, February 17, 2015 7:57 AM 
To: Irwin Gilbert; Wolfson, Mark J. 
Cc: Gregory Zhelesnik (GZhelesnik@flabar.org); Krys Godwin; SJI Committee-Contract 
Subject: RE: proposed amendments to jury trial instructions-breach of duty of good faith 
  
Mark and Irwin, 
The SJI Contracts Committee met last weekend and reviewed your comments and proposed changes; 
the final version coming out of Committee is attached. As you can see, the Committee adopted some of 
your changes and declined to adopt others. Since the changes were substantive in nature, the 
Committee will now re-publish the proposed instruction. 
Thank you again for your comments; the Committee found them to be very well thought-out and 
helpful. And please feel free to contact me should you have any questions or if you want to discuss 
further. 
Thanks 
Manny 
  
From: Irwin Gilbert [mailto:igilbert@gilbertyarnell.com]  
Sent: Thursday, January 22, 2015 1:01 PM 
To: MWolfson@foley.com; Manuel Farach 
Subject: RE: proposed amendments to jury trial instructions-breach of duty of good faith 
  
I share Markâ€™s concerns.  Contracts do not have to be fair.  The implied covenant of good faith and 
fair dealing would (or should) require a party to a contract to perform such acts not specifically listed in 
the contract but without such performance, the plain purpose of the contract would be defeated.  The 
finder of fact cannot be permitted to add terms to a contract, and ---more important--- cannot require a 
party to a contract to incur material expense not contemplated or implied by the contract. 
  
My worst nightmare in trying contract cases before juries is despite careful voir dire, jurors tell us after 
the verdict that they â€œdid not think the contract was fairâ€�. 
  
An instruction that allows the jury to believe that an implied covenant of â€˜fair dealingâ€™ could mean 
that the contract has to be fair is more than problematic. 
  
Irwin Gilbert 
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From: MWolfson@foley.com [mailto:MWolfson@foley.com]  
Sent: Thursday, January 22, 2015 10:25 AM 
To: 'Manuel Farach' 
Subject: proposed amendments to jury trial instructions-breach of duty of good faith 
  
Sure, but the proposed language is simply not appropriate for commercial contract relationship. The 
broad concept of  â€œfairnessâ€� has no place in a contractual setting.  
From: Manuel Farach [mailto:MFarach@richmangreer.com]  
Sent: Thursday, January 22, 2015 10:20 AM 
To: Wolfson, Mark J. 
Subject: RE: proposed amendments to jury trial instructions-breach of duty of good faith 
  
If your point is that the instruction does not quote direct language, I havenâ€™t checked but you are 
probably right. We struggled with that issue for many years and came to the conclusion that quoting 
direct language contradicts the direction from the FSC to draft instructions in â€œplain Englishâ€� and 
easier to lay people to understand. This is the process followed by SJI â€“ Civil and SJI â€“ Criminal for 
that very reason. 
  

Manuel Farach / Of Counsel - Board Certified in Real Estate Law and Business Litigation by 
The Florida Bar 

Richman Greer P.A. 
One Clearlake Centre 
Suite 1504 
250 Australian Avenue South 
West Palm Beach, Florida 33401 
Office: 561.803.3500 
Fax: 561.820.1608 
Direct: 561.803.3501 
Email: MFarach@richmangreer.com 
V-card 

www.RichmanGreer.com 

U.S. Treasury Regulation Circular 230 requires us to advise you that written communications issued by us are not 
intended to be and cannot be relied upon to avoid penalties that may be imposed by the Internal Revenue Service. 

Incoming emails are filtered which may delay receipt. This email is personal to the named recipient(s) and may be 
privileged and confidential. If you are not the intended recipient, you received this in error. If so, any review, 
dissemination, or copying of this email is prohibited. Please immediately notify us by email and delete the original 
message.. 

 
  
From: MWolfson@foley.com [mailto:MWolfson@foley.com]  
Sent: Thursday, January 22, 2015 10:16 AM 
To: Manuel Farach 
Subject: RE: proposed amendments to jury trial instructions-breach of duty of good faith 
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Thatâ€™s my point. Where does this very vague language come from? 
  
From: Manuel Farach [mailto:MFarach@richmangreer.com]  
Sent: Thursday, January 22, 2015 10:12 AM 
To: Wolfson, Mark J. 
Subject: RE: proposed amendments to jury trial instructions-breach of duty of good faith 
  
I donâ€™t recall whether they used that phrase 
  

Manuel Farach / Of Counsel - Board Certified in Real Estate Law and Business Litigation by 
The Florida Bar 

Richman Greer P.A. 
One Clearlake Centre 
Suite 1504 
250 Australian Avenue South 
West Palm Beach, Florida 33401 
Office: 561.803.3500 
Fax: 561.820.1608 
Direct: 561.803.3501 
Email: MFarach@richmangreer.com 
V-card 

www.RichmanGreer.com 

U.S. Treasury Regulation Circular 230 requires us to advise you that written communications issued by us are not 
intended to be and cannot be relied upon to avoid penalties that may be imposed by the Internal Revenue Service. 

Incoming emails are filtered which may delay receipt. This email is personal to the named recipient(s) and may be 
privileged and confidential. If you are not the intended recipient, you received this in error. If so, any review, 
dissemination, or copying of this email is prohibited. Please immediately notify us by email and delete the original 
message.. 

 
  
From: MWolfson@foley.com [mailto:MWolfson@foley.com]  
Sent: Thursday, January 22, 2015 10:09 AM 
To: Manuel Farach 
Subject: proposed amendments to jury trial instructions-breach of duty of good faith 
  
I will call when I have a chance. I think insurance contracts are unique. I will read the case, but does the 
S. Ct. use the phrase â€œdo anything to unfairly interfereâ€�? 
  
From: Manuel Farach [mailto:MFarach@richmangreer.com]  
Sent: Thursday, January 22, 2015 9:24 AM 
To: Wolfson, Mark J. 
Cc: Heather S. Telfer (htelfer@flabar.org); Gregory Zhelesnik (GZhelesnik@flabar.org); Krys Godwin; 
Paul Lee Huey (hueypl@fljud13.org) 
Subject: RE: proposed amendments to jury trial instructions-breach of duty of good faith 
Importance: High 
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Good morning Mark, 
Thank you for your comments; I will forward to the SJI â€“ Committee. For purposes of explanation, let 
me respond. 
The Florida Supreme Court has, in fact, recognized the implied duty of good faith with regard to 
contracts. Attached is QBE, the most recent case where the FSC discussed the issue. 
You are absolutely correct that the implied duty of good faith only applies to an express contractual 
provision, and is not an â€œoverallâ€� duty of good faith much as we deal with in UCC work (the 
UCCâ€™s â€œwhite heart, empty headâ€� doctrine). We took care to set forth that express duty 
requirement in other instructions constituting the group, but will double-check to make sure the 
requirement comes across clearly. 
We take care to have our proposed instructions follow clear, existing law and to not favor either 
plaintiffs or defendants. Knowing your high level of knowledge and expertise in the subject area, I am 
concerned if you are concerned there might be confusion and we will look at the language again.  
Thatâ€™s good language you propose; I will forward it to the Committee for review. 
Again, thanks for your thoughts and please feel free to call me if you want to discuss further. 
Manny 
  
  

Manuel Farach / Of Counsel - Board Certified in Real Estate Law and Business Litigation by 
The Florida Bar 

Richman Greer P.A. 
One Clearlake Centre 
Suite 1504 
250 Australian Avenue South 
West Palm Beach, Florida 33401 
Office: 561.803.3500 
Fax: 561.820.1608 
Direct: 561.803.3501 
Email: MFarach@richmangreer.com 
V-card 

www.RichmanGreer.com 

U.S. Treasury Regulation Circular 230 requires us to advise you that written communications issued by us are not 
intended to be and cannot be relied upon to avoid penalties that may be imposed by the Internal Revenue Service. 

Incoming emails are filtered which may delay receipt. This email is personal to the named recipient(s) and may be 
privileged and confidential. If you are not the intended recipient, you received this in error. If so, any review, 
dissemination, or copying of this email is prohibited. Please immediately notify us by email and delete the original 
message.. 

 
  
From: MWolfson@foley.com [mailto:MWolfson@foley.com]  
Sent: Wednesday, January 21, 2015 11:07 PM 
To: Manuel Farach 
Subject: proposed amendments to jury trial instructions-breach of duty of good faith 
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Manny: 
  
  
I read the below in Fla Bar News.  Please review my comments/questions below  
  
  
Proposed amendments to jury trial instructions-breach of duty of good faith-- 
  
  
â€œ....This means that neither party will do anything to unfairly interfere with right of any other party 
to the contract to receive the contractâ€™s benefits; however, the implied promise of good faith and 
fair dealing cannot create obligations that are inconsistent with the contractâ€™s terms.â€� 
  
Iâ€™ve never been convinced that the Florida Supreme Court has recognized such a separate cause of 
action. None of the cases cited are Florida Supreme Court cases.  Moreover, to the extent the duty 
exists, does not the duty apply only with respect to specific contractual obligation, not a general duty of 
good faith. I may be misinformed, but I see this as an effort to recognize officially a general broad, tort-
like claim in a breach case.  At first blush, I think the instruction is too plaintiff friendly and the language 
used does seem supported by the blurbs of the footnotes plus a key exception is footnoted but not 
included in the instruction. Has this been addressed at the BLS? 
  
At a minimum, the underlined language does not seem appropriate. The use of â€œanythingâ€� and 
â€œunfairlyâ€� could result in bad faith claims swamping traditional breach claims. If you are aware of 
cases across the board stating bad lack of good faith means â€œdoing something unfairly,â€� please let 
me know.  I just donâ€™t recall reading those. 
  
Further,  a couple cases cited (although Gray Distribution v. Flagship Bank, the seminal case more than 
35 years old, is not cited) state the rule that the duty of good faith and fair dealing cannot override the 
express terms of a contract, but the proposed instruction does not include that decade old limitation. 
That should be added as an additional qualifier at the end of the quoted sentence above to say â€œ... or 
override an express provision of the contract.â€� 
  
  
Mark J. Wolfson  
Foley & Lardner LLP  
100 North Tampa Street, Suite 2700  
Tampa, Florida 33601  
Office Direct: 813.225.4119  
Cell: 813.690.5168  
mwolfson@foley.com  
  

Appendix B–5

mailto:mwolfson@foley.com


GRAY ROBINSON
ATTORNEYS AT LAW

Mark N. Miller

863-284-2251

MARK.MILLER GRAY-ROBINSON.COM

April 15, 2015

ONE LAKE MORTON DRIVE

POST OFFICE BOx 3 (33802-0003)
LAKELAND, FLORIDA 33801

m 863-284-2200

FAX 863-688-0310

BOCA RATON

FORT LAUDERDALE

GAINESVILLE

JACKSONVILLE

KEY WEST

LAKELAND

MELBOURNE

MIAMI

NAPLES

ORLANDO

TALLAHASSEE

TAMPA

Manuel Farach, Chair
Contracts and Business Cases Committee of the Florida Bar
VIA E-MAIL: mfarach@richmangreer.com
Gregory A. Zhelesnik
Florida Bar Staff Liason, Contracts and Business Cases Committee of the Florida Bar
VIA E-MAIL: gzhelesnik@flabar.org

Re: Amendment to Jury Instruction 416.24, Breach of Implied Covenant of Good
Faith and Fair Dealing

Dear Mr. Farach and Mr. Zhelesnik:

I write to comment on the proposed amendment to Instruction 416.24, Breach of Implied
Covenant of Good Faith and Fair Dealing. My comment is directed to the characterization of one

element identified in the instruction, namely:

&4_. (Defendant's) conduct did-net-eempert was not consistent with (claimant's)
[reasonable eentr-aetual expectations under [a} identify specific parl-provision(s)
of the contract]; and

While this particular portion of the instruction directs jury members to focus on the
"claimant's reasonable...expectations," cases identified in the Sources and Authorities
specifically state "the implied covenant of good faith and fair dealing is designed to protect the

contractingparties' reasonable expectations." Cox v. CSX Intermodal, Inc., 732 So. 2d 1092,
1097 (Fla. 1st DCA 1999) (emphasis added) (quoting Centronics v. Genicom Corp., 132 N.H.
133 (N.H. 1989). The First District in Cox looked to Justice Souter's opinion in Centronics,
which he wrote during his service on the New Hampshire Supreme Court. In that case, Justice
Souter explained the covenant of good faith and fair dealing is "an implied obligation...to
observe reasonable limits m exercismg that discretion, consistent with the parties ' purpose or
purposes in contracting.") (emphasis added). See also Ins. Concepts & Design, Inc. v.
Healthplan Sycs., Inc., 785 So. 2d 1232, 1234 (Fla. 4th DCA 2001) (explaining the implied
covenant of good faith and fair dealing "is intended to protect 'the reasonable expectations of the

contracting parties in light of their express agreement.'") (emphasis added).

Florida's district courts of appeal have used this same language in several other opinions.
See Speedway Super America, LLC v. Tropic Enters., Inc., 966 So. 2d 1, 3 n.2 (Fla. 2d DCA
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GRAYRoBINSON
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Manuel Farach, Chair
April 15, 2015
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2007) (noting that "[w]hen properly applied, the implied covenant of good faith gives effect to
the reasonable expectations of the contracting parties," and that applying the implied duty in a
manner "that defeats the contractual terms agreed to by the contracting parties has been
criticized."); McCoy v. Durden, 155 So. 3d 399, 404 (Fla. 1st DCA 2014) (explaining that the
covenant "arises because '[a] contract is an agreement whereby each party promises to perform
their part of the bargain in good faith, and expects the other party to do the same,'" and therefore
it "is designed to protect the contracting parties' reasonable expectations."); Merin Hunter
Codman, Inc. v. Wackenhut Corrections Corp., 941 So. 2d 396, 399 (Fla. 4th DCA 2006) (noting
the covenant "'is intended to protect the reasonable expectations of the parties in light of their
express agreement.'")

In fact, in a relatively recent case, the Florida Supreme Court explained that while Florida
recognizes a cause of action on the implied covenant, its purposes is "to protect 'the reasonable
expectations of the contracting parties in light of their express agreement.'" QBE Ins. Corp. v.
Chalfonte Condo. Apartment Ass'n, Inc., 94 So. 3d 541, 548 (Fla. 2012). For this reason, the
instruction should direct the jury to focus on the "contracting parties'" reasonable expectations,
in light of their express agreement, consistent with the case law.

Furthermore, the cases applying the implied covenant have addressed it in the context of
a party's performance of a contractual provision that affords the party some degree of discretion.
For example, in Justice Souter's opinion in Centronics, which the First District cited in Cox, he
characterized the implied covenant as applying "under an agreement that appears by word or
silence to invest one party with a degree of discretion in performance sufficient to deprive
another party of a substantial proportion of the agreement's value..." Centronics, 562 A. 2d at
193. The First District in Cox, citing Justice Souter's opinion, likewise stated that "where the
terms of the contract afford a party substantial discretion to promote that party's self-interest, the
duty to act in good faith nevertheless limits that party's ability to act capriciously to contravene
the reasonable contractual expectations of the other party." 732 So. 2d at 1097; see also Sepe v.
City of Safety Harbor, 761 So. 2d 1182, 1184-85 n. 2 (Fla. 2d DCA 2000) (noting "[n]umerous
cases arising in many varied contexts apply the implied duty of good faith and fair dealing to an
obligation that is exercised with sole discretion" and stating that even where a party is authorized
to act in its sole discretion, it "does not permit a party to make a discretionary decision that
violates the covenant of good faith."); Publix Super Markets, Inc. v. Wilder Corp. of Delaware,
876 So. 2d 652, 655 (Fla. 2d DCA 2004) (explaining that "Florida's implied covenant of good
faith and fair dealings is a gap-filling default rule... usually raised when a question is not
resolved by the terms of the contract or when one party has the power to make a discretionary
decision without defined standards").

Given this case law, I urge you to consider amending element number 4, consistent with
the case law addressing this issue, as follows:
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Defendant's exercise of discretion was not consistent with the parties' reasonable
expectations in light of the parties' express agreement as contained in [identify
specific provision].

or

Under [identify specific provision], Defendant's exercise of discretion was not
consistent with the parties' reasonable expectations in light of the parties' express
agreement.

Sincerely,

Mark N. Miller

Kristie her-Bo

MNM/la

\7\89 - # 1787982 vl
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From: Mark Nichols[SMTP:MNICHOLS@POLENBERGCOOPER.COM]  
Sent: Thursday, December 04, 2014 9:37:20 AM  
To: SJI Committee-Contract  
Subject: RE: Proposed Jury Instruction 416.24  
Auto forwarded by a Rule  
 
To Whom it May Concern- 
 
My name is Mark Nichols, and I’m an associate attorney in Fort Lauderdale.  I’m writing to 
comment on Proposed Jury Instruction 416.24 – Breach of the Implied Covenant of Good Faith 
and Fair Dealing.  My comment is based upon a substantial amount of research on this particular 
issue that I did as a member of the Florida Bar Business Law Section’s LLC Drafting Task 
Force. 
 
I’m not certain I agree with part 4 of the instruction, and it needs to be substituted for a provision 
that I believe is missing.  I believe Florida law is clear that there has to be a breach of an express 
term of the contract.  Right now, as I read the instruction, no such breach is required, and in its 
place are sections 4 and 4 dealing with ‘unfair interference’ and ‘reasonable contractual 
expectations.’ 
 
A couple of additional cases for consideration that I did not see included in the comments that I 
believe support my comment: 
  

-      Avatar Development Corp. v. De Pani Const., Inc., 843 So.2d 873 (Fla. 4th DCA 
2002); 
-      Hospital Corp. of America v. Florida Medical Center, Inc., 710 So.2d 573 (Fla. 
4th DCA 1998). 

 
I’m going to review my research to make sure I have no additional comments.  This is an odd 
area of the law, particularly in Florida.  Please let me know if you’d like to discuss this issue 
further. 
 
Mark Nichols 
 
 
 
Mark D. Nichols 
Polenberg Cooper 
1351 Sawgrass Corporate Pkwy, Ste. 101 
Ft. Lauderdale, FL 33323 
T (954) 742-9995 
F (954) 742-9971 
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From: Eric Ostroff [mailto:eostroff@melandrussin.com]  
Sent: Wednesday, November 19, 2014 1:39 PM 
To: sjicontracts@flcourts.org; Manuel Farach 
Cc: htelfer@flabar.org 
Subject: Comments to Misappropriation of Trade Secrets Standard Jury Instructions 
  
Good afternoon- 
  
Attached is a redline showing my comments to the proposed Florida Standard Jury Instructions in 
Contracts and Business Cases, Instruction 416.41 (Misappropriation of Trade Secrets). Feel free to 
contact me with any questions. 
  
Thanks, Eric  
 

Eric  Ostroff 

  
3200 Southeast Financial Center  

200 South Biscayne Blvd. Miami, FL 33131  
Tel: 305.358.6363 || Fax: 305.358.1221  

Email: eostroff@melandrussin.com  
Web: http://www.melandrussin.com  

View VCard | View Bio  

Read my Protecting Trade Secrets blog at www.protectingtradesecrets.com   
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{Firm Clients/9078/9078/01534928.DOCX.} 

416.41 MISAPPROPRIATION OF TRADE SECRETS  

(Claimant) claims that [he] [she] [it] had a trade secret and that 

(defendant) misappropriated that trade secret. 

To prove that (claimant) had a trade secret, [he] [she] [it] must prove 

both that: 

1. (Claimant) had (insert description of information) that derived 

actual or potential independent economic value from[e1]: 

 a. derived actual or potential independent economic value 

from not being generally known to other persons or legal or commercial 

entities[e2] who could obtain value from its disclosure or use; and 

 b. was notnot being readily ascertainable by proper means by 

other persons or legal or commercial entities who can obtain economic value 

from its disclosure or use.; and[e3] 

2. (Claimant) took reasonable steps, under the circumstances, to 

maintain the secrecy of (insert description of information). 

If you find that (claimant) proved that [he] [she] [it] had a trade secret, 

then (claimant) must further establish that the trade secret was 

misappropriated by proving that: Select one or more of the following:  

a.  Acquisition Theory, § 688.002(2)(a) [(Defendant) acquired 

(claimant’s) trade secret and (defendant) knew or had reason to know [he] [she] 

[it] acquired the trade secret was acquired[e4] through improper means., such 

asExamples of improper means include theft, bribery, misrepresentation, or 

[breach of a duty to maintain secrecy[e5]] [inducing a breach of duty to 

maintain secrecy], or espionage through electronic or other means.] 

b. Disclosure Theory, § 688.002(2)(b)1. [(Defendant) disclosed or used 

(claimant’s) trade secret without [his][her][its] [express][implied] consent and 

(defendant) used improper means to acquire knowledge of the trade secret. 

Examples of improper means include, such as  theft, bribery, 

misrepresentation, [breach of a duty to maintain secrecy][inducing a breach 

of duty to maintain secrecy], or espionage through electronic or other 

means[e6].] 
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c. Disclosure Theory, § 688.002(2)(b)2.a. [(Defendant) disclosed or 

used (claimant’s) trade secret without [his] [her] [its] [express] [implied] 

consent at a time when (defendant) knew or had reason to know that [his] [her] 

[its](defendant’s) knowledge of (claimant’s) trade secret came from or through 

a person who had used improper means to acquire that trade secret. 

Examples of improper means inlcude,  such as theft, bribery, 

misrepresentation, [breach of a duty to maintain secrecy] [inducing a breach 

of duty to maintain secrecy], or espionage through electronic or other means.] 

d. Disclosure Theory, § 688.002(2)(b)2.b. [(Defendant) disclosed or 

used (claimant’s) trade secret without (claimant’s) [express] [implied] consent 

at a time when (defendant) knew or had reason to know that [he] [she] [it] 

acquired the trade secret under conditions circumstances[e7] where [he] [she] 

[it] had a duty to maintain its secrecy or limit its use.] 

e. Disclosure Theory, § 688.002(2)(b)2.c. [(Defendant) disclosed or 

used (claimant’s) trade secret without [his] [her] [its] [express] [implied] 

consent at a time when (defendant) knew or had reason to know that 

(defendant’s) knowledge of (claimant’s) trade secret was acquired from or 

through a person who owed a duty to [him] [her] [it](claimant) to maintain its 

secrecy or limit its use.] 

f. Accident or Mistake Theory, § 688.002(2)(b)3. [(Defendant) disclosed 

or used (claimant’s) trade secret without [his] [her] [its] [express] [implied] 

consent, and before a material change in (defendant’s) materially changed 

[his] [her] [its] position, when [he] [she] [it](defendant) knew or had reason to 

know that the information was a trade secret and that such (defendant’s) 

knowledge had been acquired by accident or mistake.] 

Note on Use 416.41 

For the liability elements of misappropriation of trade secrets see § 688.002, 

Florida Statutes.  
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