
 

IN THE SUPREME COURT OF FLORIDA  

  

IN RE: AMENDMENTS TO THE    CASE NO. SC18-853 

FLORIDA FAMILY LAW RULE  

OF PROCEDURE 12.407  

______________________________/ 

 

COMMENTS OF ELEVENTH  

JUDICIAL CIRCUIT COURT JUDGE SCOTT M. BERNSTEIN  

 

The Honorable Scott M. Bernstein1 files this comment to the Supreme 

Court’s proposed Amendments to the Florida Family Law Rule of Procedure 

12.407. 

I have presided over crossover dependency/family cases in Florida for 

over a decade. These complex cases present challenges for trial judges because of 

the differences in law and in culture between two previously distinct practice areas; 

bridging these differences, however, results in far better outcomes for families and 

children in our court system. But there is one issue, raised by two diametrically 

opposed Rules of Court, which stands in the way.  

Rule 8.255 (b), Florida Rules of Juvenile Procedure, states: 

(b) Presence of Child 

(1) The child has a right to be present at all hearings. 

(2) If the child is present at the hearing, the court may excuse the child 

from any portion of the hearing when the court determines that it would not be in 

the child’s best interest to remain. 

 

                                                 
1 This Comment is not being filed on behalf of any committee, conference, or 

commission. 
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 2 

Yet Rule 12.407, Florida Family Law Rules, states: 

No minor child shall be deposed or brought to a deposition, 

brought to court to appear as a witness or to attend a hearing, or 

subpoenaed to appear at a hearing without prior order of the 

court based on good cause shown unless in an emergency 

situation. 

 

The Juvenile Rule says, in effect, children should be in court. The Family Law 

Rule, on the other hand, says they should not. What are the parties supposed to do 

when both case types are before the court simultaneously involving the same 

children? This happens all the time with crossover cases in unified family court. 

I applaud this Court for taking up the issue. The Court’s proposed 

solution (to make one rule govern in a concurrent case) is an elegant, simple 

solution. Except this Court chose the wrong Rule, in my humble opinion. 

The Juvenile Rule (child in court) was enacted to address a serious 

problem where children in foster care did not know what was going on in their 

lives; these children had no knowledge about (or opportunity to provide input in) 

major life decisions. Foster parents rarely know the details of the child’s case and 

the case workers assigned to the child see the child so infrequently that children do 

not give or receive meaningful information. The Rule thus gives children a legal 

right in dependency cases to attend court hearings. Particularly for teens, this Rule 

has had many benefits. I have observed firsthand that foster children who attend 

court proceedings are more aware of their circumstances and are empowered by 
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the opportunity to have input. Remember, these children frequently have no parent 

looking out for them. Coming to court, then, provides a terrific benefit for these 

foster children. And the children frequently provide the most accurate information 

to the Court about issues effecting their lives. 

The Family Rule, on the other hand (child NOT in court), also has 

tremendous benefits, but for a completely different subset of children. I have seen 

how damaging it is when divorcing parents use their children as pawns to gain an 

advantage in litigation; I have seen children traumatized by parental conflict and 

by being asked to choose sides between litigating parents.  

Yet the solution to this conflict, in my opinion, should defer to the Family 

Law Rule, not the Juvenile Rule; the default position in crossover cases should 

keep children out of court. The Juvenile Rule, in my experience, is useful primarily 

for children in foster care; these are the children who are left in the dark if they do 

not attend court proceedings. (Other children in the dependency system, such as 

those placed not in foster care, but with relatives, typically know what is going on 

with their parents and have much less anxiety about their future. The Juvenile Rule 

is not nearly as useful for these children.)  

Also in my experience, crossover or concurrent Dependency/Family cases 

involve children who are not in foster care. These children are typically placed 

either with a parent or with a relative while the parents are working their issues 
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through a case plan. These children are often aware of the facts which sparked 

DCF involvement; and these children already have some input into decisions 

affecting their lives. Therefore, a rule which primarily benefits foster children does 

not help them. And it would do much more harm than good to have these children 

in court to witness their parents bicker.  

I applaud the Supreme Court for addressing these competing rules, but I urge 

the Court to modify its proposal to Rule 12.407(b) to state that the Florida Family 

Law Rules govern in proceedings where concurrent family/dependency cases exist. 

Thank you for considering this input. 

 

      Respectfully submitted, 

 

      THE HON. SCOTT M. BERNSTEIN 

 

By: /s/ Patricia Gladson  

PATRICIA GLADSON, Esquire 

General Counsel 

Florida Bar No.  777020 

Office of the General Counsel 

Eleventh Judicial Circuit of Florida 

Lawson E. Thomas Courthouse 

175 N.W. 1st Street 

Suite 3034 

Miami, Florida 33128 

Telephone:  (305) 349-7165 

Facsimile:  (305) 349-7168 

Email:  pgladson@jud11.flcourts.org 
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CERTIFICATE OF SERVICE  

 

 I CERTIFY that a true and correct copy of the foregoing Comments of 

the Eleventh Judicial Circuit Judge Honorable Scott Bernstein was furnished 

by electronic mail through the Florida Courts E-Filing Portal to the 

following persons on August 13, 2018: 

Mr. Robert J. Merlin    Hon. Christine Hissam Greider 

Committee Chair      Committee Chair  

rmerlin@merlinlaw.com     cgreider@ca.cjis20.org  

 

Ms. Kara A. Fenlon    Mikalla Andies Davies 

Committee Chair     Bar Staff Liaison  

kara.fenlon@flpd2.com     mdavis@floridabar.org  

 

 

CERTIFICATE OF COMPLIANCE 

I HEREBY CERTIFY that this petition has been prepared using 

Microsoft Word 97 or higher and Times New Roman 14-point font, which 

complies with requirements of AOSC17-27 and the Florida Rules of Appellate 

Procedure 9.100(l).   

 

   By: /s/ Patricia Gladson  

PATRICIA GLADSON, Esquire 

General Counsel 

Florida Bar No.  777020 

 

 

mailto:rmerlin@merlinlaw.com
mailto:cgreider@ca.cjis20.org
mailto:kara.fenlon@flpd2.com
mailto:mdavis@floridabar.org

