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IN THE SUPREME COURT OF FLORIDA 
 

DUANE OWEN, 
 Appellant, 
 
vs.         CASE NO. SC18-810 
 
STATE OF FLORIDA 
 Appellant. 
__________________/ 
 

REPLY TO STATE’S RESPONSE TO ORDER TO SHOW CAUSE 
 

 COMES NOW the Appellant, Duane Eugene Owen, by and through 

the undersigned counsel, and in response to this Court’s show cause 

order dated June 25, 2018, allowing the Appellant to reply to the 

State’s response to the order, hereby states as follows: 

PRELIMINARY STATEMENT 

 Following the decisions in Hurst v. Florida and Hurst v. State 

this Court applied Florida retroactivity law to allow for relief 

for cases which became final after Ring v. Arizona, 536 U.S. 584 

(2002). Mosley v. State, 209 So.3d 1248, 1275 (Fla. 2016). Mr. 

Owen had two cases. In the first case, Owen v. State, No. SC18-

382, 2018 WL 3120847 (Fla. June 26, 2018), Mr. Owen was denied 

relief because the case was final before Ring. The second case is 

now before this Court. Despite extensive precedent showing that 

Mr. Owen deserved relief because his case was less than unanimous, 

and thus the error was not harmless, the lower court decided to 

deviate from this Court’s numerous cases which granted or affirmed 

relief in every post-Ring non-unanimous case. 
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 This Court made difficult decisions following Hurst and stuck 

to those decisions. At least two jurors found that death was not 

warranted in Mr. Owen’s case proving beyond a reasonable doubt 

that the error was not harmless. No exceptions were made for any 

condemned individual whose case fell on the wrong side of the Ring-

timeline. In this case, no exception should be made for the State.   

PROCEDURAL HISTORY 

 Mr. Owen was convicted of first-degree murder and other 

charges. After a penalty phase, the advisory panel non-unanimously 

recommended a death sentence by a vote of 10-2. After a Spencer 

hearing the Circuit Court imposed a death sentence. In support of 

the death sentence the Court found four aggravating factors. Owen 

v. State, 862 So.2d 687, 690(Fla. 2003). The Court found three 

statutory mitigating factors: 

(1) the crime for which the defendant was to be sentenced 
was committed while he was under the influence of extreme 
mental or emotional disturbance; (2) the capacity of the 
defendant to appreciate the criminality of his conduct 
or to conform his conduct to the requirement of the law 
was substantially impaired; and (3) the age of the 
defendant at the time of the crime was twenty-three.   

 
Id. at 691. The sentencing court gave the first statutory 

mitigating factor “considerable weight”; the second “some weight” 

and the “third “little weight.” (Vol. 22 R. 4055-56).  

 The Court also found sixteen non-statutory mitigating factors 

and afforded different amounts of weight. Id. Mr. Owen appealed 

his conviction and death sentence to this Court, which affirmed 
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the same. Owen v. State, 862 So.2d 687, 690(Fla. 2003). On direct 

appeal he challenged his sentence under Ring and the accompanying 

lack of unanimity. Ring was available, and fully raised and 

exhausted by Mr. Owen on direct appeal. This Court denied relief. 

Owen v. State, 862 So. 2d 687, 703–04 (Fla. 2003). Mr. Owen then 

sought a Petition for Writ of Certiorari, which the Supreme Court 

denied. Owen v. Florida, 543 U.S. 986, 125 S. Ct. 494 (2004). 

ARGUMENT 

IN LIGHT OF HURST V. FLORIDA, HURST V. STATE, RING, AND 
APPRENDI, MR. OWEN’S DEATH SENTENCE VIOLATES THE FIFTH, 
SIXTH, EIGHTH, AND FOURTEENTH AMENDEMENTS OF THE UNITED 
STATES CONSTITUTION, THE CORRESPONDING PROVISIONS OF THE 
FLORIDA CONSTITUTION AND ARTICLE I, SECTIONS 15 AND 16 
OF THE FLORIDA CONSTITUTION. 
 

 Hurst v. Florida, 136 S.Ct. 616 (2016) was a landmark decision 

issued by the United States Supreme Court that declared Florida's 

death penalty system unconstitutional. On remand, in Hurst v. 

State, 202 So.3d 40 (Fla. 2016), this Court found Hurst v. Florida, 

based upon evolving standards of decency, required unanimous jury 

recommendations for death sentences. “Requiring unanimous jury 

recommendations of death before the ultimate penalty may be imposed 

will ensure that in the view of the jury—a veritable microcosm of 

the community—the defendant committed the worst of murders with 

the least amount of mitigation. This is in accord with the goal 

that capital sentencing laws keep pace with 'evolving standards of 

decency.'" (Internal citations omitted).” Hurst v. State, at 60.   
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Ultimately, in Hurst v. State, this Court concluded that "in 

addition to unanimously finding the existence of any aggravating 

factor, the jury must also unanimously find that the aggravating 

factors are sufficient for the imposition of death and unanimously 

find that the aggravating factors outweigh the mitigation before 

a sentence of death may be considered by the judge." Id. at 54. 

(Emphasis in original). Based on Hurst, other case law, and the 

implications arising therefrom, Mr. Owen's death sentence violates 

the United States Constitution and the Florida Constitution. This 

Court should vacate Mr. Owen's death sentence. 

1. Hurst applies retroactively to Mr. Owen pursuant to Mosley v. 
State, because his convictions became final after Ring.  
  

In Mosely v. State, 209 So.3d 1248 (Fla. 2016), this Court 

held that Hurst v. Florida and Hurst v. State apply retroactively 

to cases that became final after Ring was issued on June 24, 2002. 

209 So.3d 1248 (Fla. 2016).  This Court applied Hurst retroactively 

in Mosley for two reasons: 1) fundamental fairness under James v. 

State, 615 So.2d 668 (1993) required retroactive application 

because Mosley raised Ring at his first opportunity; and 2) under 

the Witt v. State, 387 So.2d 922 (1980) retroactivity analysis, 

“defendants who were sentenced to death based on a statute that 

was actually rendered unconstitutional by Ring should not be 

penalized for the United States Supreme Court's delay in explicitly 

making this determination.” Id. at 1283. 
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Mr. Owen raised a claims based on Ring on direct appeal, Owen 

v. State, 862 So. 2d at 703–04. Mr. Owen’s case became final on 

November 15, 2004 when the United States Supreme Court denied 

certiorari, more than two years after Ring was issued. Therefore, 

under Mosley, Hurst applies retroactively to Mr. Owen.  

2. Because of the 10-2 non-unanimous recommendation, the Hurst 
error in Mr. Owen’s case is not harmless beyond a reasonable doubt. 

 
This Court ruled in Hurst v. State that the harmless error 

test is applicable to Hurst v. Florida error. Hurst v. State, 202 

So.3d 40, 68 (Fla. 2016). The harmless error test, as set forth 

in Chapman v. California, 386 U.S. 18 (1967), and its progeny, 

places the burden on the state, to prove beyond a reasonable doubt 

that the error complained of did not contribute to the verdict or, 

alternatively stated, that there is no reasonable possibility that 

the error contributed to the conviction. State v. DiGuilio, 491 

So.2d 1129, 1138 (Fla.1986).   

The test is not a sufficiency-of-the-evidence, a correct 
result, a not clearly wrong, a substantial evidence, a 
more probable than not, a clear and convincing, or even 
an overwhelming evidence test. Harmless error is not a 
device for the appellate court to substitute itself for 
the trier-of-fact by simply weighing the evidence. The 
focus is on the effect of the error on the trier-of-
fact. 
 

Id. at 1139. The State relies on Neder v. United States, 527 U.S. 

1 (1999) as if it is some sort of different test, see State Response 

at 3-4, but as the Supreme Court made clear, 

In Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 17 
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L.Ed.2d 705 (1967), we set forth the test for determining 
whether a constitutional error is harmless. That test, 
we said, is whether it appears “beyond a reasonable doubt 
that the error complained of did not contribute to the 
verdict obtained.” Id., at 24, 87 S.Ct. 824; see Delaware 
v. Van Arsdall, 475 U.S. 673, 681, 106 S.Ct. 1431, 89 
L.Ed.2d 674 (1986) (“[A]n otherwise valid conviction 
should not be set aside if the reviewing court may 
confidently say, on the whole record, that the 
constitutional error was harmless beyond a reasonable 
doubt”). 
 

Id. at 15–16. The State ignores the fact that in the normal case 

there is a unanimous verdict. In Mr. Owen’s case, even with the 

State having had every conceivable and unconstitutional advantage, 

the advisory jury was not unanimous. While harmless error under 

Chapman, DiGuilio and Neder may apply, the error was not harmless 

in Mr. Owen’s case based on the two life votes.   

 Moreover, Mr. Owen presented compelling mitigation at trial 

which led two reasonable jurors to vote that the State did not 

meet its burden for a death sentence. The State’s response went to 

great lengths to mischaracterize Mr. Owen’s mitigation by creating 

straw arguments, red herrings, and belittling Mr. Owen’s theory of 

mitigation. For instance, the State tried to discredit Dr. Crown 

and his opinion that Mr. Owen suffers from organic brain damage by 

claiming that “no physical testing of Owen’s brain had been done 

. . . Nor had Dr. Crown ever spoken to Owen, nor viewed any of the 

video-taped confessions.” Resp. at 19. As the State was no doubt 

aware, Dr. Crown was a neuropsychologist. (VOL. 62 PCR.6487). He 

conducted neuropsychological testing which he administered to Mr. 
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Owen, thus speaking to Mr. Owen.   

 Neuropsychology is very common in death penalty cases but it 

is different than what the State characterizes as physical testing. 

Neuropsychology may show indications of brain damage that would 

not be captured with a CT scan, PET scan or MRI, or would be 

confirmed by such testing. The State asked whether those tests 

“can help detect the presence or absence of brain organ [sic] 

damage or dysfunction?” to which Dr. Crown replied that “they may.” 

(Vol. 62 PCR. 6507). Such testing was not commonplace by 1999 when 

Mr. Owen went to trial. See Hoskins v. State, 702 So.2d 202 (Fla. 

1997). Dr. Crown stood by his well-qualified opinion that Mr. Owen 

had organic brain damage; he properly relied on the 

neuropsychological testing to formulate that opinion. Mr. Owen 

respectfully requests that if it is necessary for the Court to 

consider the testimony, the Court look to the actual record rather 

than the State’s characterizations.  

 The State conflates Mr. Owen’s insanity defense with 

mitigation. A rejected insanity defense does not preclude 

consideration of the mental illness that was put forth for that 

defense as mitigation. Dr. Berlin, who was both a medical doctor 

and a Ph.D. in psychology, testified that Mr. Owen had not just 

schizophrenia but also gender identity disorder, a paraphilic 

sexual disorder and schizophrenia. (Vol. 54 PCR. 5346). Dr. Faye 

Sultan testified likewise. Additionally Mr. Owen presented further 
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mitigation in postconviction through the testimony of Dr. Henry 

Dee and Heidi Hanlon. Mr. Owen suffered cognitive impairment,   

developmental impairment, severe mental illness, and delusions, 

confronted with a compulsion to act which he could not control. 

Mr. Owen's ongoing drug use also affected his ability to control 

his behavior and make decisions at the time of the offense. See 

PCR-II 156-167 for a brief description of Mr. Owen’s mitigation at 

trial and developed during postconviction with record citations.  

 This Court has made abundantly clear that the burden to show 

that an error is not harmless rests on the State. As noted above, 

in Hurst v. State, this Court stated that error under Hurst v. 

Florida, “is harmless only if there is no reasonable possibility 

that the error contributed to the sentence.” 202 So.3d at 68.  

“[T]he harmless error test is to be rigorously applied, and the 

State bears an extremely heavy burden in cases involving 

constitutional error.” Id. (internal citations and quotation marks 

omitted). The State must show beyond a reasonable doubt that the 

jury’s failure to unanimously find the existence of each 

aggravating factor, that the aggravating factors are sufficient, 

and that the aggravating factors outweigh the mitigating 

circumstances, had no effect on the death sentence. The State must 

also show beyond a reasonable doubt that no properly instructed 

juror would have dispensed mercy to Mr. Owen by voting for a life 

sentence.  



9 
 

To date, since Hurst v. Florida and this Court’s subsequent 

jurisprudence, this Court has granted new penalty phases to more 

than 65 death-sentenced individuals whose jury recommendations, 

like Mr. Owen’s, were non-unanimous. This Court has never found 

harmless error in a case involving a non-unanimous verdict.  The 

trial court was also notified of more than 35 circuit court 

decisions in which Hurst relief in non-unanimous cases, most of 

which the State did not appeal. PCR-II R.177-78. In its order 

denying relief, the trial court stated, “[T]o blindly determine 

harmless error based on the initial numerical vote of a jury that 

was not instructed that they needed to reach a unanimous verdict 

would make a harmless error analysis meaningless. Indeed, there 

would be no analysis.  This Court does not believe that the Florida 

Supreme Court intended such a result.” PCR II R. 371. In so 

holding, the trial court ignored this Court’s entire post-Hurst 

jurisprudence. Apparently, the trial court believed it was mere 

coincidence that this Court has not found harmless error in a 

single case involving a non-unanimous recommendation. The trial 

court must have also believed that it was a coincidence that this 

Court has found harmless error in every single unanimous case. 

This Court has granted relief in cases with non-unanimous 

recommendations without mention of anything other than the non-

unanimous recommendation. In Belcher v. Jones, 228 So.3d 530 (Fla. 

2017) and Hernandez v. Jones, 217 So.3d 1032 (Fla. 2017), this 
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Court granted Hurst relief in one paragraph opinions that mentioned 

only the non-unanimous recommendations. Neither case mentioned 

anything about the facts of the case or aggravators or mitigators; 

they were decided exclusively on the issue of non-unanimity. A 

less than unanimous recommendation is definitive proof that the 

error was not harmless.  

Likewise, in Kopsho v. State, this Court held, “While three 

of the aggravators in this case are such that no reasonable juror 

would not have found their existence, we cannot determine that the 

jury unanimously found that the aggravators outweighed the 

mitigation. We can only determine that the jury did not unanimously 

recommend a sentence of death.” 209 So.3d 568 (Fla. 2017). Kopsho 

was one of this Court’s early decisions outlining the harmless 

error analysis in the Hurst context, and established the fact that 

harmless error cannot be found in a non-unanimous recommendation 

case. This Court has cited its reasoning at least nineteen times 

in reversing death sentences in non-unanimous cases. 

The trial court also overlooked this Court’s decision in Pagan 

v. State, 235 So.3d 317 (Fla. 2018) which appears to be the only 

other case where a circuit court denied relief in a post-Ring, 

non-unanimous case. This Court found that, “While the aggravation 

in Pagan's case is substantial, we cannot determine whether the 

jury would have unanimously found that the aggravation outweighed 

the mitigation. Id. Accordingly, the Hurst error was not harmless 
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beyond a reasonable doubt.” Id. at 318. It is worth noting that 

Mr. Pagan was convicted of murdering a father and his six-year-

old son during a home invasion robbery, and attempting to murder 

the six-year-old’s mother and eighteen-month-old brother. Pagan v. 

State, 830 So.2d 792 (Fla. 2002).   

Since Hurst, the State has had great difficulty obtaining 12-

0 jury verdicts. Absent from the lower court’s decision was any 

discussion of cases in which horrific facts were proven yet the 

State was unable to obtain a unanimous vote. The State’s misplaced 

reliance on Reynolds, a 12-0 decision, see Resp. at 7, is refuted 

by the post-Hurst trials in which the State failed to convince all 

12 jurors of the need for a death sentence. See PCR II-R. 204, et 

seq (providing verdict forms to the lower court for consideration.  

The jurors who voted for life in these cases did not hide behind 

non-unanimity; they nobly did their duty. 

 The trial court’s order denying Hurst relief was not issued 

until May 9, 2018, thus putting it at the tail end of this Court’s 

Hurst jurisprudence. Therefore, the trial court could have 

reviewed nearly every one of this Court’s decisions on the issue 

prior to issuing its order and granted relief.  Nevertheless, the 

trial court came to the conclusion that the facts of this case set 

it apart from every other post-Ring non-unanimous case.  A review 

of the underlying facts of these other cases refutes this 

conclusion.  
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 Johnson v. State, 205 So.3d 1285 (Fla. 2017) involved 11-1 

votes for three murders including a sheriff’s deputy pursuing the 

defendant for the other two murders. Pagan, discussed above, 

involved the murder of a father and his six-year-old son during a 

home invasion robbery, and the attempted murder of the six-year-

old’s mother and eighteen-month-old brother. Pagan v. State, 830 

So.2d 792 (Fla. 2002). Franklin v. State, 209 So.3d 1241 (Fla. 

2016) involved a 9-3 recommendation for the murder of a prison 

guard by an inmate serving a life sentence for first-degree murder, 

and included the prior violent felony aggravator for the prior 

murder, HAC, and CCP, among five aggravators. Calloway v. State, 

210 So.3d 1160 (2017) involved the execution-style murder of five 

victims, and involved six aggravating circumstances, including all 

four that were found in Mr. Owen’s case (prior capital felony, 

capital felony committed in the course of an enumerated felony, 

HAC, and CCP).  

The underlying facts of Brooks v. Jones, 2017 WL 944235, SC16 

(Fla. March 10, 2017) (unpublished), were that the defendant was 

sentenced to death by votes of 9-3 and 11-1 for the stabbing deaths 

of a mother and her three month old daughter. Brooks v. State, 175 

So.3d 204 (Fla 2015). Kirkman v. State, 233 So. 3d 456, 472 (Fla. 

2018) and Cole v. State, 221 So.3d 534 (Fla. 2017) were both cases 

where this Court granted Hurst relief to defendants who were 

convicted of burying their victims alive. The defendant in Cole 
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was convicted of burying two victims alive, and the trial court 

found six aggravating circumstances, including the four 

aggravators that were found in Mr. Owen’s case (prior capital 

felony, capital felony committed in the course of an enumerated 

felony, HAC, and CCP). Cole, 221 So.3d at 536-340. Yet in Kirkman 

this Court made clear, “Under this Court's precedent, we are 

‘unable to determine or speculate why the dissenting jurors ... 

voted for a sentence of life imprisonment rather than the death 

penalty[.]’” and in Cole this Court once again emphasized, “in 

light of the non-unanimous jury recommendation to impose a death 

sentence, we reject the State’s contention that any Ring- or Hurst 

v. Florida- related error is harmless.” Kirkman, 233 So.3d at 957; 

Cole, 221 So.3d 545 citing Franklin v. State, 209 So.3d 1241 (Fla. 

2016).  

 A review of this Court’s decisions reveals that no matter 

what the factual circumstances, no matter how much aggravation or 

how little mitigation, this Court has failed to find harmless error 

in a single non-unanimous case.  The notion, put forth by the trial 

court in this case, that Mr. Owen’s case is somehow worse than any 

of these other cases is unpersuasive. This Court has repeatedly 

held that it is not a court’s role to speculate why dissenting 

jurors voted for life and that the only fact that can be gleaned 

from a non-unanimous recommendation is that the jury did not 

unanimously recommend death. See Kopsho, 209 So.3d at 570 (“While 
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three of the aggravators in this case are such that no reasonable 

juror would not have found their existence, we cannot determine 

that the jury unanimously found that the aggravators outweighed 

the mitigation. We can only determine that the jury did not 

unanimously recommend a sentence of death.”).  

 Despite there being no record evidence that the jury 

unanimously found the HAC and CCP aggravators, no record evidence 

that the jury unanimously found the aggravators to be sufficient 

to warrant a death sentence, no record evidence that the jury 

unanimously determined that the aggravating circumstances were not 

outweighed by the mitigating circumstances, and actual record 

evidence that the advisory panel did in fact not unanimously 

recommend death, the trial court substituted its judgment for that 

of the advisory panel, reweighed the evidence, and made its own 

findings of fact and law that death was the appropriate sentence.  

All this while judicial sentencing was the exact constitutional 

violation that Hurst v. Florida and Hurst v. State were attempting 

to rectify. The trial court in this case ignored the entirety of 

this Court’s Hurst harmless error jurisprudence; this Court should 

reverse.  When the trial court stated in its order denying relief, 

“[T]o blindly determine harmless error based on the initial 

numerical vote of a jury that was not instructed that they needed 

to reach a unanimous verdict would make a harmless error analysis 

meaningless. Indeed, there would be no analysis.  This Court does 
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not believe that the Florida Supreme Court intended such a result” 

(PCR II R. 371) the court missed the point of harmless error 

analysis entirely. Harmless error analysis is meaningful because 

it protects citizens from serious constitutional errors, absent 

the State proving beyond a reasonable doubt that the error did not 

influence the sentence. It does not derive its meaning in relation 

to the discretion it grants the court. Because two jurors voted 

for life the lack of a unanimous sentencing jury was not harmless 

to Mr. Owen. 

3. Allowing the lower court decision to stand would violate Mr. 
Owen’s rights to Equal Protection and Due Process under the 
Fourteenth Amendment and corresponding provisions of the Florida 
Constitution. 

 Mr. Owen’s case is indistinguishable from the more than 65 

other post-Ring non-unanimous cases. To deny him the same relief 

that every other defendant has received would violate Mr. Owen’s 

right to Equal Protection of the Laws under the Fourteenth 

Amendment to the Constitution of the United States (e.g., Yick Wo 

v. Hopkins, 118 U.S. 356 (1886); Skinner v. Oklahoma ex rel. 

Williamson, 316 U.S. 535 (1942)) and his right against arbitrary 

infliction of the punishment of death under the Eighth Amendment 

to the Constitution of the United States (e.g., Godfrey v. Georgia, 

446 U.S. 420 (1980); Espinosa v. Florida, 505 U.S. 1079 (1992) 

(per curiam)). This Court should grant relief. 
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CERTIFICATE OF SERVICE 
 

 WE HEREBY CERTIFY that a true copy of the foregoing has been 

e-filed which will serve an electronic copy on opposing counsel 

this day July 23, 2018. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 
 
 
 
 
 

DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016  
hendry@ccmr.state.fl.us 
 
S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl.us 
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