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____________________________________________________________________
IN THE CIRCUIT COURT OF THE 15TH JUDICIAL CIRCUIT

IN AND FOR PALM BEACH COUNTY, FLORIDA
____________________________________________________________________

Record on Appeal Index
Monday, May 21, 2018

Defendant: DUANE E OWEN    Case: 50-1984-CF-004014-AXXX-MB

DateFiled INSTRUMENT Page
05/21/18 PROGRESS DOCKET 0003-0011

05/21/18 TRIAL NOTES 0012-0030

01/06/17 MOTION POST CONVICTION RELIEF 0020-0058

02/16/17 MOTION FOR EXTENSION OF TIME 0059-0061

03/28/17 ORDER 0062-0066

03/30/17 NOTICE OF REASSIGNMENT 0067-0067

04/25/17 ORDER 0068-0069

05/25/17 STATE ATTORNEY RESPONSE 0070-0102

05/26/17 STATE ATTORNEY RESPONSE 0103-0135

06/29/17 NOTICE OF FILING 0136-0141

09/13/17 NOTICE 0142-0143

09/18/17 CORRESPONDENCE 0144-0144

09/18/17 EXECUTIVE ORDER 0145-0147

09/28/17 BRIEF 0148-0189

09/28/17 STATE ATTORNEY RESPONSE 0190-0201

10/10/17 NOTICE 0202-0203

12/04/17 NOTICE 0204-0261

12/21/17 NOTICE 0262-0351

02/05/18 NOTICE 0352-0353

05/08/18 NOTICE OF APPEAL 0354-0355

05/08/18 DIRECTIONS TO CLERK 0356-0357

05/08/18 DESIGNATION TO COURT REPORTER 0358-0360

05/08/18 STATEMENT-JUDICIAL ACTS 0361-0362

05/08/18 CRT REPORTERS ACK & EXTEN TIME 0363-0363

05/08/18 ORDER DENYING 0364-0382

05/15/18 TRANSCRIPT 0383-0387

05/15/18 TRANSCRIPT 0388-0394

05/15/18 TRANSCRIPT 0395-0457

05/15/18 TRANSCRIPT 0458-0464

05/15/18 TRANSCRIPT 0465-0474

05/15/18 TRANSCRIPT 0475-0526

05/21/18 CERTIFICATE 0527-0527
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# Effective Date Count Description

1 6/22/1984 BOND INFORMATION HISTORY FROM BANNER ARREST FORM

2 7/11/1984 CONVERSION INFO FILING DATE

3 7/11/1984 CHARGE HISTORY

4 7/11/1984 COMMENTS TRIAL DISPOSITION

5 7/11/1984 GENERAL NARRATIVE HISTORY

6 7/11/1984 GENERAL NARRATIVE HISTORY

7 7/11/1984 GENERAL NARRATIVE HISTORY

8 7/11/1984 GENERAL NARRATIVE HISTORY

9 7/11/1984 GENERAL NARRATIVE HISTORY

10 7/11/1984 GENERAL NARRATIVE HISTORY

11 7/11/1984 GENERAL NARRATIVE HISTORY

12 7/11/1984 GENERAL NARRATIVE HISTORY

13 7/11/1984 GENERAL NARRATIVE HISTORY

14 7/11/1984 GENERAL NARRATIVE HISTORY

15 7/11/1984 GENERAL NARRATIVE HISTORY

16 7/11/1984 GENERAL NARRATIVE HISTORY

17 7/11/1984 GENERAL NARRATIVE HISTORY

18 7/11/1984 GENERAL NARRATIVE HISTORY

19 7/11/1984 GENERAL NARRATIVE HISTORY

20 7/11/1984 GENERAL NARRATIVE HISTORY

21 7/11/1984 GENERAL NARRATIVE HISTORY

22 7/11/1984 GENERAL NARRATIVE HISTORY

23 7/11/1984 GENERAL NARRATIVE HISTORY

24 7/11/1984 GENERAL NARRATIVE HISTORY

25 7/11/1984 GENERAL NARRATIVE HISTORY

26 7/11/1984 GENERAL NARRATIVE HISTORY

28 11/29/1990 CONVERSION REASON REARREST

29 11/29/1990 BOND INFORMATION HISTORY FROM BANNER ARREST FORM

30 7/5/1991 CONVERSION REASON REARREST

31 7/5/1991 BOND INFORMATION HISTORY FROM BANNER ARREST FORM

32 6/25/1992 CONVERSION REASON REARREST

33 6/25/1992 BOND INFORMATION HISTORY FROM BANNER ARREST FORM

34 6/11/1993 CONVERSION REASON REARREST

35 6/11/1993 BOND INFORMATION HISTORY FROM BANNER ARREST FORM

36 12/19/1994 CONVERSION REASON REARREST

37 12/19/1994 BOND INFORMATION HISTORY FROM BANNER ARREST FORM

38 7/17/1997 CONVERSION REASON REARREST

39 7/17/1997 BOND INFORMATION HISTORY FROM BANNER ARREST FORM

40 10/1/1997 CONVERSION WAIVER SPEEDY TRIAL

41 7/12/2004 CONVERSION NOTICE APPEAL DATE

42 8/15/2005 CONVERSION MAND REV/REM NEW TR

43 8/25/2006 DOCKET HISTORY

44 9/22/2006 CONVERSION DISPOSED POST CONV

45 10/4/2006 TRIAL DISPOSITION HISTORY

DUANE E OWEN 

Case #: 50-1984-CF-004014-AXXX-MB     DIVISION W: Felony - W (Circuit)

VS
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# Effective Date Count Description

DUANE E OWEN 

Case #: 50-1984-CF-004014-AXXX-MB     DIVISION W: Felony - W (Circuit)

VS

46 10/6/2006 FELONY/MISD ARRAIGN HISTORY

47 10/6/2006 CALENDAR HISTORY

48 10/6/2006 CALENDAR HISTORY

49 10/6/2006 CALENDAR HISTORY

50 10/6/2006 CALENDAR HISTORY

51 10/6/2006 CALENDAR HISTORY

52 10/6/2006 CALENDAR HISTORY

53 10/6/2006 CALENDAR HISTORY

54 10/6/2006 CALENDAR HISTORY

55 10/6/2006 CALENDAR HISTORY

56 10/6/2006 CALENDAR HISTORY

57 10/6/2006 CALENDAR HISTORY

58 10/6/2006 CALENDAR HISTORY

59 10/6/2006 CALENDAR HISTORY

60 10/6/2006 CALENDAR HISTORY

61 10/6/2006 CALENDAR HISTORY

62 10/6/2006 CALENDAR HISTORY

63 10/6/2006 CALENDAR HISTORY

64 10/6/2006 CALENDAR HISTORY

65 10/6/2006 CALENDAR HISTORY

66 10/6/2006 CALENDAR HISTORY

67 10/6/2006 CALENDAR HISTORY

68 10/6/2006 CALENDAR HISTORY

69 10/6/2006 CALENDAR HISTORY

70 10/6/2006 CALENDAR HISTORY

71 10/6/2006 CALENDAR HISTORY

72 10/6/2006 CALENDAR HISTORY

73 10/6/2006 CALENDAR HISTORY

74 10/6/2006 CALENDAR HISTORY

75 10/6/2006 CALENDAR HISTORY

76 10/6/2006 CALENDAR HISTORY

77 10/6/2006 CALENDAR HISTORY

78 10/6/2006 CALENDAR HISTORY

79 10/6/2006 CALENDAR HISTORY

80 10/6/2006 CALENDAR HISTORY

81 10/6/2006 CALENDAR HISTORY

82 10/6/2006 CALENDAR HISTORY

83 10/6/2006 CALENDAR HISTORY

84 10/6/2006 CALENDAR HISTORY

85 10/6/2006 CALENDAR HISTORY

86 10/6/2006 CALENDAR HISTORY

87 10/6/2006 CALENDAR HISTORY

88 10/6/2006 CALENDAR HISTORY

89 10/6/2006 CALENDAR HISTORY
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# Effective Date Count Description

DUANE E OWEN 

Case #: 50-1984-CF-004014-AXXX-MB     DIVISION W: Felony - W (Circuit)

VS

90 10/6/2006 CALENDAR HISTORY

91 10/6/2006 CALENDAR HISTORY

92 10/6/2006 CALENDAR HISTORY

93 10/6/2006 CALENDAR HISTORY

94 10/6/2006 CALENDAR HISTORY

95 10/6/2006 CALENDAR HISTORY

96 10/6/2006 CALENDAR HISTORY

97 10/6/2006 CALENDAR HISTORY

98 10/6/2006 CALENDAR HISTORY

99 10/6/2006 CALENDAR HISTORY

100 10/6/2006 CALENDAR HISTORY

101 10/6/2006 CALENDAR HISTORY

102 10/6/2006 CALENDAR HISTORY

103 10/6/2006 CALENDAR HISTORY

104 10/6/2006 CALENDAR HISTORY

105 10/6/2006 CALENDAR HISTORY

106 10/6/2006 CALENDAR HISTORY

107 10/6/2006 CALENDAR HISTORY

108 10/6/2006 CALENDAR HISTORY

109 10/6/2006 CALENDAR HISTORY

110 10/6/2006 CALENDAR HISTORY

111 10/6/2006 CALENDAR HISTORY

112 10/6/2006 CALENDAR HISTORY

113 10/6/2006 CALENDAR HISTORY

114 10/6/2006 CALENDAR HISTORY

115 10/6/2006 CALENDAR HISTORY

116 10/6/2006 CALENDAR HISTORY

117 10/6/2006 CALENDAR HISTORY

118 10/6/2006 CALENDAR HISTORY

119 10/6/2006 CALENDAR HISTORY

120 10/6/2006 CALENDAR HISTORY

121 10/6/2006 CALENDAR HISTORY

122 10/6/2006 CALENDAR HISTORY

123 10/6/2006 CALENDAR HISTORY

124 10/6/2006 CALENDAR HISTORY

125 10/6/2006 CALENDAR HISTORY

126 10/6/2006 CALENDAR HISTORY

127 10/6/2006 CALENDAR HISTORY

128 10/6/2006 CALENDAR HISTORY

129 10/6/2006 CALENDAR HISTORY

130 10/6/2006 CALENDAR HISTORY

131 10/6/2006 CALENDAR HISTORY

132 10/6/2006 CALENDAR HISTORY

133 10/6/2006 CALENDAR HISTORY
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# Effective Date Count Description

DUANE E OWEN 

Case #: 50-1984-CF-004014-AXXX-MB     DIVISION W: Felony - W (Circuit)

VS

134 10/6/2006 CALENDAR HISTORY

135 10/6/2006 CALENDAR HISTORY

136 10/6/2006 CALENDAR HISTORY

137 10/6/2006 CALENDAR HISTORY

138 10/6/2006 CALENDAR HISTORY

139 10/6/2006 CALENDAR HISTORY

140 10/6/2006 CALENDAR HISTORY

141 10/6/2006 CALENDAR HISTORY

142 10/6/2006 CALENDAR HISTORY

143 10/6/2006 CALENDAR HISTORY

144 10/6/2006 CALENDAR HISTORY

145 10/6/2006 CALENDAR HISTORY

146 10/6/2006 CALENDAR HISTORY

147 10/6/2006 CALENDAR HISTORY

148 10/6/2006 CALENDAR HISTORY

149 10/6/2006 CALENDAR HISTORY

150 10/6/2006 CALENDAR HISTORY

151 10/6/2006 CALENDAR HISTORY

152 10/6/2006 CALENDAR HISTORY

153 10/6/2006 CALENDAR HISTORY

154 10/6/2006 CALENDAR HISTORY

155 10/6/2006 CALENDAR HISTORY

156 10/6/2006 CALENDAR HISTORY

157 10/6/2006 CALENDAR HISTORY

158 10/6/2006 CALENDAR HISTORY

159 10/6/2006 CALENDAR HISTORY

160 10/6/2006 CALENDAR HISTORY

161 10/6/2006 CALENDAR HISTORY

162 10/6/2006 CALENDAR HISTORY

163 10/6/2006 CALENDAR HISTORY

164 10/6/2006 CALENDAR HISTORY

165 10/6/2006 CALENDAR HISTORY

166 10/6/2006 CALENDAR HISTORY

167 10/6/2006 CALENDAR HISTORY

168 10/6/2006 CALENDAR HISTORY

169 10/6/2006 CALENDAR HISTORY

170 10/6/2006 CALENDAR HISTORY

171 10/6/2006 CALENDAR HISTORY

172 10/6/2006 CALENDAR HISTORY

173 10/6/2006 CALENDAR HISTORY

174 10/6/2006 CALENDAR HISTORY

175 10/6/2006 CALENDAR HISTORY

176 10/6/2006 CALENDAR HISTORY

177 10/6/2006 CALENDAR HISTORY
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# Effective Date Count Description

DUANE E OWEN 

Case #: 50-1984-CF-004014-AXXX-MB     DIVISION W: Felony - W (Circuit)

VS

178 10/6/2006 CALENDAR HISTORY

179 10/6/2006 CALENDAR HISTORY

180 10/6/2006 CALENDAR HISTORY

181 10/6/2006 CALENDAR HISTORY

182 10/6/2006 CALENDAR HISTORY

183 10/6/2006 CALENDAR HISTORY

184 10/6/2006 CALENDAR HISTORY

185 10/6/2006 CALENDAR HISTORY

186 10/6/2006 CALENDAR HISTORY

187 10/6/2006 CALENDAR HISTORY

188 10/6/2006 CALENDAR HISTORY

189 10/6/2006 CALENDAR HISTORY

190 10/6/2006 CALENDAR HISTORY

191 10/6/2006 CALENDAR HISTORY

192 10/6/2006 CALENDAR HISTORY

193 10/6/2006 CALENDAR HISTORY

194 10/6/2006 CALENDAR HISTORY

195 10/6/2006 CALENDAR HISTORY

196 10/6/2006 CALENDAR HISTORY

197 10/6/2006 CALENDAR HISTORY

198 10/6/2006 CALENDAR HISTORY

199 10/6/2006 CALENDAR HISTORY

200 10/6/2006 CALENDAR HISTORY

201 10/6/2006 CALENDAR HISTORY

202 10/6/2006 CALENDAR HISTORY

203 10/6/2006 CALENDAR HISTORY

204 10/6/2006 CALENDAR HISTORY

205 10/6/2006 CALENDAR HISTORY

206 10/6/2006 CALENDAR HISTORY

207 10/6/2006 CALENDAR HISTORY

208 10/6/2006 CALENDAR HISTORY

209 10/6/2006 CALENDAR HISTORY

210 10/6/2006 CALENDAR HISTORY

211 10/6/2006 CALENDAR HISTORY

212 10/6/2006 CALENDAR HISTORY

213 10/6/2006 CALENDAR HISTORY

214 10/6/2006 CALENDAR HISTORY

215 10/6/2006 CALENDAR HISTORY

216 10/6/2006 CALENDAR HISTORY

217 10/6/2006 CALENDAR HISTORY

218 10/6/2006 CALENDAR HISTORY

219 10/6/2006 CALENDAR HISTORY

220 10/6/2006 CALENDAR HISTORY

221 10/6/2006 CALENDAR HISTORY
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# Effective Date Count Description

DUANE E OWEN 

Case #: 50-1984-CF-004014-AXXX-MB     DIVISION W: Felony - W (Circuit)

VS

222 10/6/2006 CALENDAR HISTORY

223 10/6/2006 CALENDAR HISTORY

224 10/6/2006 CALENDAR HISTORY

225 10/6/2006 CALENDAR HISTORY

226 10/6/2006 CALENDAR HISTORY

227 10/6/2006 CALENDAR HISTORY

228 10/6/2006 CALENDAR HISTORY

229 10/6/2006 CALENDAR HISTORY

230 10/6/2006 CALENDAR HISTORY

231 10/6/2006 CALENDAR HISTORY

232 10/6/2006 CALENDAR HISTORY

233 10/6/2006 CALENDAR HISTORY

234 10/6/2006 CALENDAR HISTORY

235 10/6/2006 CALENDAR HISTORY

236 10/6/2006 CALENDAR HISTORY

237 10/6/2006 CALENDAR HISTORY

238 10/6/2006 CALENDAR HISTORY

239 10/6/2006 CALENDAR HISTORY

240 10/6/2006 CALENDAR HISTORY

241 10/6/2006 CALENDAR HISTORY

242 10/6/2006 CALENDAR HISTORY

243 10/6/2006 CALENDAR HISTORY

244 10/6/2006 CALENDAR HISTORY

245 10/6/2006 CALENDAR HISTORY

246 10/6/2006 CALENDAR HISTORY

247 10/6/2006 CALENDAR HISTORY

248 10/6/2006 CALENDAR HISTORY

249 10/6/2006 CALENDAR HISTORY

250 10/6/2006 CALENDAR HISTORY

251 10/6/2006 CALENDAR HISTORY

252 10/6/2006 CALENDAR HISTORY

253 10/6/2006 CALENDAR HISTORY

254 10/6/2006 CALENDAR HISTORY

255 10/6/2006 CALENDAR HISTORY

256 10/6/2006 CALENDAR HISTORY

257 10/6/2006 CALENDAR HISTORY

258 10/6/2006 CALENDAR HISTORY

259 10/6/2006 CALENDAR HISTORY

260 10/6/2006 CALENDAR HISTORY

261 10/6/2006 CALENDAR HISTORY

262 10/6/2006 CALENDAR HISTORY

263 10/6/2006 CALENDAR HISTORY

264 10/6/2006 CALENDAR HISTORY

265 10/6/2006 CALENDAR HISTORY

Page 6 of 9
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# Effective Date Count Description

DUANE E OWEN 

Case #: 50-1984-CF-004014-AXXX-MB     DIVISION W: Felony - W (Circuit)

VS

266 10/6/2006 CALENDAR HISTORY

267 10/6/2006 CALENDAR HISTORY

268 10/6/2006 CALENDAR HISTORY

269 10/6/2006 CALENDAR HISTORY

270 10/6/2006 MISD/FELONY RECORD HISTORY

271 10/18/2006 NOTICE OF APPEAL

272 10/18/2006 DIRECTIONS TO CLERK

273 10/18/2006 STATEMENT-JUDICIAL ACTS

274 10/18/2006 DESIGNATION TO COURT REPORTER

275 10/20/2006 CRT REPORTERS ACK & EXTEN TIME

276 11/6/2006 ORDER

277 11/6/2006 ACKNOWLEDGMENT OF NEW CASE

278 11/13/2006 EVIDENCE CHECK-IN RECEIPT

279 12/1/2006 INDEX TO RECORD ON APPEAL

280 12/8/2006 EVIDENCE CHECK-IN RECEIPT

281 12/8/2006 ORDER

282 12/12/2006 SET FOR <PROCEEDING> <DATE> <TIME> <JUDGE>

283 1/4/2007 EVENT HELD

284 1/5/2007 ORDER

285 1/8/2007 INDEX TO RECORD ON APPEAL

286 1/22/2007 NOTICE

287 7/5/2007 EXECUTIVE ORDER

288 8/24/2007 RECEIPT OF

289 8/5/2008 ORDER

290 8/5/2008 OPINION

291 11/12/2009 CLOSED CASE

292 11/12/2009 CLOSED CASE

293 11/12/2009 CLOSED CASE

294 11/12/2009 OBTS RESEND AFTER CORRECTIONS

295 11/12/2009 OBTS RESEND AFTER CORRECTIONS

296 11/12/2009 OBTS RESEND AFTER CORRECTIONS

297 11/12/2009 CONVERSION HISTORICAL DISPOSITION DOCKET

298 11/12/2009 CONVERSION HISTORICAL DISPOSITION DOCKET

299 11/12/2009 CONVERSION HISTORICAL DISPOSITION DOCKET

300 11/12/2009 CONVERSION HISTORICAL PLEA DOCKET

301 11/12/2009 CONVERSION HISTORICAL PLEA DOCKET

302 11/12/2009 CONVERSION HISTORICAL PLEA DOCKET

303 11/13/2009 CLOSED CASE

304 12/4/2009 OBTS RESEND AFTER CORRECTIONS

305 1/6/2017 MOTION POST CONVICTION RELIEF

306 2/16/2017 MOTION FOR EXTENSION OF TIME

307 3/28/2017 ORDER

308 3/30/2017 DIVISION ASSIGNMENT

309 3/30/2017 NOTICE OF REASSIGNMENT

Page 7 of 9
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# Effective Date Count Description

DUANE E OWEN 

Case #: 50-1984-CF-004014-AXXX-MB     DIVISION W: Felony - W (Circuit)

VS

310 4/4/2017 SET FOR <PROCEEDING> <DATE> <TIME> <JUDGE>

311 4/4/2017 NOTICE OF HEARING

312 4/3/2017 JUDICIAL NOTES

313 4/12/2017 NOTICE OF APPEARANCE

314 4/19/2017 Court Other

315 4/19/2017 Court Other

316 4/19/2017 Court Other

317 4/19/2017 Court Other

318 4/19/2017 Continued to <court date> <time> <event type>

319 4/19/2017 COURT DATE NOTICES SENT

320 4/19/2017 NOTICE OF HEARING

321 4/19/2017 COURT EVENT FORM

322 4/18/2017 NOTICE OF HEARING RETURNED

323 4/25/2017 ORDER

324 5/25/2017 STATE ATTORNEY RESPONSE

325 5/26/2017 STATE ATTORNEY RESPONSE

326 6/1/2017 Court Other

327 6/1/2017 Court Other

328 6/1/2017 Court Other

329 6/1/2017 Continued to <court date> <time> <event type>

330 6/1/2017 COURT DATE NOTICES SENT

331 6/1/2017 NOTICE OF HEARING

332 6/1/2017 COURT EVENT FORM

333 6/29/2017 NOTICE OF FILING

334 7/18/2017 Court Other

335 7/18/2017 Court Other

336 7/18/2017 Continued to <court date> <time> <event type>

337 7/18/2017 COURT DATE NOTICES SENT

338 7/18/2017 NOTICE OF HEARING

339 7/18/2017 Trial or Hearing Notes 

340 7/18/2017 COURT EVENT FORM

341 9/15/2017 Court Other

342 9/15/2017 Court Other

343 9/15/2017 Court Other

344 9/15/2017 Court Other

345 9/15/2017 Continued to <court date> <time> <event type>

346 9/15/2017 COURT DATE NOTICES SENT

347 9/15/2017 COURT EVENT FORM

348 9/15/2017 NOTICE OF HEARING

349 9/13/2017 NOTICE

350 9/18/2017 CORRESPONDENCE

351 9/18/2017 EXECUTIVE ORDER

352 9/28/2017 BRIEF

353 9/28/2017 STATE ATTORNEY RESPONSE

Page 8 of 9
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# Effective Date Count Description

DUANE E OWEN 

Case #: 50-1984-CF-004014-AXXX-MB     DIVISION W: Felony - W (Circuit)

VS

354 10/10/2017 NOTICE

355 10/16/2017 Court Other

356 10/16/2017 Court Other

357 10/16/2017 Court Other

358 10/16/2017 Continued to <court date> <time> <event type>

359 10/16/2017 COURT DATE NOTICES SENT

360 10/16/2017 COURT EVENT FORM

361 10/16/2017 NOTICE OF HEARING

362 10/27/2017 JUDICIAL NOTES

363 11/1/2017 EVENT CANCELLED/SETTLED

364 11/1/2017 SET FOR <PROCEEDING> <DATE> <TIME> <JUDGE>

365 11/9/2017 NOTICE OF HEARING RETURNED

366 12/4/2017 NOTICE

367 12/11/2017 Motion for Post Conviction Relief 

368 12/11/2017 Court Other

369 12/11/2017 Court Other

370 12/11/2017 Trial or Hearing Notes 

371 12/11/2017 COURT EVENT FORM

372 6/23/1984 CRIM PROBABLE CAUSE AFFIDAVIT

373 12/21/2017 NOTICE

374 1/29/2018 TRANSCRIPT

375 1/29/2018 TRANSCRIPT

376 2/5/2018 NOTICE

377 5/8/2018 NOTICE OF APPEAL

378 5/8/2018 DIRECTIONS TO CLERK

379 5/8/2018 DESIGNATION TO COURT REPORTER

380 5/8/2018 STATEMENT-JUDICIAL ACTS

381 5/8/2018 CERTIFIED NOTICE OF APPEAL

382 5/8/2018 CRT REPORTERS ACK & EXTEN TIME

383 5/8/2018 ORDER DENYING

384 5/15/2018 TRANSCRIPT

385 5/15/2018 TRANSCRIPT

386 5/15/2018 TRANSCRIPT

387 5/15/2018 TRANSCRIPT

388 5/15/2018 TRANSCRIPT

389 5/15/2018 TRANSCRIPT
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000012

IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA - CRIMINAL DIVISION 

CIRCUIT/COUNTY COURT 

DEFENDANT: DUANE E OWEN 
CASE NO: 50-1984-CF-004014-AXXX-MB 

STATE OF FLORIDA 
vs. 
DEFENDANT: DUANE E OWEN 
CASE NO: 50-1984-CF-004014-AXXX-MB 
DIVISION: W: Felony- W (Circuit) 

Court Event Form 

PRESIDING JUDGE: KELLEY, JUDGEGLENN 
ASA: 
ATTORNEY: JENNINGS, WILLIAM 
PUBLIC DEFENDER: 
CO-COUNSEL: 

DEPUTY CLERK: White, Julius 

Reset For 

DATE: 4/19/2017 

JACKET#: 
BOOKING #: 1900283230 

START TIME: 9:56 AM 
END TIME: 9:58 AM 

COURT REPORTER Centrally 
Recorded 

COURT TYPE: CD CASE 
DISPOSITION 

Court Date Scheduled - STCK - STATUS CHECK - 6/1/2017 8:30 AM - llF (Main Branch) MB, 205 N. Dixie 
Highway West Palm Beach FL 33401 

Other: DRISCOLL ESQ APPEARS TELEPHONICALLY 
Other: DEFENDANT NOT PRESENT IN CUSTODY 
Other: DEFT IS ON DEATH ROW 
Other: WRITTEN ORDER TO FOLLOW 

Count 1 - FC FIRST DEGREE MURDER 782.04(1Al) 

Count 2 - FF ATTEMPTED SEXUAL BATTERY 794.023(2A) 

Count 3 - FT BURGLARY 810.02 

Wednesday, April 19, 2017 Page 1 ofl 

***FILED: PALM BEACH COUNTY, FL SHARON R BOCK, CLERK 04/19/2017 09:58: 11 AM*** 



000013

IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA - CRIMINAL DIVISION 

CIRCUIT/COUNTY COURT 

DEFENDANT: DUANE E OWEN 
CASE NO: 50-1984-CF-004014-AXXX-MB 

STATE OF FLORIDA 
vs. 
DEFENDANT: DUANE E OWEN 
CASE NO: 50-1984-CF-004014-AXXX-MB 
DIVISION: W: Felony- W (Circuit) 

Court Event Form 

PRESIDING JUDGE: KELLEY, JUDGEGLENN 
ASA: TERENZIO, CELIA 
ATTORNEY: 
PUBLIC DEFENDER: 
CO-COUNSEL: 

DEPUTY CLERK: Hurley, Karen 

Reset For 

DATE: 6/1/2017 

JACKET#: 
BOOKING #: 1900283230 

START TIME: 9:59 AM 
END TIME: 10:04 AM 

COURT REPORTER Centrally 
Recorded 

COURT TYPE: STCK - STATUS 
CHECK 

Court Date Scheduled- OH - OTHER HEARING- 7/18/20171:30 PM- llF (Main Branch) MB, 205 N. Dixie 
Highway West Palm Beach FL 33401 - CASE MANAGEMENT CONFERENCE 

Other: CLERK: AA 
Other: DEFENDANT NOT PRESENT IN CUSTODY 
Other: DEFENSE COUNSEL: JAMES DRISCOLL, JR.APPEARED TELEPHONICALLY 

Count 1 - FC FIRST DEGREE MURDER 782.04(1Al) 

Count 2 - FF ATTEMPTED SEXUAL BATTERY 794.023(2A) 

Count 3 - FT BURGLARY 810.02 

Thursday, June O 1, 2017 Page 1 ofl 

***FILED: PALM BEACH COUNTY, FL SHARON RBOCK, CLERK 06/01/2017 10:04:51 AM*** 



000014

DEFENDANT: DUANE E OWEN DATE: 07/18/2017 
CASE NO: 50-1984-CF-004014-AXXX-MB DIVISION:W: Felony- W (Circuit) 

TRIAL/ HEARING NOTES 

01:23:02 PM -JUDGE PRESIDING G. KELLEY 

01:23:15 PM -ASSISTANT STATE ATTORNEY PRESENT C. TERENZIO 

01:24:46 PM - DEFENDANT NOT PRESENT IN COURT WITH COUNSEL J. DRISCOLL, ESQ 

01:24:51 PM - DEPUTY CLERK J. WHITE PRESENT 

01:25:00 PM - COURT RECORDER PRESENT M. VOCE 

01:25:14 PM - HERE BEFORE THE COURT FOR CASE MANAGEMENT CONFERENCE 

01:25:16 PM-COURT CONVENES 

01:25:24 PM - COURT DISCUSSION 

01:30:53 PM - PARTIES PRESENT ARGUMENTS TO THE COURT 

02:20:13 PM-COURT DISCUSSION 

02:28:02 PM - PLEASE SEE CEF 

02:28:59 PM - COURT IN RECESS 

Page 1 ofl 
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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA - CRIMINAL DIVISION 

CIRCUIT/COUNTY COURT 

DEFENDANT: DUANE E OWEN 
CASE NO: 50-1984-CF-004014-AXXX-MB 

STATE OF FLORIDA 
vs. 
DEFENDANT: DUANE E OWEN 
CASE NO: 50-1984-CF-004014-AXXX-MB 
DIVISION: W: Felony- W (Circuit) 

Court Event Form 

PRESIDING JUDGE: KELLEY, JUDGEGLENN 
ASA: TERENZIO, CELIA 
ATTORNEY: 
PUBLIC DEFENDER: 
CO-COUNSEL: 

DEPUTY CLERK: White, Julius 

Reset For 

DATE: 7/18/2017 

JACKET#: 
BOOKING #: 1900283230 

START TIME: 2:15 PM 
END TIME: 2:29 PM 

COURT REPORTER Centrally 
Recorded 

COURT TYPE: OH - OTHER 
HEARING 

Court Date Scheduled - STCK - STATUS CHECK - 9/15/2017 8:30 AM - llF (Main Branch) MB, 205 N. Dixie 
Highway West Palm Beach FL 33401 

Other: DEFENDANT NOT PRESENT IN CUSTODY 
Other: J. DRISCOLL, ESQ PRESENT 
Trial Notes Were Added 

Count 1 - FC FIRST DEGREE MURDER 782.04(1Al) 

Count 2 - FF ATTEMPTED SEXUAL BATTERY 794.023(2A) 

Count 3 - FT BURGLARY 810.02 

Tuesday, July 18, 2017 Page 1 ofl 
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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA - CRIMINAL DIVISION 

CIRCUIT/COUNTY COURT 

DEFENDANT: DUANE E OWEN 
CASE NO: 50-1984-CF-004014-AXXX-MB 

STATE OF FLORIDA 
vs. 
DEFENDANT: DUANE E OWEN 
CASE NO: 50-1984-CF-004014-AXXX-MB 
DIVISION: W: Felony- W (Circuit) 

Court Event Form 

PRESIDING JUDGE: KELLEY, JUDGEGLENN 
ASA: TERENZIO, CELIA 
ATTORNEY: 
PUBLIC DEFENDER: 
CO-COUNSEL: 

DEPUTY CLERK: Ambrosino, Alice 

Reset For 

DATE: 9/15/2017 

JACKET#: 
BOOKING #: 1900283230 

START TIME: 9:04 AM 
END TIME: 9:06 AM 

COURT REPORTER Centrally 
Recorded 

COURT TYPE: STCK - STATUS 
CHECK 

Court Date Scheduled - STCK - STATUS CHECK - 10/16/2017 8:30 AM - llF (Main Branch) MB, 205 N. Dixie 
Highway West Palm Beach FL 33401 

Other: C. DORE, COURT REPORTER PRESENT 
Other: DEFENDANT NOT PRESENT IN CUSTODY 
Other: DEFENSE COUNSEL PRESENT VIA TELEPHONIC CONFERENCE 
Other: BRIEFINGS DUE BY 9/28/17 

Count 1 - FC FIRST DEGREE MURDER 782.04(1Al) 

Count 2 - FF ATTEMPTED SEXUAL BATTERY 794.023(2A) 

Count 3 - FT BURGLARY 810.02 

Friday, September 15, 2017 Page 1 ofl 
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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA - CRIMINAL DIVISION 

CIRCUIT/COUNTY COURT 

DEFENDANT: DUANE E OWEN 
CASE NO: 50-1984-CF-004014-AXXX-MB 

STATE OF FLORIDA 
vs. 
DEFENDANT: DUANE E OWEN 
CASE NO: 50-1984-CF-004014-AXXX-MB 
DIVISION: W: Felony- W (Circuit) 

Court Event Form 

PRESIDING JUDGE: KELLEY, JUDGEGLENN 
ASA: TERENZIO, CELIA 
ATTORNEY: 
PUBLIC DEFENDER: 
CO-COUNSEL: 

DEPUTY CLERK: Grant, Alma L 

Reset For 

DATE: 10/16/2017 

JACKET#: 
BOOKING #: 1900283230 

START TIME: 8:52 AM 
END TIME: 8:53 AM 

COURT REPORTER Centrally 
Recorded 

COURT TYPE: STCK - STATUS 
CHECK 

Court Date Scheduled-MH- MOTION HEARING-12/5/201710:45 AM- llF (Main Branch) MB, 205 N. Dixie 
Highway West Palm Beach FL 33401 - RE POST CONVICTION MOTION 

Other: COURT REPORTER MICHELLE VOCE PRESENT 
Other: MR DRISCOLL, ESQ PRESENT TELEPHONICALLY 
Other: DEFENDANT NOT PRESENT 

Count 1 - FC FIRST DEGREE MURDER 782.04(1Al) 

Count 2 - FF ATTEMPTED SEXUAL BATTERY 794.023(2A) 

Count 3 - FT BURGLARY 810.02 

Monday, October 16, 2017 Page 1 ofl 

***FILED: PALM BEACH COUNTY, FL SHARON RBOCK, CLERK 10/16/2017 08:53:08 AM*** 



000018

DEFENDANT: DUANE E OWEN DATE: 12/11/2017 
CASE NO: 50-1984-CF-004014-AXXX-MB DIVISION:W: Felony- W (Circuit) 

TRIAL/ HEARING NOTES 

12:54:57 PM - JUDGE PRESIDING G, KELLEY 

12:54:59 PM -ASSISTANT STATE ATTORNEY PRESENT C. TERENZIO 

12:55:02 PM - DEFENDANT PRESENT IN COURT WITH COUNSEL J. DRISCOLL (DEFENDANT 

NOT PRESENT) 

12:55:31 PM - M. VOCE COURT REPORTER PRESENT 

12:55:54 PM - DEPUTY CLERKS. PEREZ PRESENT 

12:56: 15 PM - HERE BEFORE THE COURT FOR MOTION HEARING 

12:56:20 PM - HEARING CENTRALLY RECORDED 

01:04:45 PM-COURT CONVENES 

01:04:52 PM - DEPUTY CLERK A. GRANT NOW PRESENT 

01:05:48 PM-COUNSEL PRESENT ARGUMENTS TO THE COURT 

01:51 :29 PM-COURT RESERVES RULING- WRITTEN ORDER TO FOLLOW 

01:51 :43 PM-COURT IN RECESS, PLEASE SEE CEF 

Page 1 ofl 
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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA - CRIMINAL DIVISION 

CIRCUIT/COUNTY COURT 

DEFENDANT: DUANE E OWEN 

CASE NO: 50-1984-CF-004014-AXXX-MB 

STATE OF FLORIDA 
vs. 
DEFENDANT: DUANE E OWEN 
CASE NO: 50-1984-CF-004014-AXXX-MB 
DIVISION: W: Felony - W (Circuit) 

Court Event Form 

PRESIDING JUDGE: KELLEY, JUDGEGLENN 
ASA: TERENZIO, CELIA 
ATTORNEY: 
PUBLIC DEFENDER: 
CO-COUNSEL: 

DEPUTY CLERK: AG 

Motion for Post Conviction Relief - Court Reserves Ruling 
Other: DEFENDANT NOT PRESENT AND IN CUSTODY 
Other: WRITTEN ORDER TO FOLLOW 
Trial Notes Were Added 

Count 1 - FC FIRST DEGREE MURDER 782.04(1Al) 

Count 2 - FF ATTEMPTED SEXUAL BATTERY 794.023(2A) 

Count 3 - FT BURGLARY 810.02 

Monday, December 11 , 2017 

DATE: 12/11/2017 

JACKET#: 
BOOKING#: 1900283230 

START TIME: 1:41 PM 
END TIME: 1:51 PM 

COURT REPORTER Centrally 
Recorded 

COURT TYPE: MH - MOTION 
HEARING 

Page 1 ofl 
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Filing# 50878270 E-Filed 01/06/2017 03:14:56 PM 

IN THE CIRCUIT COURT OF THE FIFTEENTH CIRCUIT, 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA 
Plaintiff, 

DUANE EUGENE OWEN 
Defendant. 

I ----------

v. CASE NUMBER: 84-4014 

SUCCESSIVE MOTION TO VACA TE 
JUDGMENT OF CONVICTION AND SENTENCE 

Comes now Duane Eugene Owen, the Defendant in the above-captioned action, and 

respectfully moves this Court for an Order, pursuant to Florida Rule of Criminal Procedure 3.850 

and Florida Rule of Criminal Procedure 3.851, vacating and setting aside his death sentence. Mr. 

Owen states the following: 

(A) JUDGMENT AND SENTENCE UNDER ATTACK 

Mr. Owen was charged by indictment with first-degree murder, sexual battery and 

burglary. After a jury trial, Mr. Owen was convicted of first-degree murder, attempted sexual 

battery and burglary and sentenced to death. The Supreme Court of Florida reversed and Mr. Owen 

received a new trial. Mr. Owen was convicted of first-degree murder, attempted sexual battery . 

with a deadly weapon or force likely to cause serious personal injury and burglary of a dwelling 

while armed. After a penalty phase advisory panel non-unanimously recommended a death 

sentence. After a Spencer hearing the Circuit Court imposed a death sentence. In support of the 

death sentence the Court found four aggravating factors: 

(1) the defendant had been previously convicted of another capital offense or a 
felony involving the use of violence to some person; (2) the crime for which the 
defendant was to be sentenced was committed while he was engaged in the 
commission of or an attempt to commit or flight after committing or attempting to 

1 
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commit the crime of burglary; (3) the crime for which the defendant was to be 
sentenced was especially heinous, atrocious, or cruel (HAC); and ( 4) the crime for 
which the defendant was to be sentenced was committed in a cold and calculated 
and premeditated manner without any pretense of moral or legal justification 
(CCP). 

Owen v. State, 862 So .. 2d 687, 690(Fla. 2003). 

The Court founcl three statutory mitigating factors: 

(I) the crime for which the defendant was to be sentenced was committed while he 
was under the influence of extreme mental or emotional disturbance; (2) the 
capacity of the defendant to appreciate the criminality of his conduct or to conform 
his conduct to the requirement of the law was substantially impaired; and (3) the 
age of the defendant at the time of the crime was twenty-three. 
Id. at 691. 

The Court also found sixteen non-statutory mitigating factors: 

Id. 

(1) the defendant was raised by alcoholic parents; (2) the defendant was raised in 
an environment of sexual and physical violence; (3) the defendant was a victim of 
physical and sexual violence ; ( 4) the defendant was abandoned by the deaths of his 
parents and abandoned by other family members; (5) the defendant has a mental 
disturbance and his ability to conform his conduct to the requirements of law was 
impaired; (6) the defendant was cooperative in court and not disruptive during court 
proceedings; (7) the defendant has made a good adjustment to incarceration and 
will be a good prisoner; (8) the offense for which the defendant was to be sentenced 
happened fifteen years ago; (9) the defendant will never be released from prison if 
given life sentences without parole; (10) the defendant cooperated with law 
enforcement; (11) the defendant obtained a high school equivalency diploma; (12) 
the defendant received a general discharge under honorable conditions from the 
United States Army; (13) the defendant saved a life in his youth; (14) the defendant 
suffered from organic brain damage; (15) the defendant lived in an abusive 
orphanage; and (16) any other circumstances of the offense. As to this final 
nonstatutory mitigating factor, the trial court considered the fact that Mr. Owen did 
not harm the two young children that was babysitting at the time of 
her murder, nor did he harm two young children who were 
present in her home at the time of her murder. 

Mr. Owen appealed his conviction and death sentence to the Supreme Court of Florida, 

which affirmed the same. Owen v. State, 862 So.2d 687, 690(Fla. 2003). Mr. Owen then sought a 

Petition for Writ of Certiorari to the Supreme Court of Florida, which the United States Supreme 

Court denied. Owen v. Florida, 543 U.S. 986, 125 S. Ct. 494 (2004). 

2 
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(B) PREVIOUS CLAIMS AND DISPOSITION IN STATE COURT 

Direct Appeal 

On direct appeal, Mr. Owen raised seven i1,sues: (1) the trial court erred in failing to 

suppress his confession on the basis of voluntariness; (2) the trial court erred in failing to suppress 

his confession because Mr. Owen made an unequivocal invocation of his right to remain silent 

which was ignored by the law enforcement officers questioning him; (3) the trial court improperly 

applied the aggravating factor of heinous, atrocious, or cruel (HAC); (4) the trial court improperly 

applied the aggravating factor of cold, calculated, and premeditated (CCP); (5) the sentence of 

death is disproportionate; (6) Florida's death penalty statute is unconstitutional; and (7) the 

aggravating factor of murder in the course of a specified felony is unconstitutional. Owen at 693. 

The Supreme Court of Florida affirmed the conviction and sentence of death. Id. 

Prior postconviction motion 

CLAIM I: Mr. Owen was denied the effective assistance of counsel during the pre-trial phase 
which violated Mr. Owen's rights under the Fourth, Fifth, Sixth, Eighth and Fourteenth 
Amendments to the United States Constitution and corresponding provisions of the Florida 
Constitution. 

CLAIM II: Mr. Owen was denied the effective assistance of counsel during jury selection which 
violated Mr. Owen's rights under the Fifth, Sixth, Eighth and Fourteenth Amendments to the 
United States Constitution and corresponding provisions of the Florida Constitution. 

Claim III: Mr. Owen was denied the effective assistance of counsel during the guilt phase which 
violated Mr. Owen's rights Under the Fifth, Sixth, Eighth and Fourteenth Amendments to the 
United States Constitution and corresponding provisions of the Florida Constitution. 

CLAIM IV: Mr. Owen was denied the effective assistance of counsel during the penalty phase 
which violated Mr. Owen's rights under the Fifth, Sixth, Eighth and Fourteenth Amendments To 
the United States Constitution and corresponding provisions of the Florida Constitution. 

CLAIM V: State agencies claimed exemptions to Florida's public records law in bad faith which 
denied Mr. Owen his rights to due process, habeas corpus, a fair state postconviction process and 
ultimately the ability to test the reliability of his conviction and death sentence thus violating Mr. 
Owen's rights under the Fourth, Fifth, Sixth, Eighth And Fourteenth Amendments and the Habeas 
Clause of the United States Constitution and the corresponding provisions of the Florida 
Constitution. 

3 
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The postconviction court denied relief and Mr. Owen appealed to the Florida Supreme 

Court. The Florida Supreme Court affirmed the postconviction court and denied Mr. Owen's state 

petition for writ of habeas corpus. Owen v. State, 986 So. 2d 534, 541 (Fla. 2008), as revised on 

denial ofreh'g (July 10, 2008). Mr. Owen filed a 28 U.S.C. § 2254 petition for a writ of habeas 

corpus in the United States District Court. The District Court denied relief. Mr. Owen appealed to 

the United States Court of Appeals for the Eleven Circuit, which affirmed the District Court. Owen 

v. Florida Dep't of Corr., 686 F.3d 1181 (11th Cir. 2012). Mr. Owen petitioned for certiorari in 

the United States Supreme Court, which denied the petition. Owen v. Crews, 133 S. Ct. 2049, 185 

L. Ed. 2d 889 (2013). 

(C) NATURE OF RELIEF SOUGHT 

1. Mr. Owen respectfully requests that he be granted leave to amend as necessary. 
2. Mr. Owen requests that this Court vacate his death sentence. 
3. Any other relief that this Court may find appropriate. 

(D) CLAIMS NOT REQUIRING AN EVIDENTIARY HEARING UNLESS NECESSARY 

The claim and sub-claims that follow come before this Court with a complete trial record 

and a complete postconviction record. Both records are more than sufficient for this Court to render 

a decision that is right and follows the United States Constitution and Florida Constitution. 

Nevertheless, depending how the Florida Supreme Court rules an evidentiary hearing may become 

necessary. 

CLAIMS 

IN LIGHT OF HURST, RING, AND APPRENDI, MR. OWEN'S DEATH 
SENTENCE VIOLATES THE FIFTH, SIXTH, EIGHTH, AND 
FOURTEENTH AMENDEMENTS OF THE UNITED STATES 
CONSTITUTION, THE CORRESPONDING PROVISIONS OF THE 
FLORIDA CONSTITUTION AND ARTICLE I, SECTIONS 15 AND 16 OF 
THE FLORIDA CONSTITUTION. 

Hurst v. Florida, 136 S. Ct. 616 (2016) is a landmark decision issued by the United States 

Supreme Court that declared Florida's death penalty system unconstitutional. Based on Hurst; 
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other case law, and the implications arising therefrom, Mr. Owen's death sentence violates the 

United States Constitution and the Florida Constitution. This Court should vacate Mr. Owen's 

death sentence. 

1. Mr. Owen's Death Sentence Should Be Vacated Because It Is Unconstitutional Based On 
Hurst; Prior Precedent And Subsequent Developments Because Mr. Owen Was Denied His 
Right To A Jury Trial On The Facts That Led To His Death Sentence. 

The United States Supreme Court issued Apprendi and Ring. In Apprendi, the Court held 

that in a non-capital case, "[o]ther than the fact of a prior conviction, any fact that increases the 

penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and 

proved beyond a reasonable doubt." Apprendi v. New Jersey, 530 U.S. 466,490, 120 S. Ct. 2348, 

2362-63 (2000). The Court recognized that the principles supporting a jury trial, 

extend• down centuries into the common law. 11 [T]o guard against a spirit of 
oppression and tyranny on the part of rulers," and "as the great bulwark of [our] 
civil and political liberties," 2 J. Story, Commentaries on the Constitution of the 
United States 540-541 (4th ed. 1873), trial by jury has been understood to require 
that "the truth of every accusation, whether preferred in the shape of indictment, 
information, or appeal, should afterwards be confirmed by the unanimous suffrage 
of twelve of [the defendant's] equals and neighbours .... 11 

Id. at 477, 2356 (citations omitted). Justice Scalia, in concurrence, added, 

It sketches an admirably fair and efficient scheme of criminal justice designed for 
a society that is prepared to leave criminal justice to the State. (Judges, it is 
sometimes necessary to remind ourselves, are part of the State-and an increasingly 
bureaucratic part of it, at that.). The founders of the American Republic were not 
prepared to leave it to the State, which is why the jury-trial guarantee was one of 
the least controversial provisions of the Bill of Rights. It has never been efficient; 
but it has always been free. 

Id. 498, 2367. 

In Ring v. Arizona, 536 U.S. 584,122 S.Ct. 2428 (2002), the Court held that "[c]apital 

defendants, no less than non~capital defendants ... are entitled to ajury determination of any fact 

on which the legislature conditions an increase in their maximum punishment." Id. at 589, 2432. 

In Hurst v. Florida, 136 S. Ct. 616 (2016), the Court stated the crux of Ring, that 
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"'the required finding of an aggravated circumstance exposed Ring to a greater 
punishment than that authorized by the jury's guilty verdict."' Had Ring's judge not 
engaged in any factfinding, Ring would have received a life sentence. Ring's death 
sentence therefore violated. his right to have a jury fipd the facts behind his 
punishment.'" 

Hurst, 136 S.Ct. at 621. (Internal quotes omitted). The Court applied Ring directly to Florida's 

death penalty system and found: 

The analysis the Ring Court applied to Arizona's sentencing scheme applies equally 
to Florida's. Like Arizona at the time of Ring, Florida does not require the jury to 
make the critical :findings necessary to impose the death penalty. Rather, Florida 
requires a judge to find these facts. Fla. Stat. § 921.141(3). Although Florida 
incorporates an advisory jury verdict that Arizona lacked, we have previously made 
clear that this distinction is immaterial: "It is true that in Florida the jury 
recommends a sentence, but it does not make specific factual :findings with regard 
to the existence of mitigating or aggravating circumstances and its recommendation 
is not binding on the trial judge. A Florida trial court no more has the assistance of 
a jury's findings of fact with respect to sentencing issues than does a trial judge in_ 
Arizona." Walton v. Arizona, 497 U.S. 639,648, 110 S.Ct. 3047, 111 L.Ed.2d 511 
(1990); accord, State v. Steele, 921 So.2d 538, 546 (Fla.2005) ("[T]he trial court 
alone must make detailed findings about the existence and weight of aggravating 
circumstances; it has no jury findings on which to rely"). 

As with Timothy Ring, the maximum punishment Timothy Hurst could have 
received without any judge-made findings was life in prison without parole. As 
with Ring, a judge increased Hurst's authorized punishment based on her own 
factfinding. In light of Ring, we hold that Hurst's sentence violates the Sixth 
Amendment. 

Hurst v. Florida, 136 S. Ct. at 621-22. 

The findings of fact statutorily required to render a defendant death-eligible are elements 

of the offense that separate first-degree murder from capital murder under Florida law, and form 

part of the definition of the crime of capital murder. Mr. Owen's death sentence was obtained under 

the exact death penalty scheme found unconstitutional in Hurst. Mr. Owen's death sentence, 

imposed without the proper jury fact-finding, violates the Sixth Amendment under Ring and Hurst. 

Mr. Owen raised the issue of the unconstitutionality of Florida's death penalty scheme on 

direct appeal. Mr. Owen's death sentence was imposed contrary to Ring. Mr. Owen's direct appeal 

arguments, however, did not have the clear statement to. and specific application to Florida of Hurst 
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when he raised the unconstitutionality of his death sentence. 

Without regard to any issues of retroactivity possible or application of harmless error, Mr. 

Owen asserts, without equivocation that he was denied his right to a jury trial on the essential 

elements that led to his death sentence in violation of the United States Constitution and the 

corresponding provisions of the Florida Constitution. Because the State denied Mr. Owen a jury 

trial on the essential elements necessary for a death sentence, this Court should vacate Mr. Owen's 

death sentence. 

2. This Court Should Vacate Mr. Owen's Death Sentence Because, In Light Of Hurst And 
Subsequent Cases, Mr. Owen's Death Sentence Violates The Eighth Amendment Because 
His Death Sentence Was Contrary To Evolving Standards Of Decency And Is Arbitrary And 
Capricious. 

11Death is different. 11 Woodson v. North Carolina, 428 U.S. 208, 305 (1976). The United 

States Supreme Court has made clear: 

Under the Eighth Amendment, the death penalty has been treated differently from 
all other punishments. [] Among the most important and consistent themes in this 
Court's death penalty jurisprudence is the need for special care and deliberation in 
decisions that may lead to the imposition of that sanction. The Court has 
accordingly imposed a series of unique substantive and procedural restrictions 
designed to ensure that capital punishment is not imposed without the serious and 
calm reflection that ought to precede any decision of such gravity and finality. 

Thompson v. Oklahoma, 487 U.S. 815, 856, 108 S. Ct. 2687, 2710, (1988)(internal citations 

omitted). 

In Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 2726 (1972), the United States Supreme 

Court found that the death penalty, as applied throughout the United States, violated the Eighth 

and Fourteenth Amendment's prohibition of cruel and unusual punishment. Id. at 239-40, 2727. 

The Court did not find the death penalty itself was unconstitutional and later allowed the death 

penalty under narrow circumstances. See Gregg v. Georgia, 428 U.S. 153, 96 S. Ct. 2909 (1976); 

Proffitt v. Florida, 428 U.S. 242 (1976), et al. Furman "recognize[d] that the penalty of death is 

different in kind from any other punishment imposed under our system of criminal justice. Because 
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of the uniqueness of the death penalty, Furman held that it could not be imposed under sentencing 

procedures that created a substantial risk that it would be inflicted in an arbitrary and capricious 

manner." Gregg, 428 U.S. at 188, 96 S. Ct. at 2932. 

The Supreme Court has recognized the importance of a jury in meeting the commands of 

the Eighth Amendment. As stated in Gregg v. Georgia, 428 U.S. 153, 96 S. Ct. 2909, "one of the 

most important functions any jury can perform in making . . . a selection (between life 

imprisonment and death for a defenqant convicted in a capital case) is to maintain a link between 

contemporary community values and the penal system." Id. at 181-82, 2929, citing Wither_spoon 

v. Illinois, 391 U.S. 510,519 n. 15, 88 S.Ct. 1770, 1775 (1968). Ajury is "a significant and reliable 

objective index of contemporary values because it is so directly involved. Id. citing Furman v. 

Georgia, 408 U.S., at 439-440, 92 S.Ct., at 2828-2829 (Powell, J., dissenting). Mr. Owen had no 

jury and thus death sentence had none of the Eighth Amendment reliability of a jury verdict. 

A sentencer must consider "any relevant mitigating evidence," Eddings v. Oklahoma, 455 

U.S. 104, 114 (1982); Hitchcock v. Dugger, 481 U.S. 393, 107 S.Ct 1821 (1987). The majority 

opinion in Lockett v. Ohio, 438 U.S. 586,605; 98 S. Ct. 2954, 2964-65(1978) explained: 

[T]hat the Eighth and Fourteenth Amendments require that the sentencer, in all but 
the rarest kind of capital case, not be precluded from considering, as a mitigating 
factor, any aspect of a defendant's character or record and any of the circumstances 
of the offense that the defendant proffers as a basis for a sentence less than death. 

Id. at 605; 2954 (Emphasis and footnotes omitted). 

To meet the requirements that the death penalty be limited to the most aggravated and least 

mitigated of murderers, the Supreme Court requires, "that where discretion is afforded a sentencing 

body on a matter so grave as the determination of whether a human life should be taken or spared, 

that discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary 

and capricious action." Gregg at 189, 2932. In Gregg, the Court upheld Georgia's death penalty 

scheme and found, 
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The basic concern of Furman centered on those defendants who were being 
condemned to death capriciously and arbitrarily. Under the procedures before the 
Court in that case, sentencing authorities were not directed to give attention to the 
nature or circumstances of the crime committed or to the character or record of the 
defendant. Left unguided, juries imposed the death sentence in a way that could 
only be called freakish. The new Georgia sentencing procedures, by contrast, focus 
the jury's attention on the particularized nature of the crime and the particularized 
characteristics of the individual defendant. 

Id. at 206, 2940--41. Mr. Owen, unlike all post-Hurst defendants will have, had no jury to 

determi~e his death sentence in the guided manner necessary to avoid his being condemned to 

death in an arbitrary and capricious manner. 

In Mr. Owen's case, the advisory panel was instructed that, although the court was required 

to give great weight to its recommendation, the recommendation was only advisory. Had this been 

an actual jury trial, this would have been contrary to Caldwell v. Mississippi, 472 U.S. 320, 105 S. 

Ct. 2633(1985). In Caldwell, the Supreme Court stated and held that it: 

has always premised its capital punishment decisions on the assumption that a 
capital sentencing jury recognizes the gravity of its task and proceeds with the 
appropriate awareness of its 'truly awesome responsibility.' In this case, the State 
sought to minimize the jury's sense of responsibility for determining the 
appropriateness of death. Because we cannot say that this effort had no effect on 
the sentencing decision, that decision does not meet the standard of reliability that 
the Eighth Amendment requires. The sentence of death must therefore be vacated. 

Id. at 341, 2646. Any reliance or argument based on the advisory recommendation in Mr. Owen's 

case is misplaced and fails to rise to the level of constitutional equivalence based on Caldwell. An 

advisory panel accurately instructed on its role in an unconstitutional death penalty scheme does 

not meet the Eighth Amendment requirements of Caldwell, 

The Supreme Court has also limited the death penalty under the Eighth Amendment based 

on evolving standards of decency. 

The Eighth Amendment provides: "Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishments inflicted." The 
provision is applicable to the States through the Fourteenth Amendment. Furman 
v. Georgia, 408 U.S. 238, 239, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972) (per curiam); 
Robinson v. Cal[fornia, 370 U.S. 660, 666-667, 82 S.Ct. 1417, 8 L.Ed.2d 758 

9 



000029

(1962); Louisiana ex rel. Francis v. Resweber, 329 U.S. 459,463, 67 S.Ct. 374, 91 
L.Ed. 422 (1947) (plurality opinion). As the Court explained in Atkins, the Eighth 
Amendment guarantees individuals the right not to be subjected to excessive 
sanctions. The right flows from the basic " 'precept of justice that punishment for 
crime should be graduated and proportioned to [the] offense.'" 536 U.S., at 311, 
122 S.Ct. 2242 (quoting Weems v. United States, 217 U.S. 349, 367, 30 S.Ct. 544, 
54 L.Ed. 793 (1910)). By protecting even those convicted of heinous crimes, the 
Eighth Amendment reaffirms the duty of the government to respect the dignity of 
all persons. 

The prohibition against "cruel and unusual punishments," like other expansive 
language in the Constitution, must be interpreted according to its text, by 
considering history, tradition, and precedent, and with due regard for its purpose 
and function in the constitutional design. To implement this framework we have 
established the propriety and affirmed the necessity of referring to "the evolving 
standards of decency that mark the progress of a maturing society" to determine 
which punishments are so disproportionate as to be cruel and unusual. Trop v; 
Dulles, 356 U.S. 86, 100~101, 78 S.Ct. 590, 2 L.Ed.2d 630 (1958) (plurality 
opinion). 

Roper v. Simmons, 543 U.S. 551, 560-61, 125 S. Ct. 1183, 1190 (2005). Florida has been an 

outlier, for a very long time. The United States Supreme Court and the Florida Supreme Court's 

decision on remand show that standards of decency have evolved to require that a jury find all of 

the facts necessary to sentence Mr. Owen to death beyond a reasonable doubt. 

On remand in Hurst v. State, the Florida Supreme Court found that the right to a jury trial 

found in the United States Constitution required that all factual findings be made by the jury 

unanimously under the Florida Constitution. The Florida Supreme Court found that the Eighth 

Amendment's evolving standards of decency and bar on arbitrary and capricious imposition of the 

death penalty require a unanimous jury fact- finding. 

[T]he the foundational precept of the Eighth Amendment calls for unanimity in any 
death recommendation that results in a sentence of death. That foundational precept 
is the principle that death is different. This means that the penalty may not be 
arbitrarily imposed, but must be reserved only for defendants convicted of the most 
aggravated and least mitigated of murders. Accordingly, any capital sentencing law 
must adequately perform a narrowing function in order to ensure that the death 
penalty is not being arbitrarily or capriciously imposed. See Gregg, 428 U.S. at 199, 
96 S.Ct. 2909. The Supreme Court subsequently explained in McCleskey v. Kemp 
that "the Court ·has imposed a number of requirements on the capital sentencing 
process to ensure that capital sentencing decisions rest on the individualized inquiry 
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contemplated in Gregg." McCleskey v. Kemp, 481 U.S. 279, 303, 107 S.Ct. 1756, 
95 L.Ed.2d 262 (1987). This individualized sentencing implements the required 
narrowing function that also ensures that the death penalty is reserved for the most 
culpable of murderers and for the most aggravated of murders. If death is to be 
imposed, unanimous jury sentencing recommendations, when made in conjunction 
with the other critical findings unanimously found by the jury, provide the highest 
degree of reliability in meeting these constitutional requirements in the capital 
sentencing process. 

Hurst v. State, 202 So. 3d 40, 59-60 (Fla. 2016). The Court cited to Eighth Amendment concerns 

finding that, "in addition to unanimously finding the existence of any aggravating factor, the jury 

must also unanimously find that the aggravating factors are sufficient for the imposition of death 

and unanimously find that the aggravating fa?tors outweigh the mitigation before a sentence of 

death may be considered by the judge." Id. at 54._ (Emphasis in original). "In addition to the 

requirements of unanimity that flow from the Sixth Amendment and from Florida's right to a trial 

by jury, we conclude that juror unanimity in any recommended verdict resulting in death sentence 

is required under the Eighth Amendment." Id. at 59. 

The Florida Supreme Court went a step further than the United States Supreme Court did 

m Hurst v. Florida based on evolving standards of decency requiring unanimous jury 

recommendations for death sentences. "Requiring unanimous jury recommendations of death 

before the ultimate penalty may be imposed will ensure that in the view of the jury-a veritable 

microcosm of the community-the defendant committed the worst of murders with the least 

amount of mitigation. This is in accord with the goal that capital sentencing laws keep pace with 

'evolving standards of decency.' 11 (internal citations omitted)." Hurst v. State, at 60. 

Mr. Owen was sentenced to death in violation of the Eighth Amendment. His death 

sentence was arbitrary and capricious because he was sentenced without a jury to ensure the 

reliability of his sentence. Any reliance on the non-unanimous advisory panel is misplaced and a 

violation of Caldwell. A mere recommendation of 10-2 would be inadequate under the Hurst v. 

State and Perry v. State. To subject Mr. Owen to the death penalty based on Florida's previous 
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unconstitutional system when a non-unanimous jury advisory recommendation would today 

violate the United States and/or the Florida Constitution, is the very definition of arbitrary and 

capricious. As Justice Stewart stated in concurrence, "the Eighth and Fourteenth Amendments 

cannot tolerate the infliction of a sentence of death under legal systems that permit this unique 

penalty to be so wantonly and so freakishly imposed. 11 Furman, 408 U.S. at 310, 92 S. Ct. at 2763 

(Potter, J, concurring). 

Following Hurst v. Florida and Hurst v. State, Mr. Owen is ensconced in a class of 

individuals who may not be subject to the death penalty. Mr. Owen was sentenced to death without 

the reliability of jury fact finding and unanimity. His death sentence violates the Eighth and 

Fourteenth Amendments. This Court should vacate his death sentence. 

3. This Court Should Vacate Mr. Owen's Death Sentence Because The Fact-Finding That 
Subjected Mr. Owen To The Death Was Not Proven Beyond A Reasonable Doubt. 

In In re Winship the United States Supreme Court held that the elements necessary to 

adjudicate a juvenile and subject him or her to sentencing under the juvenile system required each 

fact necessary be proved beyond a reasonable doubt. The Court made clear, "Lest there remain any 

doubt about the constitutional stature of the reasonable-doubt standard, we explicitly hold that the 

Due Process Clause protects the accused against conviction except upon proof beyond a reasonable 

doubt of every fact necessary to constitute the crime with which he is charged." In re Winship, 397 

U.S. 358,364, 90 S. Ct. 1068, 1073 (1970). 

In Ivan V. v. City of New York, the Supreme Court applied Winship's proof-beyond-a-

reasonable doubt standard retroactively, stating, 

'Where the major purpose of new constitutional doctrine is to overcome an aspect 
of the criminal trial that substantially impairs its truth-finding function and so raises 
serious questions about the accuracy of guilty verdicts in past trials, the new rule 
has been given complete retroactive effect. Neither good-faith reliance by state or 
federal authorities on prior constitutional law or accepted practice, nor severe 
impact on the administration of justice has sufficed to require prospective 
application in these circumstances.' Williams v. United States, 401 U.S. 646, 653, 
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91 S.Ct. 1148, 1152, 28 L.Ed.2d 388 (1971). See Adams v. Illinois, 405 U.S. 278, 
280, 92 S.Ct. 916,918, 31 L.Ed.2d 202 (1972); Roberts v. Russell, 392 U.S. 293, 
295, 88 S.Ct. 1921, 1922, 20 L.Ed.2d 1100 (1968). 

Winship expressly held that the reasonable-doubt standard 'is a prime instrument 
for reducing the risk of convictions resting on factual error. The standard provides 
concrete substance for the presumption of innocence-that bedrock 'axiomatic and 
elementary' principle whose 'enforcement lies at the foundation of the 
administration of our criminal law' ... 'Due process commands that no man shall 
lose his liberty unless the Government has borne the burden of ... convincing the 
factfinder of his guilt.' To this end, the reasonable-doubt standard is indispensable, 
for it 'impresses on the trier of fact the necessity of reaching a subjective state of 
certitude of the facts in issue.' 397 U.S., at 363-364, 90 S.Ct., at 1072. 

Plainly, then, the major purpose of the constitutional standard of proof beyond a 
reasonable doubt announced in Winship was to overcome an aspect of a criminal 
trial that substantially impairs the truth-finding function, and Winship is thus to be 
given complete retroactive effect. 

Ivan V. v. Cityo/N.Y.,407U.S.203,204-05,92S. Ct.1951, 1952,(1972).InMullaneyv. Wilbur, 

421 U.S. 684, 95 S. Ct. 1881 (1975), the Court held that the Due Process Clause requires the 

prosecution to prove beyond a reasonable doubt the absence of the heat of passion on sudden 

provocation when the issue is properly presented in a homicide case. Id. at 704, 1892. Thus, under 

the Due Process Clause, it is the state, and the state alone, which must prove each element beyond 

a reasonable doubt and has the burden of persuasion. Again, this right was so fundamental that the 

United States Supreme Court found no issue with retroactive application in Hankerson v. N. 

Carolina, 432 U.S. 233, 240-41, 97 S. Ct. 2339, 2344, (1977). 

The jury trial of Hurst v. Florida mandates that the State prove each element beyond a 

reasonable doubt. Mr. Owen was denied a jury trial on the elements that subjected him to the death 

penalty. It necessarily follows that he was denied his right to proof beyond a reasonable doubt. 

The Florida Supreme Court also made it abundantly clear that Mr. Owen has the right to proof 

beyond a reasonable doubt. This Court should vacate his death sentence. 
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4. In Light Of Hurst, Mr. Owen's Death Sentence Should Be Vacated Because It Was 
Obtained In Violation Of The Florida Constitution. 

On remand, the Florida Supreme Court applied the Supreme Court's decision in Hurst in 

light of the Florida Constitution and held: 

As we will explain, we hold that the Supreme Court's decision in Hurst v. Florida 
requires that all the critical findings necessary before the trial court may consider 
imposing a sentence of death must be found unanimously by the jury. We reach this 
holding based on the mandate of Hurst v. Florida and on Florida's constitutional 
right to jury trial, considered in conjunction with our precedent concerning the 
requirement of jury unanimity as to the elements of a criminal offense. In capital 
cases in Florida, these specific findings required to be made by the jury include the 
existence of each aggravating factor that has been proven beyond a reasonable 
doubt, the finding that the aggravating factors are sufficient, and the finding that 
the aggravating factors outweigh the mitigating circumstances. We also hold, based 
on Florida's requirement for unanimity in jury verdicts, and under the Eighth 
Amendment to the United States Constitution, that in order for the trial court to 
impose a sentence of death, the jury's recommended sentence of death must be 
unanimous. 

Hurst v. State, 202 So.3d at 44. In Perry v. State, --So.3d - - 2016 WL 6036982 (Fla. 2016). The 

Florida Supreme Court found Florida's post-Hurst revision of the death penalty statute was 

unconstitutional and found: 

In addressing the second certified question of whether the Act may be applied to 
pending prosecutions, we necessarily review t_he constitutionality of the Act in light 
of our opinion in Hurst. In that opinion, we held that as a result of the longstanding 
adherence to unanimity in criminal jury trials in Florida, the right to a jury trial set 
forth in article I, section 22 of the Florida Constitution requires that in cases in 
which the penalty phase jury is not waived, the findings necessary to increase the 
penalty from a mandatory life sentence to death must be found beyond a reasonable 
doubt by a unanimousjury.4 Hurst, SC12-1947, - So.3d at--, slip op. at 4. 
Those findings specifically include unanimity as to all aggravating factors to be 
considered, unanimity that sufficient aggravating factors exist for the imposition of 
the death penalty, unanimity that the aggravating factors outweigh the mitigating 
circumstances, and unanimity in the final jury recommendation for death. Id. at -
----,--, at23-24, 36. 

Perry v. State, No. SC16-547, 2016 WL 6036982, at *1 (Fla. Oct. 14, 2016) 

Thus, the new statute was unconstitutional. The increase in penalty imposed on Mr. Owen 

was without any jury at all. No unanimous jury found "all aggravating factors to be considered," 
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"sufficient aggravating factors exist[ed] for the imposition of the death penalty," or that 11 the 

aggravating factors outweigh the mitigating circumstances." Id. Lastly, there was no "unanimity 

in the final jury recommendation for death." Id. 

Moreover, Mr. Owen has a number of rights under the Florida Constitution that are at least 

coterminous with the United States Constitution, and possibly more extensive. This Court should 

also vacate Mr. Owen1s death sentence based on the Florida Constitution. Article I, Section 15(a) 

provides: 

(a) No person shall be tried for capital crime without presentment or indictment by 
a grand jury, or for other felony without such presentment or indictment or an 
information under oath filed by the prosecuting officer of the court, except persons 
on active duty in the militia when tried by courts martial. 

Article I, Section 16(a) provides in relevant part: 

(a) In all criminal prosecutions the accused shall, upon demand, be informed of the 
nature and cause of the accusation, and shall be furnished a copy of the charges .. 

In Hurst, the United States Supreme Court applied Ring to Florida's system and held that a 

jury must find any fact that subjects an individual to a greater penalty. Prior to Apprendi, Ring, 

and Hurst, the United States Supreme Court addressed a similar question in a federal prosecution 

and held that: "elements must be charged in the indictment, submitted to a jury, and proven by the 

Government beyond a reasonable doubt" Jones v. United States, 526 U.S. 227, 232, 119 S. Ct. 

1215, 1219 (1999). Because the State proceeded against Mr. Owen under an unconstitutional 

system, the State never presented the aggravating factors of elements for the Grand Jury to consider 

in determining whether to indict Mr. Owen. A proper indictment would require that the Grand Jury 

find that there were sufficient aggravating factors to go forward with a capital prosecution. Mr. 

Owen was denied his right to a proper Grand Jury Indictment. Additionally, because the State was 

proceeding under an unconstitutional death penalty scheme, Mr. Owen was never formally 

informed of the full "nature and cause of the accusation" because the aggravating factors were not 
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found by the Grand Jury and contained in the indictment. 

This Court should vacate Mr. Owen1s death sentence because his death sentence was 

obtained in violation of the Florida Constitution. 

5. The Court's Denial Of Mr. Owen's Postconviction Claims Must Be Reheard And 
Determined Under A Constitutional Framework. 

Mr. Owen raised claims in his postconviction motion that were adjudicated under an 

unconstitutional system. In applying the law to the facts raised in Mr. Owen's postconviction 

motion, this Court determined Mr. Owen's ineffective assistance of counsel claims, and other 

claims, based on the constitutionally incorrect analysis that it was the judge that was required to, 

and did, make the findings· of fact. In light of Hurst, Mr. Owen incorporates his previously filed 

initial and amended postconviction motions filed under Florida Rule of Criminal Procedure 

3.85 land denied by this Court. To the extent that it is even possible, this Court should rehear Mr. 

Owen's previously denied claims and vacate Mr. Owen's death sentence. 

6. Harmless error 

None of the error pleaded in this case was harmless. The United States Supreme Court and 

the Florida Supreme Court have allowed harmless error analysis in determining whether to grant 

relief following Hurst v. Florida and subsequent cases. This, however, applies op.ly to the claim 

involving the Sixth Amendment. With the Eighth Amendment, the state is prohibited from carrying 

out cruel and unusual punishment or arbitrary and capricious punh;hment: Ever. Accordingly, 

harmless error has no application to the violation of Mr. Owen's Eighth Amendment rights. 

The advisory panel recommended death by a 10-2 margin. While this does not suffice to 

meet Hurst v. Florida's jury requirement or Hurst v. State1s unanimity requirement, see Caldwell, 

it does counter any attempt by the State to show that the Sixth Amendment violations in this case 

are harmless - - beyond a reasonable doubt. Removed from the constitutional responsibility that 

subjected a fellow citizen to death, the advisory panel still returned a recommendation that would 
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have required a life sentence if the advisory panel were a jury acting under a constitutional system. 

Moreover, Mr. Owen's case, as seen at trial and in postconviction was highly mitigated Mr. 

Owen presented compelling mental health mitigation that a properly instructed jury would find 

and give great weight, and find the facts necessary to return a life verdict. Upon review of the 

mitigation, Mr. Owen's case is clearly one of the most mitigated, even with the aggravating factors 

present in his case. 

While the burden of proving harmlessness beyond a reasonable doubt lies solely with the 

State, the judicial considerations of newly discovered evidence should apply. In Hildwin v. State, 

141 So. 3d 1178 (Fla.2014), the Florida Supreme Court explained then when presented with newly 

discovered evidence: 

[T]he postconviction court must consider the effect of the newly discovered 
evidence, in addition to all of the evidence that could be introduced at a new trial. 
Swajfordv. State, 125 So. 3d 760, 775~76 (Fla. 2013). In determining the impact of 
the newly discovered evidence, the court must conduct a cumulative analysis of all 
the evidence so that there is a 'total picture' of the case. 

Id. at 1184. This includes the evidence adduced at trial and postconviction proceedings, "even 

consider testimony that was previously excluded as procedurally barred or presented in another 

proceeding in determining if there is a probability of an acquittal." Swafford v. State, 125 So. 3d 

760, 776 (Fla. 2013)(citations omitted). 

Any attempt by the State to argue that the constitutional violations argued in this motion 

were harmless· beyond a reasonable doubt fail. This Court should vacate Mr. Owen's death 

sentence. 

7. Conclusion 

Following Furman v. Georgia, 408 U.S. 238, 379, 92 S. Ct. 2726 (1972), Florida enacted 

a system, upheld by the courts, that prevented any of the decision makers from taking 

responsibility. For years, Florida told the advisory panel, incorrectly called a jury, that the 
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weighing of aggravating factors was advisory and that the responsibility lies with the trial judge. 

The trial judge "gave great weight" to the "recommendation" of the sentencing panel limiting the 

responsibility of the trial judge. When reviewing the decisions of the trial court, the Florida 

Supreme Court, and the federal courts under AEDPA, gave great deference to each previous court. 

Florida ultimately had no decision maker with the ultimate responsibility for determining a death 

sentence. Hurst made clear that the responsibility clearly lies with a jury. The right to a jury trial 

predates the United States Constitution and is the mark of a civilized society. Mr. Owen was 

sentenced to death without a jury trial on the essential elements that purported to justify his death. 

Mr. Owen's death sentence violates the Sixth, Eighth and Fourteenth Amendments and the Florida 

Constitution. This Court should vacate his sentence. 

(E) PLEADING REQUIREMENTS OF FLORIDA RULE OF CRIMNAL PROCEDURE 
3.85l(E)(2)( c) 

i. Witness Names, Addresses and Telephone Numbers 

Any other witness necessary for a just determination of the issues. 

ii. Witness Availability 

Unknown 

iii. Documents 

The record on appeal from the direct_appeal of Mr. Owen's death sentence. 

The record on appeal from the appeal from the denial of postconviction relief. 

The state and federal case law reporting the decisions in Mr. Owen's case. 

iv. Prior Unavailability 

Ring was available, and fully raised and exhausted by Mr. Owen on direct appeal. The 

Florida Supreme Court held: 

Owen next challenges the constitutional validity of Florida's death penalty scheme. 
We recently addressed Owen's contention that the Florida death penalty scheme is 
unconstitutional in Bottoson v. Moore, 833 So.2d 693 (Fla.), cert. denied, 531 U.S. 
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1070, 123 S.Ct. 662, 154 L.Ed.2d 564 (2002), and King v. Moore, 831 So.2d 143 
(Fla.), cert. denied, 537 U.S. 1067, 123 S.Ct. 657, 154 L.Ed.2d 556 (2002), and 
denied relief. Owen is likewise not entitled to relief on this claim. Further, Owen's 
specific argument that his death sentence was unconstitutionally imposed because 
Florida's capital sentencing scheme fails to require that aggravating circumstances 
be enumerated and charged in the indictment and by further failing to require 
specific, unanimous jury findings of aggravating circumstances is unquestionably 
without merit. Recently, in Doorbal v. State, 837 So.2d 940 (Fla.), cert. denied, 539 
U.S. 962, 123 S.Ct. 2647, 156 L.Ed.2d 663 (2003), we held, "Because [the prior 
violent felonies] were charged by indictment, and a jury unanimously found 
Doorbal guilty of them, the prior violent felony aggravator alone clearly satisfies 
the mandates of the United States and Florida Constitutions, and therefore 
imposition of the death penalty was constitutional." Id. at 963. As in Doorbal, the 
death penalty was constitutionally imposed upon Owen in light of the fact that the 
trial court properly applied the prior violent felony aggravating factor. Notably, the 
trial court highlighted the fact that Owen conceded that the prior violent felony 
aggravator was applicable in his case. 

Owen's final argument is that the murder in the course of a felony aggravating factor 
is unconstitutional. We have repeatedly rejected this contention. See Johnson v. 
Moore, 837 So.2d 343,348 (Fla.2002); Blanco v. State, 706 So.2d 7, 11 (Fla.1997). 
In Blanco, we wrote: 

Eligibility for this aggravating circumstance is not automatic: [t]he list of 
enumerated felonies in the provision defining felony murder is larger than the 
list of enumerated felonies in the provision defining the aggravating 
circumstance of commission during the course of an enumerated felony. A 
person can commit felony murder via trafficking, carjacking, aggravated 
stalking, or unlawful distribution, and yet be ineligible for this particular 
aggravating circumstance. This scheme thus narrows the class of death
eligible defendants. 

706 So.2d at 11 (footnotes omitted). 

Owen v. State, 862 So. 2d 687, 703-04 (Fla. 2003). 

Hurst v. Florida and the Florida Supreme Court's subsequent decisions were not available 

for Mr. Owen to present his claims based on Hurst. Hurst gave the-expanded claims contained in 

this motion viability. Mr. Owen submits that the decisions in Hurst v. Florida and the decisions 

that followed are changes in the law, clarification of existing law, and newly discovered evidence 

in the sense that Hurst overcame prior unconstitutional decisions that prevented a remedy for all 

of the constitutional violations that occurred in Mr. Owen's case. Mr. Owen asserts unequivocally 
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that these decisions are retroactive and that any decision to the contrary violates his rights. Ring, 

Hurst v. Florida and Hurst v. State apply retroactively to Mr. Owen's case. See Mosley v. State, 

No. SC14-2108, 2016 WL 7406506, at *25 (Fla. Dec. 22, 2016). 

CONCLUSION AND RELIEF SOUGHT 

Mr. Owen requests the following relief, based on his prima facie allegations demonstrating 

violation of his constitutional rights: 

1. That he be allowed leave to amend this motion should new claims, facts, or legal 

precedent become available to counsel; 

2. That he be granted an evidentiary hearing at a reasonable time if necessary; and 

3. That his sentence of death be vacated. 
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CERTIFICATION 

The undersigned attorneys hereby verify that the contents of this motion have been 

discussed fully with the Defendant, that Rule 4-1. 4 of the Rules of Professional Conduct has been 

complied with, and that this motion is filed in good faith. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true copy of the foregoing has been furnished py e-mail to 

all counsel ofrecord and the assigned judge on January 6, 2017 
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GREGORY W. BROWN 
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V'-,1, .- t'-) • 
I I Sheriff of Palm Beach County. Flortda r-~2 .:; ·-•·•·" 
1 I The Defendant is sentenced as a y()uthful offender tn accordancc~th ~S. 958.04 

for a tenn ofl)~ 1--1, 1tt Is turth~r ordered that the Defendant sha.ll be allowed a total of5tAlfilay~ 
as credit for ~1t!raltll .l-l' ior to imposit1011 of thls f:if:111t~uc~. Il ti:; further ordered thnt th• 
composite term Q{ all sentences tmposed fot- the counts specified in the order shall run 

()4 consecutive to ( ) concurrent with (check one) the !ollowi.ng: 
{)<J Any active sentence being served. _ 
I 1 Spec.tftc sentences: ----------------------~ 

In the event the above sentence is to the Department of Coructlons, the Shertff of Palm Beach Cotmt} 
Flortda ts hereby ordered· and dircc~d to deliver the Defendant to the Department of Corrcttiona togcth~ 
with a copy of the Judgtn«u\t and $entcnc(!, and any other documents specified by da -Statue. 

DONE ANO ORDERED in Open Court at We 
thls ·-·· . day of_, ___ ~, 19..,._. 

fre~. 12/98) 
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-PRESENT OFI- NSE 

~EGAL STATUS 
Case #84-4014 CF A02 

Oftense(s} As Charged: COUNT I-FIRST DEGREE MURDER 
COUNT II-SEXUAL BATTERY 
COUNT Ill-BURGLARY 

Otfense(s),EQynd Guilty Of or Pied To: Same ;, .. 

Disposition: On March 13, 198_6 the defendant Yas sentenced to death for Count I, life 
in prison for Count II, and life in prison for Count III, to run concurrent with all 
other cases. 

Circumstances: The following is t.aken from a affidavit of probable cause signed by 
Det./Lt. Lincoln of the Del~ay Beach Police Department, 

On March 24. 1984 age 14, was-babys,itti,:1g at 1221 Harbor Drive in 
Delray Beach. had a telephone conversation with her mother at approximately 
10:00 p.m •• At 12:15 a.m. on March 25. 1984. the residents Mr. and Mrs, Helm returned 
_home to find a large amount of blood visable in the kitchen area upon entering the 
front door. The victim was found dead in the mas_ter bedroom. Dr. Hobin,-· Associate 
Medical Examiner determined the cause of death to be multiple stab wounds. A window 
screen was cut in the master bedroom, the apparent point of entry. Dr. Hobin also 
determined that the victim had been sexually assaulted. 

r' 
On May 29, 1984 Boca Raton Police began a homicide investigations in the case of 

Several similarities were noted between the two homicides. The 
subject was developed as a suspect. 

Con'd 

Defendant's Statement: Refer to Admissions Summary. 

Extent of Victim's Loss or Injury (Include restitution): The victim in chis case, 
lost her life at the age of 14. 

This writer bas been unable to receive statement from her family at this time. However 
it should be noted victim's father was at court during the entire time and was adamantly 
in favor of the death penalty. 

, __ 
0<:4-9401! 

, . ,1~·-• 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT, IN AND FOR PALM 

BEACH COUNiY, FLORIDA. CRIMINAL DIVISION "r 

STATE OF FLORIDA, 

vs. 

DUANE OWEN. 

Defendant. 

CASE NO.: 84-4014CF A02 

ORDER SENTENCING DEFENDANT 

FILED 

MAR 2 j 1999 
DOROTHY H. WILKEN, CLERK 
CIRCUIT & COUNTY COURTS 

{CRIM, OIV,) 

THE DEFENDANT, Duane OWen, comes before this Court for sentencing this 23rd day 

of March, 1999. 

The Defendant has bean found guilty by the trial jury of the offenses of first degree 

murder, attempted sexual battery with a deadly weapon.or fore8 likely to cause serious 

pemnal Injury, and burglary of a dwelling while armed. 

After a second phase jury trial. the Jury has recommended that Duane owen be 

se~tenced to death for first degree murder by a vote of ten to two (10-2) .. 

This moming the parties presented argument to the Court and the Defendant presented 

additional evidence which the Court read into the record including affidavits presented through 

investigator, H. Sheahan, the Defendant's high school equlvalency diploma, and the 

Defendant's general discharge under honorable conditions from the United States Army.· The 

Defendant chose not to orally address the Court but had his attorney read into the record his 

written statement in lieu of personally addressing the Court. 

The testimony and evidence presented in the guilt/Innocence phase and penalty phase 

of trial demonstrates a tragic and horrific series of events as set forth herein. These are the 

facts as the Court now finds them: 

The Defendant, Duane Owen, grew up in a small town in Indiana. He lived In a home 

with his older brother and older half-brother together with his parents. Both of his parents were 

hopeless alcoholics. He was exposed to sexual and physical violence on almost a daily basis 

from his infancy until his teenage years. 

The Defendant himself began to experience sexual abuse upon himself at nine years 

old. His older brother's friends did exploit him sexually. He, in turn, would begin to exploit other 

children sexually. In the meantime, he continued to witness and/or hea_r his mother being 

t , .. .. 
•• l ' . 
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physically abused and raped by his father. Eventually, his mother became terminally ill with 

cancer and cirmosis of the liver and died when the Defendant was approximately eleven leaving 

him in the care of his alcoholic father. His older half-brother, who had been even more severely 

abused and forced ta live ln the home's basement where he took his meala and :ilept, was 

finally "freed". He went to live with his maternal grandparents and received yea~ of therapy 

and counseling before succumbing to AIDS in 1995. However, the Defendant and his older full 

brother continued to reside for approximately two more years irl"the home with their father until 

the father committed suicide In the garage when the Defendant was thirteen. The Defendant's 

older full brother and the Dsfendant allowed tho dead father to remain In the garage for about 
. . 

three days before the authorities interceded. They apparently kept the suicide a secret so that 

they would not be removed from the home. 

Any neighbors or ~abysitters who had been in the home during these years indicated 

that it was in a filthy and deplorable condition and that there was absolutely no guidanct, or help 

for the Defendant. Some who had helped bathe the Defendant when he was a young child, 

noted numerous bruises and welts on hia body indicative of physlcal abuse. 

When the Defendant was thirteen he was removed from lndlana to the Veterans of 

Foreign Wars orphanage In the State of Michigan together with ~is old~r full brother. The VFW 

orphanage in Michigan was just as bad, or even worse, than the Defendant's fonner home. 

Sexual abuse was carried on between the adult caretakers and children at the home and 

between the children themselves. Physical abuse was perpetrated upon the children by the 

adult caretakers and the children themselves. The Defendant's only family or friend, his older 

brother, ran away leaving the Defendant without a person he could relate to. The home was so 

bad that an eventual lnvestig'!ltion requlred it to be closed down. 

In the meantime, the Defendant had learned throughout his entire life that brutality, 

-sexual deviancy, and fear was the expected way to live. No family, friend, or other responsible 

adult ever intervened to property develop the Defendant's_growth psychologically. 

Therefore, at the end of his teen years the Oefendant'moved out Into society as an 

emotionally scarred ·and severely disturbed individual with vfrtually no support system. 

The Defendant eventually found his way to Florida where a frightening escalation of 

criminal events took place. At some point before his serious documented criminal activity 

began, the Defendant did suffer a h_ead injury In 1981 when a car that had been jacked up f~ll 

on his head. The injury rnay have aggravated his antisociarrPhriv~~ 
lJ 1Uv0 
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Around 1982 the Defendant is documented aa having indecently exposed himself, 

mutilated himself, burglarized womens' homes to steal intimate female clothing, and he came 

into contact With Palm 8_e~ County police agencies. His antisocial behavior was recognized 

but not dealt with. The Defendant •takes a break" from escalating criminal activity by spending 

time in the U.S. Army before being discherged and by spending some time in jaH up north. 

However, by 1984 the Defendant has returned to Palm Beach County and Is Involved in 

a series of frighteningly violent crimes including attempted first degree murder and burglary 

while anned on the vlcti~. burglary with an assault or battery on the victi~ 

first degree murder, sexual battery with a deadly weapc:,n and burglary while armed on the 

victirru,I•• and for the crimes in the case at bar upon the victim for which 

the Defendant has been found guilty of first degree murder, and the other crimes 

aforementioned against the victim 

The fact that the Defendant, Duane Owen, had one of the more horrific childhoods that 

this Court has seen or heard of is uncontested in the evidence. It is truly a shame that anyone 

should be put on this earth to endure a childhood like Duane Owen's. Although the Court will 

address the aggravating circumstances and mitigating circumstances arguably applicable to 

this case, what this case really comes down to at this point is whether Duane OWen·s 

background has made him mean, calculating, cruel and evil or whether It has made hitn too 

mentally ill to be able to become mean, calculating, cruel and evil. 

In this case, the facts Indicate that on a March evening in 1984 the Defendant began 

casing a comfortable neighborhood In Delray Beach, Florida. He found the private residence 

where the victim, a fourteen year old babysitter, was babysitting two young 

children. He entered the residence through a window ~nd saw the eventual ~ictim,_ 

- braiding the hair of one of the young children In her charge. Nobody saw him at that 

time. The Defendant then left the residence and went to a local De1ray Beach bar and returned 

to the residence approximately two hours later. He went Into the residence after havl,ng first 

removed his clothing down to a pair of nylon shorts. He left his clothing outside the res.idence 

with his bicycle;· He put his socks over his hands so there would be no fingerprints. H~ entered 

the residence and saw at the telephone in a front rooi:n of the home. She saw 

him, a strange young man In the home, stripped down to a pair of nylon shorts. He told

_ to put the phone down. She did. Taking the k1!ftflnf s yrried into tbe residenc~ 
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with him, he began to stab He stabbed-after she turned around and 

saw him coming while she was on the phone. When- put the phone down he 

grabbed the phone and he stabbed her from behind in the back more than once. Atmost 

immediately, -went down to the floor on her back. -was unable to 

screa~. She was s~abbed or cut eighteen times. The wounds showed evidence that there may 

have been a str\Jggle. -was ative when all the wounds were inflicted. The wounds 

were inflicted in quick succession at about the same time to her back and neck and throat. 

Each wound inflicted pain on- due to the nerve endings In the skin. The deeper 

the wouncl the more pain Inflicted. At least one wound was three lnches deep. Several wounds 

punctured in the lung causing collapse of the lung. The collapsing of the lung and 

the cutting cf the threat (larynx area) rendered- unable to scream or cry oul The 

loss of blood was excepUonally large which triggered a physiological terror 

response and 8: belief In her of impending doom, I.e., high anxiety and fear In 

The [?efendant stated that fear in his victims was necessary. The Defendant stated that to 

cause deliberately pain and fear would increase female bodily fluids he needed for himself. 

eventual death was not instantaneous and occurred over a period of time. She 

remained conscio~s for somewhere between twenty seconds and two mi~utes with a full minute 

as a fair estimate. Of the eighteen wounds inflicted upon eight were in her back. 

They were all stab wounds. Four were cutting or slashing wounds in her throat - neck area. Six 

were stab-type wounds in the neck. Seven of the eighteen wounds would have been lethal In 

and of themselves, i.e., each Individually would have caused her death. Part of the terror 

suffered by-would have been the sensation of drowning. The stab wounds 

causing the coUapsa of a lung would contribute to blood filling up the lung resulting In air 

hunger, i.e., the need to take in air without the ability to respond. As••••• blood 

poured out cf her (practically all of her blood), the Defendant checke~ the children sleeping in 

thelr room, closed their door, shut out the lights, lumed off the TV and dragged 

by her feet into the master bedroom With her head trailing behind her body and blood pouring 

out covering the floor as if it were a red carpet. The Defendant then closed the door to the 

master bedroom, took off .,.. clothes by lowering her shorts and pulling up her top. 

Her bra was taken off and pushed up. 'The Defendant then had sexual Intercourse with-

- having covered her face with a towel. Afte1Wards body was left 

spreadeagle and naked an the master bedroom floor. The Defendant then went into the master 

0-04052 

; . 
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bedroom bathroom and showered washing the blood off. He then left through the sliding glass 

door, dressed in his clothes that had been kept outside, and road off an his bicycle. He went to 

his residence and turned bal?( the clacks in his residence in an effort to provide himself an alibi 

covering the time of the murder. He called his roommate's attention to the time on the clock 

that had been turned back. 

In deciding what sentence is appropriate In this case, the Court is required to give great 

weight to the Jury's recommendation that the death sentence be Imposed. The jury made that 

recommendation by a ten to two (10-2) vote. The Court wm give the jury's recommendation 

great weight. 

The Court must also conduct lts own evaluation and examination of the testimony and 

. evidence in a weighing process to determine whether sufficient aggravating circumstances exist 

in this case to justify the ii:nposition of the death penalty and whether sufficient mitigating 

circum$tances exist to outweigh any aggravating circumstances. Any aggravating 

circumstance must be .established beyo~d a reasonable doubt before it can be considered by. 

this Court. Any mitigating circumstance that I am reasonably convinced exists must be given 

some weight. 

In this case, tl'\e State has argued and presented evidence concerning four aggravating 

circumstances provided by Florida law. They are as follows: 

1. DEFENDANT HAS BEEN PREVIOUSLY CONVICTED OF ANOTHER CAPITAL 

OFFENSE OR OF A FELONY INVOLVING THE USE OF VIOLENCE TO SOME PERSON. 

This aggravating circumstance Is conceded by the defense to exist in this case. It has 

been proven beyond all doubt, i.e., proven by a standard even higher than beyond a reasonable 

doubt. The Defendant has been previously convicted of a first degree murder capital felony 

in~otving the victim, as proven by the documentary and testimonial 

evidence. The Defendant has also been proven beyond any and all doubt to have been 
. . . . . 

previously convicted of several felonies lnvolvi,:ig the use of violence to some person, to wit: 

attempted first degree murder; burglary of a dwelling while armed with a dangerous weapon, 

sexual battery with a deadly weapon or the use of force likely 10 cause serious personal injury 

' · arid burglary of a dwelling with an assault or battery as set forth in the documentary evidence 

and testimony involving the victims.-and- as well as the victim 

this has been proven by a standard higher than beyond all reasonable doubt. 

Again, 

The Court gives ·great weight to the aggravatli,g .circumstance of previous conviction of 

· :· 00!.;053 . 
.. 
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another capital offense or of a felony Involving the use of violence to soma person. 

2. THE CRIME FOR WHICH THE DEFENDANT IS TO BE SENTENCED WAS 

COMMITTED WHILE HE WAS ENGAGED IN THE COMMISSION OF AND/OR AN ATTEMPT 

TO COMMIT OR FLl~HT AFTER COMMITTING OR ATTEMPTING TO COM_MlT THE 

CRIMES OF SEXUAL BATTERY OR BURGLARY. 

The Defendant concedes that the crime for which he is to be sentenced was committed 

while he was engaged In the.commission of and/or an attempt to commit or flight after 

committing the crime of burglary. This aggravating circumstance has, once again. been proven 

beyond all doubt, a standard higher than beyond a reasonable doubt. 

The Defendant objected to a finding that he was engaged in the commission of and/or 

attempt to commit or flight after committing the crime of sexual battery. For the purposes of 

weighing aggravating circumstances and mitigating circumstances only this Court will accept 

the Defendant's position and not consider the attempted sexual battery which is not conceded 

by the Defendant It is not a factor contributing to the Court's finding as to this aggravating 

circumstance. It simply ls not necessary to consider attempted sexual battery In this 

aggravating circumstance since the Defendant has conceded the burglary. 

_ Once again the Court gives great weight to the aggravating circumstance of the. 

Defendant having committed murder WhYe engaged in the commission of burglary. 

3. THE CRIME FOR WHICH THE DEFENDANT IS TO BE SENTENCED WAS 

ESPECIALLY HEINOUS, ATROCIOUS OR CRUEL 

As previously noted, was stabbed or cut eighteen times. She was-alive 

when all the wounds were inflicted. Sh~ was in terror. She undoubt~dly had ~ belief of her 

Impending doom. Her fear and heightened level of anxiety occurred over a period of time. 

Most important the Defendant told Dr. McKinley Cheshire that fear In his victim was necessary. 

The Defendant 'stated that causing deliberate pain and fear would _increase the flow of .female 

bodily fluids which he needed for himself. The puncturing of lung caused her 

to literally drowh· 1;, her own blood. She experienced air deprivation. Each of the eighieen ct.its, 

slashes and/or' stab wounds caused pain by penetrating nerve endings In - body. 

The crime of murdering-evidenced extreme and outrageous depravity. ·me 

Defendant desired to inflict pain and fear on -"to increase the flow of her female 

bodily fluids which he needed for himself: The Defendant showed an utter indifference to 

sufferin1;1. He was conscienceless a~d ~tt~4 o! 4nnecessa,-ily torturous to 
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- She had an absolute full knowledge of her impending death with unimaginable 

fear and anxiety. 

This aggravating circumstance hes been proved beyond a reasonable doubt. The Court 

gives it great weight. 

4. THE CRIME FOR WHICH THE DEFENDANT IS TO BE SENTENCED WAS 

COMMITTED IN A COLD AND CALCULATED AND PREMEDITATED MANNER, AND 

WITHOUT ANY PRETENSE OF MORAL OR LEGAL .JUSTIFICATION. 

The facts cited above that go to prove this aggravating circumstance beyond a 

reasonable doubt are the ~fendanfs overall plan and design in committing this crime in such a 

cunning way. The crime was committed at night. The Defendant stalked the victim. He came 

to the home where she was babysitting. H~ entered the home, observed her and left. He came 

back approximately two hours later removing his clothing and leaving them outside. He entered 

wUh socks on his hands In only a pair of nylon shorts. He did not take any property from the 

home stating that he did not want to get caught with the property. He showered to wash the 

blood away. He concocted an alibi by turning back clocks. He dragged by her 

feet from one part of the house to another. Hs carefully closed the door to the children's room. 

He covered face. He positioned her naked body spreadeagle on the floor of 

the master bedroom. He stabbed and cut ~ighteen ·times. Finally, there was no 

pretense of moral justifica.tion. His pretense of moral justification came ten years later in 1994 

after he had contacted the Defendant's psychiatric e)(pert. The Defendant acted cleveny in a 

cool and calm manner. He carefully planned or pre-arranged this murder and had all the 

indicators of a heightened level of premeditation as set forth in the facts above since for all he 

knew at the time, was still alive when all these events took place. 

This aggravating circumstance has been proven beyond a reasonable doubt and thti · 

Court gives It great weight. . . .. 

The Court having found several aggravating circumstances exist in this case by proof 

beyond all doubt and/or beyond a reasonable doubt, the Court must determine whether 

mitigating circumstances exist and whether they outweigh the aggravating circµmstances. 

The Defendant has presente(fthe following mitigating circumstances: 

1. THE CRIME FOR WHICH THE DEFENDANT IS TO BE SENTENCED WAS 

.COMMITTED WHILE HE WAS UNDER THE INFLUENCE OF EXTREME MENTAL OR 

EMOTl"ONAL DISTURBANCE.. . 'Q Q 4 0 5 5 
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Clearly the evidence shows that the Defendant waa, and is, mentally ill. The Court is 

reasonably convinced that this mitigating circumstance exists. Even the State's experts have 

conceded that the Defendant has a sexual disorder, has an antlsoclal personality and Is not 

mentally heatthy. · 

Being born to an alcoholic motharJ watching one's hopelessly alcoholic parents brutalize 

each other, watching and hearing one's mother raped, haVing an alcohollc father abuse a half

brother by keeping him locked in the basement for years, being sexually abused from age nine 

and living on a steady diet of nxual and physical abuse from childhood through teen years, 
. . 

losing ones only two caretakers to cancer and suicide during one's formative years, and then 

spending teenage years in an equally abusive home or envir~nment where adult role models 

are the chief abusers, is it any wonder that the Defendant is, and has been, mentally sick? It is 

true that some Individuals can adjust adequately in their adulthood with much counseling, 

therapy and some supportive help and live relatiVely normal lives. Duane OWen had no help, 

therapy or counseling _and could never be expected to live a normal life. Toe very place he was 

sent to for the purpose of protecting him and getting him such help, made matters even worse 

and irreversible. 

The Courl having found this mitigating circumstance to exist has given it considerable 

weight. 

2. THE CAPACITY OF THE DEFENDANT TO APPRECIATE THE CRIMINALITY OF 

HIS CONDUCT OR TO CONFORM HIS CONDUCT TO THE REQUIREMENT OF THE LAW 

WAS SUBSTANTIALLY IMPAIRED. 

The Defendant undoubtedly was able to appreciate the criminality of his conduct. He 

wore socks over his hands. He showered to wash away blood. He did not take any property so 

as not to be caught with property belonging to the victim. He fled from the scene of his crime. I 

have no question that the Defendant knew of the criminality of his conduct. 

However, whether the Defendant was able to conform his conduct to the r~qulrements 

of law is another issue. The Defendant did know that he had a serious problem. Law 

enforcement knew It as early as 1982 and the Defendant admitted to it. Nevertheless, without 

treatment or any type of serious behavior modification, the Defendant wanton to his escalating 

criminal activity which ultimately culminated in the murders of and 

- The Defendant simply was unable to stop. In essence, he became a serial killer and, 

if given the opportunity, would do it again as testified -~o by his own ~Ifft 8r$BGrtin. 
( 
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This mitigating circumstance regarding his ability to conform his conduct to the 

requirements of law has been established and I am reasonably convinc,d that it exists and that 

the Defendant had, and still has, thet substantial impairment. 

I have given this mitigating circumstance some weight. 

3. THE AGE OF THE DEFENDANT AT THE TIME OF THE CRIME. 

The Defendant was twenty-three years old physically and chronologically at the time of 

the murder of The defense argues ~at the evidence shows he was younger · 

than the fourteen-year-old victim In this case psychiatrically and/or psychologically at the time of 

the crimes, i.e., eleven years old at the time. There W8$ some ~xpert testimony and 

documentation for this finding. I am reasonably convinced that record evidence exists to 

support the Defendant's contention. However, I.give it only little weight. 

-4. THE DEFENDANT WAS RAISED BY ALCOHOLIC PARENTS. 

As set forth above the Court is reasonably·convinc~ this fact is true and has given it 

some weight. 

5. THE DEFENDANT WAS RAISED IN AN ENV1RONMENT OF SEXUAL AND 

PHYSICAi.. VIOLENCE. 

As set forth above the Court is reasonably convinced that this fact is true and has given 

it some weight. 

,. THE DEFENDANT WAS A VJCTIM OF PHYSICAL AND SEXUAL VIOLENCE. 

As set forth above, the Court is reasonably convinced that this fact exists and has given 

it som~ weight. 

7 .. _THE DEFENDANT WAS ABANDONED BY THE DEATH OF HIS PARENTS AND 

ABANDONE-D BY OTHER FAMILY MEMBERS, 

As set ·forth above the Court is reascnably convinced that this fact exists and has given 

it some weight. · 

8, THE,DEFENDANT HAS A MENTAL DISTURBANCE AND HIS ABILITY TO· 

CONFORM Hl'_;~ONDUCT TO THE REQUIREMENTS OF LAW WAS IMPAIRED. · ... 

As set forth above the Court is reasonably convinced that this fact is true and has given 

it soma weight. 

9. THE DEFENDANT HAS BEEN COOPERATIVE IN COURT AND NOT, DISRUPTIVE 

DURING COURT PROCEEDINGS. 
0040-57 
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The Defendant has made numerous Court appearances over the course of fifteen years 

and has not been disruptive in the Courtroom. The Court has detem,ined that there was no 

need for special re~ints for the Defendant in the Courtroom. 

The Court Is reasonably convinced that this fact exists but gives it little weight. 

10. THE DEFENDANT HAS MADE A GOOD ADJUSTMENT TO INCARCERATION 

AND WILL BE A GOOD PRISONER. 

The Defendant has been Incarcerated for almost fifteen years In this case in the Palm 

8each County Jail and on Death Row at Florida State Prison. He has lived quietly in prison 

and/or jaU and has caused no problems with other Inmates. 

The Court is reasonably convinced that this fact is true but has given it little weight. 

11. THE OFFENSE FOR WHICH THE DEFENDANT IS TO BE SENTENCED 

HAPPENED FIFTEEN YEARS AGO. 

The crime for which the Defendant Is to be sentenced_ happened in Mat"Ch, 1984. It Is 
. . 

now March, 1999. The case was tried in 1986 and the Defendant was sentenced to death and 

was afforded a mandatory appeal to the Florida Supreme Court. The conviction was reversed 

and, thereafter, a further series of appeals kept this case In the appellate courts for many years. 

Therefore, the Defendant argues that there would be no deterrent value to a death sentence at 

this point in lime. The Court ls reasonabfy convinced tt,at it is fifteen years since the crime was 

committed. The Court gives little weight to the Defendant's arguments about sentencing at this 

time. 

12. THe DEFENDANT WILL NEVER BE RELEASED FROM PRISON IF GIVEN LIFE 

SENTENCES WITHOUT PAROLE. 

The Defendant wishes to be sentenced to life In prison without possibility of parole 

waiving a sentence of life in prison With·the possibility of parole after twenty.five years. He also 

argues that the life Without parole sentence can be imposed consecutively to other life 

sentences and sentences for periods bf years. Therefore, the Defendant argues that spending 

his entire life in prisor'I is sufficient punishment and a mitigator. 

The Court has considered the Defendant's arguments and proffered waiver but rejects 

them and gives minimal weight to consideration of a life sentence as a mitigator. 

13. THE DEFENDANT HAS COOPERATED WITH LAW ENFORCEMENT. 

: The Defendant did cooperate with law enforcement by confessing to this offense and 

OOli.058 
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many others that would not have been solved without his statements. tt is true that before the 

avallablHty of DNA evidence that many of the Defendant's crimes, Including this one, would not 

have been solved without his statement, i.e., cooperation with law enforcement. 

The Court is reasonably convinced that this fact exists bUt has giVen it little weight. 

14. THE DEFENDANT _HAS OBTAINED A HIGH SCHOOL EQUIVALENCY 

DIPLOMA. 

The Defendant did obtain a high school equivalency diploma which, he argues, is 

indicative of his Intent to try to improve hmself. 

The Court is reasonably convinced that this fact is true but has given It little weight. 

15. THE DEFENDANT RECEIVED A GENERAL DISCHARGE UNDER HONORABLE 

CONDITIONS FROM THE UNITED STATES ARMY. 

The Defendant did receive a general discharge under honorable conditions from the 

United States Army which, he argues,. is Indicative of his intent to try to improve himself. 

The Court is reasonably convinced that this fact is true but has given It little weight. 

16. THE DEFENDANT SAVED A LIFE IN HIS YOUTH. 

The Defendant's investigator, H. Sheehan, testified this morning that her investigation 

revealed that the Defendant was responsible for saving ~ life when he w_as a young teenager 

and that his companions were willing to abandon the person in question -to die. The Defendant 

argues that this is indicative of his general regard for human life. 

The Court is reasonably convinced that he may have contributed to saving a human life 

as a youngster but has given thjs little weight. 

17, THE DEFENDANT SUFFERED FROM ORGANIC BRAIN DAMAGE. 

In 1981, the Defendant was injured when a car.that had been jacked-up fell on his head. 

He also may be the product of fetal alcohol syndrome due to the extensive use of alcohol by his 

mother as described above. 

The Court is reasonably convinced that these facts are truErand have given them some 

weight. 

18, THE DEFENDAN:r LIVED IN AN ABUSIVE ORPHANAGE. 

As set forth above, the Court Is reasonably convinced that this fact is true and has given 

it some weight. 

19. ANY OTHER ASPECT OF THE DEFENDANT'S CHARACTER, RECORD OR 

BACKGROUND. . 
001;·059 
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The Court has recited at length the Defendant's character, record, and background and 

has given those factors weight as set forth above. 

20. ANY OTHER CIRCUMSTANCE OF THE OFFENSE. 

The Court has considered any and all circumstances of the offense as set forth above, 

together with all matters of record and has also considered the fact that the Defendant did not 

harm the two young children who were entrusted to the victim, , care on the 

evening of her murder. In addition, the Court has also considered the fact that the Defendant 

did not harm two young children on the evening of her murder. AH these 

factors have been given some weight by this Court. 

The Court having considered all aggravating circumstances· that have been proven 

beyond all doubt and/or beyond a reasonable doubt, and having weighed these aggravating 

circumstances against all aforementioned mitigating circumstances that the Court is reasonably 

convinced exists in this case, and the Court having given weight as Indicated above to these 

factors, and the jury's recommendation, the Court finds the aggravating circumstances In th_is 

case outweigh the mitigating circumstances. In essence, the Defendant, Duane Owen, suffered 

extreme and inhuman indignities and abuse as a child and teenager. He was without any 

reasonable support system and was molded into a sick and conscienceless individual. 

Nevertheless, he was not so sick that he was unable to become mean, calculating, cruel. and 

evil - a wicked person who now deserves to die. It is therefore 

ORDERED AND ADJUDGED that fot the crime of first degree murder the pefendant is 

found and adjudged to be guilty and sentenced to death. For the crime of attempted sexual 

battery of which the Defendant has been found guilty by the jury in this case, the Defendant is 

adjudged guilty and is sentenced to fifteen years in the Department of Corrections .. f:or the 

crime of burglary of which the Defendant has been found guilty by the jury in this case; . .the 

Defendant ts adjudged guilty and is sentenced to life in prison. The sentences of fifteen years, 

and life In prison are_to run consecutively to each other and consecutively to·the death··sentence 
... 

imposed in this case. In addition, the life sentence and fifteen year sentence In this case are to 

run consecutiveiy to any other sentences previously imposed upon the Defendant for wNch he 

is serving time in the Department of Corrections. · 

The Defendant is hereby advised of his right t~ appeal the final judgment, sentence, and 

order of this Court by filing a notice of appeal within ~irty {30) days of today's date. In the 
1 00~060 
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event that the Defendant cannot afford counsel, the Court will appoint counsel to represent the 

Defendant for appellate purposes. 

For purely technical and legal reasons. the Defendant Is granted 

served. 

MAY G-0 HAVE MERCY ON YOU TORTURED SO 

DONE AND ORDERED at 

Copy furnished: 

Wayne Chalu, Assistant State Attorney 
Christopher Moody, Assistant State Atto 
Carey Haughwout, Esquire 
Donnie Murrell, Esquire 

,. i i 
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Filing# 52597268 E-Filed 02/16/2017 02:14:01 PM 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

vs. 

DUANE EUGENE OWEN, 

Defendant. ______________ / 

Case Nos. 84-4014 

STATE'S MOTION FOR EXTENSION OF TIME 

COMES NOW Plaintiff, State of Florida, by and through 

undersigned counsel, and hereby respectfully moves this Court 

for an extension of sixty (60) days to file a response to 

Defendant's Successive Motion to Vacate Death Sentence Pursuant 

to Florida Rule of Criminal Procedure 3.851 and as grounds 

states: 

1. On January 12, 2016, the United States Supreme Court 

issued Hurst v. Florida, 136 S.Ct 616 (2016) finding a portion 

of Florida's capital sentencing procedure unconstitutional. On 

January 6, 2017, Defendant filed a successive motion seeking 

postconviciton relief pursuant to Hurst. 

2. Currently, the State is responding to numerous other 

such motions, in addition to previously scheduled briefs and 

responses. 

3. It is anticipated that within sixty (60) days counsel 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK, 02/16/2017 02:14:01 PM 
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will be able to complete her response. As such, counsel 

requests an extension of time until sixty-days form the granting 

of this motion in which to serve her response to Defendant's 

successive postconviction motion. 

4. Undersigned counsel has conferred via voicemail 

messages with James Driscoll Esq., counsel for Defendant, and is 

authorized to represent that he does not have any objection to 

the State's request for an extension of time. 

5. This motion is filed in good faith and not for 

purposes of delay. 

WHEREFORE, based upon the foregoing, the State of Florida, 

by and through undersigned counsel, respectfully requests an 

extension of time sixty days form the granting of this motion to 

serve its response. 

Respectfully submitted, 

PAMELA JO BONDI 
ATTORNEY GENERAL 

/S/ Celia Terenzio 
LESLIE T. CAMPBELL 

----

Assistant Attorney General 
Florida Bar No. 0656879 
1515 N. Flagler Dr. - Suite 900 
West Palm Beach, Florida 33401 
Office: ( 5 61) 83 7-5025 
Fa cs imi 1 e : ( 5 61 ) 8 3 7 -510 8 
E-Service: 

CAPAPP@MyFloridaLegal.com 
E-Mail: 

Celia.Terenzio@myfloridalegal.com 
CO-COUNSEL FOR PLAINTIFF 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 16th day of February, 2017, I 

electronically filed the foregoing Notice of Appearance with the 

Clerk of the Court by using the E-PORTAL FILING SYSTEM which 

will also send notice of electronic filing to the following: to 

James Driscoll Esq., at driscoll@ccmr. state. fl. us; David Hendry 

at hendry@ccmr.state.fl.us and Gregory Brown, Esq. 

brown@ccmr.state.,fl.us; ASA AlEthea McRoberts from Office of 

the State Attorney as amcroberts@sa15.org and the Honorable 

Judge Joseph Marx at mdriscoll@pbcgov.org 

/S/ Celia Terenzio ---
CELIA TERENZIO 
Assistant Attorney General 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT . 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA 

V. 

DUANE E. OWEN, 
Defendant. 

I --------

CRIMINAL DIVISION: T 
CASE NO.: 1984-CF-004000-AXXX-MB 

1984-CF'.'004014~AXXX-MB~ 

ORDER DIRECTING CLERIETo REASSIGN cAsE 

TIDS CAUSE is before the.Court sua sponte. On January 6, 2017, Defendant Duane E. 

Owen ("Defendant") filed a Successive Motion to Vacate Judgment of Conviction and Sentence 

("Motion") pursuant to Florida Rule of Criminal Procedure 3.851. As Defendant's case had 

previously been heard in Criminal Division "T," the Clerk of Court filed Defendant's instant 

Motion in that sarrie Division. At the time Defendant's case was last before this Court, Criminal 

Division "T" was a standard felony division in this Circuit. As of January 2009, however, Division 

"T" became a Mental Health Specialty Division, hearing only mental health issues. See Admin. 

Order Nos. 4.502-12/08 (attached as Ex. "A"); 4.906-3/15. Division "T" is thus no longer the 

proper division to address Defendant's Motion. 

Accordingly, it is hereby 

. ORDERED that the Clerk of the Criminal Court shall reassign these cases (Case Nos. 

1984-CF-004000"'.AXXX"'.MB and 1984-CF-004014-AXXX-MB) to a different felony division in 

accordance with Administrative Order 4.101-1/17 and, pursuant to Florida Rule of Criminal 

.Procedure 3.851(f)(l), 'further shall ensure that the presiding judge has received a copy of 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK 3/28/2017 10:15:00 AM 
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.. ..,~ 

Defendant's Motion. 

· DONE AND ORDERED in Chambers at West Palm Beach, Palm Beach County, Florida, 

this ~arch, 2017. . · . . . 

. . -~ .. 

~ DAKEEVER-AGRAMA 
Circuit Judge 

Copies provided to: . 

James L. Driscoll~ Jr., Esq., Capital Collateral Regional Counsel-Middle, 12973 North Telecom 
Parkway, Temple Terrace, Florida 33637 (driscoll@ccrnr.state.fl.us) 

David Dixon Hendry, Esq., Capital Collateral Regional Counsel-Middle, 12973 North Telecom 
Parkway, Temple Terrace, Florida 33637 {hendry@ccmr.state.fl.us) 

Gregory W. Brown, Esq., Capital Collateral Regional Counsel-Middle, 12973 North Telecom 
Parkway, Temple Terrace, Florida 33637 (brown@ccrnr.state.fl.us) 

Celia Ternzio, Esq., As~istant Attorney· General, 1515 North Flagler Drive, Suite 900, West Palm 
Beach, -Florida 3340_1 (CAPAPP@MyFloridaLegal.com) (Celia.Temzio@mJfloridalegal.com) 
( crimappwpb@myflori~alegal.com) 

.Alethea McRoberts, Esq., Assistant State Attorney, 401 North Dixie Highway, West Palm Beach, 
Florida 33401 (amcroberts@sal5.org) (e-postconviction@sa15.org) 

Page 2 of2 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY 

ADMINISTRATIVE ORDER NO. 4.502-12/08 

IN RE: CIRCUIT CRIMINAL 
FELONY REALLOCATION 

The Fifteenth Circuit's pending felony caseload will be reallocated to streamline the 
processing of cases in a fair, timely and cost effective manner. Procedures must be established to 
insure the proper completion of cases tried by judges assigned to the felony criminal division. 

NOW, THEREFORE, pursuant to the authority conferred by Florida Rule of Judicial 
Administration 2.215, it is ORDERED as follows: 

1. NEWLY ASSIGNED CASES: 
a. Effective January 1, 2009 all newly assigned cases, up to and including all direct 

filed cases, violations of probation; failures to appear, and reopened post 
conviction cases, shall be randomly assigned to divisions R, S, U, V, W, and X. 

b. Cases will NOT be assigned to Felony Division "T". Felony division "T" will 
become a second trial division. 

2. ASSIGNMENT OF CAPITAL CASES: 
a. Effective January 20, 2009 all capital cases shall be heard by the Honorable Krista 

Marx, the Honorable Lucy Brown and the Honorable Karen Miller. 
b. Judge Marx will hear capital cases assigned to divisions T, U and W. 
c. Judge Brown will hear capital cases assigned to divisions S, V and R. 
d. Judge Miller will hear capital cases assigned to division X. 

3. MASTER CALENDAR (attached hereto) 

a. Effective January 20, 2009, each division shall conduct out-of-custody 
arraignments on Mondays. Thereafter, trials will commence. In-custody 
arraignments will be handled at the Gun Club complex pursuant to Administrative 
Order 4.101. 

b. Each division shall conduct case dispositions and all other hearings and motions 
on Wednesday, Thursday and Friday. 

c. Calendar calls will be conducted in the six divisions (R, S, U, V, W, and X) on 
Thursday. Any case that is not resolved and which the division judge cannot 
handle will be sent to a TD judge. 

i. All cases from Divisions S, V and R will be placed on a mini-calendar call 
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in Division TD (Judge Brown). 
ii. All cases from T, X, U and W will be placed on a mini-calendar call in 

Division T (Judge Marx). 
m. These mini-calendar calls will be the following Friday morning at 8:15 

a.m. and the trial order will be set. 

4. EXPERT CASES 

a. Effective January 20, 2009, any request for medical professionals to evaluate an 

individual for competency shall be transferred to Division T (Judge Marx). 

b. The division assignment and case number will remain the same. 
c. The Clerk and Comptroller shall designate these cases M.H. Any hearing or 

order, once evaluations are complete, shall be handled in the TD divisions. 

d. The case will return to the assigned division for disposition only if the Defendant 

is found competent to proceed. Upon transfer back to the assigned division the 

MH designation shall be deleted. 

QONE AND SIGNED in Chambers, at West Palm Beach, Palm Beach County, Florida 

this __f./;z. day of December, 2008. 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA 

-Vs-

DUANEEOWEN 

DUANEEOWEN 
661 HASTING ST 
BOCA RATON, FL 

CRIMINAL DIVISION 

Case Number: 50-1984-CF-004014-AXXX-MB 

NOTICE OF DIVISION REASSIGNMENT 

Pursuant to directions of the Court, please take notice that the within cause of action has been 
reassigned from Division T to Division W: Felony - W (Circuit). The Honorable 
JUDGEGLENN KELLEY is presently presiding within said division. 

All papers or pleadings subsequently filed must contain the case number and division 
assignment as appears in the above caption. 

DATED 03/30/2017. 

cc: 
W: Felony - W (Circuit) 

WILLIAM L JENNINGS 
1822 DREW STREET 
STE8 
CLEARWATER, FL 34625 

SHARON R. BOCK, 
CLERK & COMPTROLLER 

By: Augustin, T 
Deputy Clerk 

FILED: PALM BEACH COUNTY, FL SHARON R BOCK, CLERK. 03/30/2017 02:53:47 PM 
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Filing# 55555716 E-Filed 04/25/2017 02:42:27 PM 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA, 

vs. 

DUANE EUGENE OWEN, 
Defendant. 

I ------------

Case No. 84-4000 
Case No. 84-4014 
Division: W 

ORDER GRANTING STATE'S MOTION FOR AN EXTENSION OF TIME IN WHICH 
TO SERVE RESPONSE TO DEFENDANT'S SUCCESSIVE MOTIONS TO VACATE 

JUDGMENT OF CONVICTION AND SENTENCE 

THIS CAUSE having come before the Court in the above styled cause, upon the State's 

Motion for Extension of Time to respond to the Defendant's Motions to Vacate Judgement and 

Sentence and having parties appear before me for a status conference on April 19, 201 7, and 

noting that the Defendant does not object to the State's request, the Court orders the following: 

The State will file its response to the Defendant's pending motions thirty days from the 

date of this order. 

Additionally, a status hearing will be held on June 1, 2017 at 8:30 a.m. in Courtroom 

1 lF, 2015 N. Dixie Highway, West Palm Beach, FL 33401. Should counsel for the Defendant, 

Attorney James L. Driscoll, Jr. Assistant Capital Collateral Regional Counsel, wish to appear by 

phone he may do so and he will be called in open court at his direct line: 813-558-1608. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida in chambers 

this 25th day of April, 2017. 

See Attached Counsel List 
JUDGE GLENN D. KELLEY 

CIRCUIT COURT JUDGE 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK, 04/25/2017 02:42:27 PM 
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Copies furnished to: 

James L Driscoll Jr. Esq. 
Capital Collateral Regional Counsel-Middle 
12973 N. Telecom Parkway 
Temple Terrace, FL 33637 
driscoll@ccmr.state.fl.us 

David Dixon Hendry, Esq. 
Capital Collateral Regional Counsel-Middle 
12973 N. Telecom Parkway 
Temple Terrace, FL 33637 
hendry@ccmr.state.fl.us 

Gregory W. Brown,Esq. 
Capital Collateral Regional Counsel-Middle 
12973 N. Telecom Parkway 
Temple Terrace, FL 33637 
brown@ccmr.state.fl.us 

Celia A. Terenzio, Esq. 
Office of the Attorney General 
1515 North Flagler Drive, #900 
West Palm Beach, FL 33401 
Celia.Terenzio@myfloridalegal.com 

2 
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Filing# 56963235 E-Filed 05/25/2017 09:05:48 PM 

Ed IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT 
IN AND FOR ST. LUCIE COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

vs. CASE NO.: 84-4014 

DUANE EUGENE OWEN, 

Defendant. 
I ---------

STATE'S RESPONSE TO SUCCESSIVE MOTION TO 
VACATE JUDGMENTS OF CONVICTION AND SENTENCE 

COMES NOW, the State of Florida, by and through undersigned counsel, and hereby 

responds to Defendant's Successive Motion to Vacate Judgments of Conviction and Sentence, and 

in support therefore states: 

FACTS AND PROCEDURAL HISTORY 

The capital sentence under attack in this successive motion for postconviction 

relief stems from the retrial of Duane Owen for the brutal murder o-

Owen's initial conviction and death sentence had been reversed 

by the Florida Supreme Court in 1990 based on an alleged technical violation of 

Miranda v. Arizona, 384 U.S. 548 (1966). Owen v. State, 560 So. 2d 207 (Fla. 1990) 

( Owen I). Prior to the retrial, the State filed a certiorari petition in the Florida 

Supreme Court attempting to have that ruling reversed based on Davis v. United 

1 The victim in this case was a sexually battered and therefore 
her name is being withheld. 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK, 05/25/2017 09:05:48 PM 
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States, 512 U.S. 452 (1994). Ultimately the State prevailed when the Court 

determined that pursuant to Davis, the confession was indeed admissible and it 

would be a manifest injustice to the citizens of Florida not to apply Davis in this 

circumstance. See State v. Owen, 696 So.2d 715 (Fla. 1997) ( Owen II) . Although 

the State sought to have the original conviction reinstated in light of the ruling, the 

Court instead permitted admission of the confession at the retrial. In 1999, Owen 

was re-tried and again convicted of: burglary of the residence in which as 

attempted sexual battery of ; and first degree premeditated stabbing 

murder e again was sentenced to death for those crimes. Owen v. State, 862 

So. 2d 687 (Fla. 2003) ( Owen III). The subject of this successive motion is that 

death sentence. 

In his motion, Owen details the remainder of the procedural history of this 

case and it will not be repeated here. See Motion at 3-4. 

STANDARD OF REVIEW 

This is a successive motion as "a state court has previously ruled on a 

postconviction motion challenging the same judgment and sentence." Florida Rule 

of Criminal Procedure 3.851 (e)(2). In order to bring a successive postconviction 

claim and one outside the one-year time limitation, the defendant must show either 

newly discovered evidence or a new constitutional right made retroactive to his case. 

2 
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See Rule 3.851 (d)(2). Procedurally barred claims may be denied summarily. 

Muhammad v. State, 603 So.2d 488,489 (Fla. 1992) Postconviction claims may be 

denied summarily "when the motion and the record conclusively demonstrate that 

the movant is entitled to no relief." Kennedyv. State, 547 So. 2d 912,913 (Fla. 1989). 

ARGUMENT 

CLAIM I - ANY HURST ERROR BASED ON THE SIXTH AMENDMENT 
IN THIS CASE IS HARMLESS BEYOND A REASONABLE DOUBT 
(restated). 

Relying on Ring v. Arizona, 536 U.S. 584 (2002); Apprendi v. New Jersey, 

530 U.S. 466 (2000); Hurst v. Florida, 136 S. Ct. 616 (2016), (Hurst I) and Hurst 

v. State, 202 So. 3d 40 (Fla. 2016) (Hurst II), Owen alleges that his death sentence 

is unconstitutional under the Sixth Amendment to the United States Constitution. 

The substantive issue is as follows. In Hurst L the United States Supreme Court 

declared that portion of Florida's capital sentencing scheme requiring the judge, 

rather than the jury, to find each fact necessary to impose a sentence of death, 

unconstitutional in light of Ring, supra. After being remanded to the Florida 

Supreme Court for a harmless error analysis, the Florida Supreme Court determined 

Hurst I requires all critical findings must be found unanimously by the jury before 

the trial court may consider imposing a death sentence. Hurst II at 44. As a result, 

the Florida Supreme Court required that the jury unanimously find the existence of 

each aggravating factor, find those aggravators sufficient to support death, and find 

3 
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that they outweigh the mitigation. Id. at 44. The court further held that the jury's 

recommendation for a death sentence be unanimous. Id. Herein, Owen seeks the 

relief as outlined in Hurst II. 

The state acknowledges that as a matter of state law, Hurst I can be applied 

retroactively to cases that were not final when the Ring opinion was issued on June 

24, 2002. See Mosley v. State, 209 So. 3d 1248 (Fla. 2016) (recognizing that Hurst 

does not apply retroactively to capital defendants whose sentences were final 

before ... Ring," but found Hurst retroactive to cases final after the Ring decision.) 

Because Owen's case was not final at the time Ring, supra was decided, Hurst I and 

Hurst II apply to this case. However, Owen is still not entitled to relief as any Hurst 

II error was harmless beyond a reasonable doubt. 

Owen concedes that that a harmless error analysis applies to Sixth 

Amendment error and that concession is wise given that the United States Supreme 

Court as well as the Florida Supreme Court have determined that the previous failure 

to instruct a jury that they must unanimously find all findings of facts that subject a 

defendant to the death penalty, is not a structural error that impugns the integrity of 

the process. To the contrary, any error is subject to a harmless error analysis which 

requires the state to prove beyond a reasonable doubt, that a rational jury, when 

instructed according to the requirements of Hurst IL supra, would have found 

4 
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unanimously all the facts necessary to impose the death sentence and would have 

recommended the death penalty unanimously. Mosley, supra (explaining "it must 

be clear beyond a reasonable doubt that a rational jury would have unanimously 

found all facts necessary to impose death and that death was the appropriate 

sentence."); see also Galindez v. State, 955 So. 2d 517, 523 (Fla. 2007) ( explaining 

that the harmless error analysis for an Apprendi violation is whether the record 

demonstrates beyond a reasonable doubt that a rational jury would have found 

penetration when there was a failure to have the jury make the victim injury finding 

regarding penetration); Neder v. United States, 527 1, 18 (1999)( explaining that the 

harmless test for erroneous instruction to the jury is based on the rational jury). The 

State acknowledges the burden for harmless error has been placed on the State, even 

though it should be the defendant's burden here. See Freeman v. State, 761 So. 2d 

1055, 1061 (Fla. 2000) (stating in postconviction litigation defendant bears the 

burden of proof). 

Before engaging in the harmless error analysis, the state wishes to point out 

certain principles have emerged from the Florida Supreme Court's nascent harmless 

error analysis for Hurst errors. Instructive are King v. State, 211 So. 3d 866, 889-

893 (Fla. 2017) and Jackson v. State, 213 So. 3d 754 (Fla. 2017) In King, the Court 

identified certain considerations it takes into account regarding a harmless error 

5 
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determination. Those considerations include: whether the defendant challenged 

contested facts in support of the aggravators; whether the aggravators were 

overwhelming and uncontroverted factually; whether the mitigation was 

comparatively weak and challenged by the state; and the actual numerical vote of 

the jury's recommendation. King, 211 So. 3d at 892-893. Application of these 

considerations to the facts of this case, warrant a finding of harmless error beyond a 

reasonable doubt because a rational jury, if instructed that all of their findings in 

support of a death recommendation had to be found unanimously, would have 

recommended that Owen be given the death penalty for the brutal stabbing murder 

of-

Owen's death sentence was predicated on four aggravating factors: (1) the 

defendant had previously been convicted of a prior violent felony; (2) the murder 

was committed during the court of a felony; (3) the crime for which the defendant 

was to be sentenced was especially heinous, atrocious, and cruel (HAC); and (4) the 

crime for which the defendant is to be sentenced was committed in a cold and 

calculated and premeditated manner without any pretense of moral or legal 

justification (CCP). See Owen IIL 862 So. 2d at 691. The trial court found the 

existence of the first two aggravators beyond all doubt because of the overwhelming 

evidence in support thereof and because Owen conceded their existence. (ROA 

6 
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4053, 4054). 

In support of the "the defendant has previously been convicted of another 

capital offense of a felony involving the use of violence to some person" one of the 

weightiest aggravators in Florida, the jury heard testimony of police officer Kevin 

McCoy who interrogated Owen. The jury also viewed Owen's video tapped 

confessions from three separate cases. In the first case, Owen was convicted of 

attempted first degree murder and burglary while armed with a weapon against a 

seventeen-year old female asleep in her bed. Owen stated he had gone into the 

apartment looking for items to steal. In fact he took money from a purse and a ring, 

which he later pawned. Owen armed with a wrench, repeatedly hit the female victim 

in the head as she was waking up and getting out of bed. He claims he hit her because 

she would have "stepped on him" if she gotten out of bed. Her injuries required 

immediate brain surgery. Owen left the apartment after the attack and went to a 

waiting cab that he called prior to the attack. During this confession Owen told the 

police that when he heard the police sirens approaching, he contemplated what his 

next move should be. If the police stop the cab, he confessed that he was prepared 

to jump out of the cab to escape. Owen sketched for the police the inside of the 

seventeen-year old victim's bedroom. (ROA 6329, 6337-6338, 6346, 6349, 6353, 

6355). 

7 
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The second case included his convictions for burglary with an assault or 

battery. (ROA 6356). Owen entered the apartment of a twenty-six year old female, 

living alone and asleep late at night. (ROA 6356-6358). The victim woke up and 

Owen armed with a weapon of opportunity, an iron he found in her closet, struck her 

twice in the head. He described the incident to the police as "I hit the bitch." (ROA 

6369). He stated several times to the police that he was in the apartment looking for 

valuables to steal. (ROA 6362, 6365-6367). 

The third case included convictions for the first degree murder, sexual battery 

while armed, burglary with a dangerous weapon of a thirty-eight year old mother of 

two, Owen received the death penalty in that case and it is the subject of 

another pending successive ostconviction motion before this court. (ROA 6375, 

63 77). That victim was found dead, with a caved in forehead, the result of repeated 

blows to her head with a hammer. (ROA 6382-6383, 6407, 6424). There had been a 

struggle as evidenced by blood splattering and brain matter around the area. (ROA 

63 83 ). While she was sleeping, Owen considered just waking her up and raping her. 

(ROA 6409). However, before he was able to do so, she awoke and he hit her with 

a hammer because she was coming at him and screaming (ROA 6410). 

As noted above, Owen, conceded to the existence of all of these convictions, 

and therefore, under Florida law, the existence of this factor was proven beyond any 

8 
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doubt and a rational jury would have so found. see Kopsho v. State, 209 So. 3d 568 

(Fla. 2017) (no reasonable juror would not have found the existence of the prior 

violent felony, during the course of an armed kidnapping, and under the sentence of 

imprisonment or felony probation aggravators.) Jackson, supra (same) 

Similarly, with respect to the aggravator that "the crime for which the 

defendant is to be sentenced was committed while he was engaged in the commission 

of and/or an attempt to commit or flight after committing or attempting to commit 

the crimes of sexual battery or burglary," (ROA 4954), the jury heard Owen's 

confessions to the burglary and attempted sexual battery of Owen was 

convicted of these crimes, and he conceded the existence of this aggravator at the 

penalty phase, and did not raise any challenge on direct appeal. Consequently, 

without any doubt, this factor was proven beyond any doubt and a rational jury 

would have so found (ROA 4054). See King, supra at n.7 (noting that the jury was 

not required to find the existence of the aggravating circumstance that the murder 

was committed during the course of a sexual battery, because the defendant had 

already been convicted of a sexual battery when he was sentenced). 

The two remaining factors of "HAC and "CCP", were also supported by 

overwhelming and uncontroverted evidence, and upheld on direct appeal. Owen 

Ill 862 So. 2d at 698-702. These two factors, although normally heavily fact-

9 
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dependent, were not factually challenged by Owen and therefore under unique 

circumstance of this case, this Court can be certain that a rational jury would have 

found both factors unanimously. King, supra. 

Before analyzing the circumstance surrounding the finding of both of these 

factors, the state askes this Court to keep in mind two other well settled principles 

regarding juries and their fact finding role. First, jurors are obviously well equipped 

to analyze evidence, and therefore, it should be assumed that if the evidence supports 

but one of two different theories, the jury would have found that which was 

supported by the evidence. Cf Mugnin v. State, 689 So. 2d 1026, 1030 (Fla. 1995) 

( finding harmless error where jury instructed on both felony murder and 

premeditated murder and rendered general verdict of first degree murder where 

evidence clearly supported felony murder but not premeditation). 

The other principle which the state asserts is relevant to whether the Hurst II 

/error was harmless beyond a reasonable doubt, is what effect a "Hurst instruction 

on unanimity" would have had on a rational jury. According to the Florida Supreme 

Court's rationale outlined in Hurst IL supra, a requirement of unanimity in capital 

sentencing, leads jurors to be more thorough, they take more time in deliberations, 

they are more likely to agree on issues, they work harder to evaluate the evidence 

and to reach a consensus; and they tend to be more "evidence driven." Hurst IL 
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supra, 202 So. at 58. Based on this data, a rational jury, instructed in conformity 

with Hurst, would be a jury that would be more focused and motivated to follow the 

evidence and reach a consensus. 

When these principles are applied to the unique facts of this case, the State 

asserts that the Hurst error is harmless beyond a reasonable doubt. For instance, with 

respect to "HAC", Owen did not challenge the facts presented by the state's 

witnesses in support of this factor. To the contrary, through his mental health experts 

Owen admitted all the facts necessary to find this factor as he acknowledged that he 

stabbed eighteen times; he agreed with the medical examiner's testimony that 

was conscious for approximately one minute after the attack began; Owen 

intended to place the victim in as much fear as possible; and he conceded in closing 

argument, that the murder was very sick, horrific and that she obviously suffered. 

(ROA 6856-57). Id at 699-700. 

Owen's only and very specific challenge to the HAC factor was a legal one 

and not predicated on a fact contested at trial. According to Owen, the presence of 

defensive wounds was required to support the "HAC' factor under Florida law, and 

because there were no defensive wounds on the victim's body, this aggravator could 

not be found. However, the state neither presented evidence nor argument in support 

of HAC based on the presence of defensive wounds on Consequently, there 
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was no factual dispute in the evidence on that point. 

In rejecting Owen's legal challenge, the Florida Supreme Court cited 

numerous cases holding that this factor is found in cases involving multiple 

stabbings, regardless of whether there were defensive wounds. Owen II, 862 So. 2d 

at 698. The Court went on to detail the uncontroverted testimony of the medical 

examiner that the multiple ( eighteen in total and seven fatal) stab wounds would 

have cause severe pain, shock, terror, awareness of impending death, and inability 

to cry out for help, all within twenty seconds to two minutes. Owen, supra 862 So. 

2d at 699. The Court concluded that the record in the case "unquestionably 

satisfied" the requirements of HAC. Id, a 700. 

Based on these circumstances, this court should find that a rational jury would 

have found unanimously, beyond a reasonable doubt, the existence of this factor. 

See King, supra, (noting in Hurst harmless error analysis that that the evidence in 

support of "HAC" was overwhelming and essentially uncontroverted); compare, 

Jackson, supra, ( explaining Court unable to determine if beyond a reasonable doubt 

a rational jury would have found unanimously HAC because the evidence was 

contested). 

Similarly, Owen conceded to the jury all the facts that would support the 

"CCP" factor including that the murder demonstrated heightened premeditation; a 
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careful deliberate plan; and Owen took actions both before and after the murder to 

ensure that he would not be detected. (ROA 6865, 6576-6577). 

Owen's sole challenge to this factor was that because he suffered from a 

delusion that he was a woman who needed the female essence of other women, his 

well thought-out and calculated plan to attack was not the result of calm and 

cold reflection, but rather the thoughts of a "crazy person." (ROA 6865). The Florida 

Supreme Court explicitly rejected his argument finding, "mental, emotional 

disturbance, or illness" does not preclude a finding of the "CCP" aggravator. The 

Court further recounted the uncontested facts that supported this factor. Owen III, 

862 So. 2d at 701. Because there was no contested fact at issue with respect to "CCP" 

and because his legal argument that the delusion negated CCP was rejected by the 

Court as a matter of law, a rational jury would have found the existence of this factor 

beyond a reasonable doubt. King, supra; Jackson, supra. 

In conclusion, based on the unique facts and circumstances, the compelling, 

striking and un-assailed evidence in support of all the aggravators, along with the 

manner in which Owen challenged two aggravators and conceded the facts in 

support of the remaining two factors, conclusively establishes beyond a reasonable 

doubt, that a rational jury would have found unanimously the four aggravators if 

instructed in accordance with Hurst II. 
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The inquiry must now tum to the existence of and qualitative nature of the 

mitigation. King, supra. (ROA 4055-4060); Owen III, 862 So. 2d 690-691 & f.n. 3. 

Owen's presentation was severely challenged by the State. For instance, the cross

examination of his experts revealed that their opinions were not corroborated by any 

independent evidence; they were severely rebutted by State's experts who found 

Owen to be a malingerer and anti-social; and most important the facts of this case 

refuted completely the majority of his penalty phase presentation. 

The theme throughout Owen's re-trial was premised exclusively on his self

reported claim, told for the first time twelve years after the murder, that he 

suffers from a delusional belief that he is a woman. 2 This schizoid delusion motivates 

Owen to capture the "female essence" of his victims, which can only occur during 

sex with them while they are unconscious/ near death. This alleged delusion formed 

the basis of his doctors' opinions that he suffers from schizophrenia and therefore 

he was insane at the time of the murder. (ROA 5346, 5426, 5383, 5352, 5979-5982, 

5985-5987, 5514, 5997, 5592, 6000). The jury rejected unanimously this defense at 

the guilt phase. 

2 In fact it was Owen who wrote to Dr Berlin, rather than his current expert 
Dr Sultan or his lawyer. He told Berlin he had a court case and he was interested in 
gender identity disorders after he read Berlin's article on sexual disorders. (ROA 
5337). 
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Owen presented this same evidence at the penalty phase and relied upon the 

existence of this delusion as the sole basis in support for the two statutory mental 

mitigators of "the crime was committed while the defendant was under extreme 

mental or emotional mental disturbance," and that "the defendant's ability to 

appreciate the criminality his actions or conform his behavior to the requirements of 

the law was substantially." (ROA 6647, 6658, 6660). Owen's experts, Dr Berlin and 

Dr. Sultan, stated that he was consumed with becoming a woman. (ROA 6637, 6675, 

6547 6564, 6656, 6559, 6562, 6564). They relied almost exclusively on Owen's self

reported delusion in support of their opinions, conceding that if the delusion was 

fabricated by Owen, there was no basis to opine that he had any psychosis. (ROA 

5350, 5368). Both doctors conceded that Owen's delusion was not directly 

corroborated by any other testing, and they conceded that he never told the police 

during his detailed and protracted discussions involving all the crimes, that he 

suffered from this delusional disorder. (ROA 6661, 6553). They found the delusion 

existed because of Owen's history of sexual activity at a young age with males and 

females; that he liked to wear his hair long as a teenager; his pattern was to commit 

sexual assaults after his victims were incapacitated; and from 1994-1999 he was 

consistent in his description of his delusion. (ROA 5494, 5350, 5562). 

The bias of Owen's these doctors was palpable. For instance, both were 
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intractable in their opinions that Owen was telling them the truth, but lied during his 

confessions. In fact, the doctors admittedly believed everything Owen told them that 

supported the delusion and disbelieved anything Owen may have said that 

contradicted it. 

Doctors Berlin and Sultan discounted the idea that Owen could have an anti

social personality disorder and not a delusion. The rejection of anti-social disorder 

was that Owen did not steal anything from his victims during the crimes and he was 

not a rapist because he did not have sex with then until they were unconscious. Yet, 

in multiple confessions, Owen explained repeatedly that during the burglaries he was 

looking for items to steal, which he in fact did steal and pawn. Owen also admitted 

that at least one of the rapes was committed because he decided to take advantage of 

the fact that the victim was unconscious and she was "not bad looking." (ROA 6331-

6335). Because the admissions contradict completely Owen's mental health penalty 

phase narrative regarding his delusion, incredibly, both Drs. Berlin and Sultan stated 

that they did not believe Owen's statements in his several confessions, but instead 

believed his "delusional theory" announced for the first time twelve years after the 

instant murder. (ROA 6553, 6661) 

Dr. Sultan steadfastly refused to let the objective facts get in the way of her 

defense friendly opinion that Owen suffers from this delusion. Although 
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psychologist Dr Barry Crown, another defense expert, unequivocally stated that 

Owen knew right from wrong, Dr. Sultan, in complete disagreement with Dr. 

Crown, testified that Owen could not appreciate the criminality of his actions. Even 

so, she was unable to explain away Owen's deliberate plan and pre-planned actions 

done to evade detection. Remarkably Dr. Sultan he also testified that Owen never 

intended to hurt ., even though she was in great pain after being stabbed her 

eighteen times, causing her to drown in her own blood. 

Dr. Sultan also testified that Owen worshipped women, even though he had 

been convicted of extremely violent and depraved atrocities against six females 

ranging in age from fourteen to thirty-eight. All the women were home alone, and 

all vulnerable as most were sleeping when viciously attacked. In contradiction of 

Sultan's claim, Owen's affect and demeanor were on full display for the jury in his 

video-taped confessions which showed his lack of empathy, and remorse; he was 

cold and exhibited no feeling at all during his banter with the police. He even laughed 

at times, while toying with the police and discussing his crimes. Although having 

viewed the tape, Dr. Sultan characterized Owen as horrified and upset when he read 

3 Owen explained to his doctors that he was required to instill as much fear as 
possible in his victims in order to successfully capture their essence. This notable 
facet of the delusion to which, Dr. Sultan opines exists completely belies Dr. 
Sultan's other opinion that Owen never intended to hu 
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in the paper that as only fourteen years. (ROA 5842). 

Owen's final exert, Dr Crown, testified that Owen has organic brain damage, 

which impairs his ability to stay focused, causes him to be compulsive, and causes 

undue stress in certain situations. (ROA 6502, 6520. Consequently, Dr. Crown found 

Owen was under extreme mental and emotional disturbance at time of the killing, 

regardless of the fact that no physical testing of Owen's brain had been done; no CT 

scan, no PET scan, no MRI had been administered. (ROA 6508). Nor had Crown 

ever spoken to Owen, nor viewed any of his video-taped confessions .. (ROA 6502). 

Based on his review of the records, Dr. Crown admitted that Owen understood 

the nature and consequences of his actions, and was responsible for his behavior. 

(ROA 6525). The doctor conceded that Owen had the ability to plan and did plan 

and premeditate the murder; he cover-up his actions, and concoct an alibi. (ROA 

6522-6523). 

Owen's mental health experts were further challenged through the rebuttal 

testimony of state mental health experts Dr Waddell, a psychologist, and Dr Chesire 

a psychiatrist. (ROA 5678-5888, 6724-6796). Both opined that Owen was not and 

had never been schizophrenic; Owen was sane at the time of the murder. The State's 

experts found Owen' claim of delusion to be fabricated and concocted simply as a 
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defense for trial. 4 (ROA 5834, 5850-5851). The facts of Owen's confessions show 

he knew what he was doing, he intended to rape and kill , he knew that his 

behavior was wrong and he took steps to avoid detection. Owen is a sociopath, and 

has an anti-social personality. (ROA 5717-5719, 5834-5837). 

The basis for Dr Wadell's rejection of Owen's alleged delusion was very 

explicit. He explained to the jury that schizophrenia is a very serious and devastating 

illness and Owen did not exhibit any collateral symptoms nor demonstrate any 

serious emotional maladjustments in his videotaped confession. Dr Wadell noted 

that in the past fourteen years since the murder there were no reports or indications 

from any mental health professional that Owen exhibited any psychotic 

behavior/disorder. In fact Owen had never been treated for schizophrenia. 

Significantly for Dr. Wadell, it took Owen over twelve years to disclose this 

"delusion".5In his many years of practice Dr Wadell had never seen a diagnosis of 

4 Although unknown to the jury, but relevant for this Court, Owen never presented 
this defense of a delusional belief system at either phase of his first trial for this 
murder nor at his trial for the murder of ~he State asks this court to take 
judicial notice of Owen's mental health expert, Dr Peterson's testimony, at the 
penalty phase of the trial in case No. 84-4000 which has been recounted in the State's 
response to Owen's other pending postconviction. 

5 Dr. Sultan explained that Owen never revealed to police at the time of his arrest 
because he was embarrassed. Dr Wadell dismissed that explanation because Owen 
had no trouble admitting to police that he was a "peeping tom", and a flasher who 
liked to wear women's clothes. (ROA 5709). 
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schizophrenia with the only evidence of the psychosis being the self-reported 

delusion. Moreover the delusion itself did not fit into any recognized symptom 

associated with schizophrenia. The standardized testing done by the doctor did not 

support a finding of a psychotic disorder; and without question, Owen has a 

significant motive to fabricate this malady. However, the testing and evaluations 

support the conclusion that Owen was and is mean, he hates woman and he has an 

anti-social personality. And although Owen has a gender identity disorder and is not 

mentally healthy, those maladies did not diminish his culpability herein. (ROA 

5707-5721, 6737). 

Dr Wadell explained that the video-taped confessions were significant 

because they exposed the fallacy of Owen's alleged schizophrenia. Owen was able 

to report in detail his behaviors, which were obviously calculated to avoid detection 

both before and after the murder. The quality of his thinking did not exhibit any 

disorganization, nor did he show any signs at all of any major mental illness during 

this confession which was given less than three months after the murder. (ROA 

5719). 

Similarly, Dr Chesire concluded that Owen has an anti-social personality. 

Additionally, Owen and his life is about dominating and at times being dominated. 

Significant here, Owen, has a need to demean women. Dr Ches ire found Owen's 
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confession to be critical, in his evaluation and explained that Owen was trying to 

dominate the police when he "chastised" them and "criticized" the investigation. His 

was evidence when Owen laughed and thought at times the situation was funny. Dr. 

Chesire found Owen was callous, with no compassion or empathy for (ROA 

5842). 

In its sentencing order, the trial court noted that by all accounts Duane Owen 

1s not mentally healthy6• (ROA 4056). However, his anti-social personality, 

paraphilic disorder7 is not necessarily mitigation deserving of much weight. Sochor 

v. State 580 So. 2d 595, 604 285 (Fla. 1993) (commenting that evidence presented 

by defense witness at penalty phase that defendant becomes sexually aggressive 

dangerous when he drinks is not necessarily mitigation entitled to great weight). 

Additionally, Dr Sultan, the only expert who attempted to place Owen's troubled 

childhood into a mitigation context of his mitigation, opined that Owen's troubled 

past hampered his ability to stay focused, it made him impulsive, and it resulted in 

his inability to discern right from wrong because no one ever taught him that his 

adolescent behavior was unacceptable. (ROA 6638, 6640). The deficiency in this 

6 This finding was based on Dr Wadell's statement to that effect. (ROA 6737). 

7 Paraphilic disorder is defined as experiencing sexual arousal over things not 
accepted in society. (ROA 5513-5514). 
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opinion is exposed by the fact that all of his experts, including Dr. Sultan, admitted 

that Owen went to great lengths to cover-up his acts including concocting an alibi. 

(ROA 6522-6523, 6681, 65548, 6576-6579). 

In summation, Owen's mitigation presentation, was extremely weak in 

comparison to the very compelling aggravation and as qualitatively lacking in 

comparison to the objective facts. 8 Moreover, the lack of credibility of this alleged 

mitigation was significantly exposed by the State's experts. Consequently, it is 

beyond a reasonable doubt that the lack of substance of this mitigation presentation 

demonstrates that a reasonable jury would recommend unanimously a death sentence 

for Owen had been instructed. Cf Thomas v. State, 456 So. 2d 454, 460 (Fla. 

1984)(finding no reasonable basis in the record to support a life recommendation 

where victim was bludgeoned to death, the factors of HAC and CCP were strong and 

the evidence in support of two statutory mitigators was entitled to little weight); 

Torres-Arboleda v. State, 524 So. 2d 403 (Fla. 1988)(explaining override of jury 

life recommendation was proper were defense expert testimony was sole basis for 

mitigation that defendant was intelligent and possessed potential for rehabilitation). 

8 It is important to note that the Florida Supreme Court also questioned the existence 
of Owen's delusion when it noted twice that Owen's mental illness was never ever 
brought to anyone's attention before this retrial years later. Owen, supra, 862 So. 2d 
at 701. 
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The final factor discussed in King, supra, in consideration of the Hurst II error 

analysis is the actual jury vote. The Florida Supreme Court has yet to find a_Hurst 

error harmless if the jury recommendation was not unanimous. See Jackson, supra; 

( explaining that the highly contested evidence surrounding HAC precludes knowing 

what the actual jury did); See also Kaczmar v. State, No. SC13-2247, 2017 WL 

410214, at *4 (Fla. Jan. 31, 2017); Knight v. State, No. SC14-1775, 2017 WL 

411329, at *15 (Fla. Jan. 31, 2017); Kingv. State, No. SC14-1949, 2017 WL 372081, 

at *19 (Fla. Jan. 26, 2017); and Davis v. State, No. SCll-1122, 2016 WL 6649941, 

at *29 (Fla. Nov. 10, 2016); Truehill v. State, 211 So. 3rd 930 (Fla. 2017). The 

Court's stated rationale for reliance on a unanimous jury recommendation as a 

consideration is that the Court could not otherwise conclude why actual members of 

the previous jury would have recommended life. See Deviney v. State, 2017 WL 

1090560 *6 (Fla. March 23, 2017). (concluding that substantial mitigation and 

eight-four recommendation leaves too many unanswered questions regarding 

several juror life recommendation). 

The state asserts that reliance on the actual non-unanimous jury vote injects 

a subjectivity into the analysis, and is therefore, contrary to the long held principle 
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that the analysis is an objective one i.e., that of a rational juror. 9 The inadequacy of 

determining it difficult to find harmless error with a non-unanimous jury vote, is the 

fact one can never actually know why jurors "A" and "B" voted for life while the 

others recommended death. The futile attempt to comb the record for an answer to 

that question does not aide at all in the objective analysis required and instead 

simply creates "legal angst," that can never be mollified. 

Instructive on this point is Neder, supra, recognizing this very problem with 
a harmless error analysis that centers on the rational jury test. The Court sated as 
follows: 

Such errors, no less than the failure to instruct on an element 
in violation of the right to a jury trial, infringe upon the jury's 
factfinding role and affect the jury's deliberative process in ways 
that are, strictly speaking, not readily calculable. We think, 
therefore, that the harmless-error inquiry must be essentially the same: 
Is it clear beyond a reasonable doubt that a rational jury would have 
found the defendant guilty absent the error? To set a barrier so high that 
it could never be surmounted would justify the very criticism that 
spawned the harmless-error doctrine in the first place: "Reversal for 
error, regardless of its effect on the judgment, encourages litigants to 
abuse the judicial process and bestirs the public to ridicule it." R. 

9 Cf Lindsay v. State, 1 So. 3d 270, 272-73 (Fla. 1st DCA 2009)(applying the 
reasonable jury standard to determine whether jury would have found that the 
defendant was in actual possession); Cf Ross v. State, 45 So. 3d 403, 415 (Fla. 
2010)( explaining that the determination of whether a person was in custody depends 
on "how a reasonable person in the suspect's situation would perceive his 
circumstances."); Diaz v. State, 14 So. 3d 1156, 1158 (Fla. 4th DCA 2009)(where 
the "putting in fear" element of a robbery is determined by whether a reasonable 
person under the circumstances would be in fear, not whether the victim was actually 
in fear); Magnotti v. State, 842 So. 2d 963, 965 (Fla. 4th DCA 2003)(finding that if 
circumstances of a robbery were such to induce fear in the mind of a reasonable 
person, the victim may be found to be in fear, and actual fear need not be proven). 
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Traynor, The Riddle of Harmless Error 50 (1970). 

Neder supra, at 18) ( e.a.). As the Neder Court stated, to require something other 

than the rational jury test, would be a barrier that essentially amounts to no harmless 

error analysis. Id. In finding that Hurst I error in not fundamental, and therefore, 

subject to harmless error review, the Florida Supreme Court cited to Neder. See 

Jackson, supra, at 23. Yet, any analysis predicated on the inability to know 

subjectively what a jury did would lead to a per se reversible rule and emasculate 

the rational jury standard altogether. See also Hurst I (returning case to Florida 

courts for harmless error determination citing to Neder). Consequently, although the 

Florida Supreme Court has included this factor into the equation, and therefore this 

Court is required to do so as well, the State asserts that this Court is not required to 

automatically find the Hurst II error to be per se reversible merely because two jurors 

recommended a life sentence for Duane Owen. The State asks this Court to take the 

Florida Supreme Court at its word that the analysis is premised on a rational juror 

standard and reject any per se finding of harmful error simply because Owen's vote 

for a death recommendation was ten-two. See Hall v. State, No. SC15-1662, 2017 

WL 526509, at *22 (Fla. Feb. 9, 2017) (opining "it must be clear beyond a reasonable 

doubt that a rational jury would have unanimously found that there were sufficient 

aggravating factors that outweighed the mitigating circumstances."); Armstrong v. 
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State, No. SC14-1967, *3 (Fla. Jan. 19, 2017) (finding no reasonable juror would 

not have found the existence of the aggravators factors) and Kopsho v. State, No. 

SC15-1256, 2017 WL 224727 (Fla. Jan. 19, 2017) (finding that no reasonable juror 

would not have found the under the sentence of imprisonment, prior violent felony, 

during the course of aggravators); and Mosley, 2016 WL 7406506, at *26 

(referencing "rational jury" standard). 

The State simply is asking this Court to apply the criteria explained in King, 

supra and Jackson, supra10, and focus on the relevant and objective facts of the 

record which include the following. The aggravation in this case was compelling, 

disturbing and overwhelming, and therefore there is no need to speculate as to 

whether a rational jury would have found all four aggravators. As noted, two 

aggaravators were conceded, and based on previous convictions. The remaining two 

aggarvators, although challenged, were not done so based on a clearly litigated and 

discrete dispute in the factual evidence. Additionally, three of the four aggravators 

are the three of the weightiest aggravators in Florida's death penalty scheme. 

Additionally, the evidence in mitigation was weak in comparison to the 

10 Although the prior jury vote in Jackson, was not unanimous, the Florida Supreme 
Court did not conclude its harmless error analysis at that point and instead evaluated 
the record in a manner consistent with King. See Jackson v. State, 213 So. 3d. 754, 
787-788 (Fla. Fla. 2017. 
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aggravation and further weakened by its lack of credibility as it was severely rebutted 

by the facts of the case, and the State's experts, as well as from Owen himself via 

his most revealing video confessions. The remainder of the mitigation was suspect 

for a variety of reasons. For instance Owen's anti-social personality or paraphilic 

disorder is not necessarily qualitatively impactful mitigation that would 

meaningfully dilute the strength of the aggravation. Sochor, supra. Also, some of 

the mitigation simply was not compelling as it did little to provide insight into the 

circumstances of the crime or Owen's true character to the extent that it would lessen 

his moral culpability. Owen's unfortunate juvenile years, although arguably difficult 

are not enough to outweigh the significant and chilling facts in support of the 

aggravation. He took the lives of two innocent women, one a fourteen year-old child 

and victimized four other innocent females. The facts of the crime are horrific and 

not in dispute. Owen's long after-the-fact created delusion in comparison to the 

aggravation in this case leaves no reasonable doubt that a rational jury, when 

instructed properly pursuant to Hurst IL would have recommended the death penalty 

for Duane Owen unanimously. 

The State finally askes this Court to consider the Florida Supreme Court's 

proportionality analysis on direct appeal, which includes an extensive analysis 

regarding the qualitative strength of the established aggravators and mitigators. 
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Although under Florida law all death sentences upheld on direct appeal have 

undergone the rigors of a proportionality analysis and found to be proper, the 

imprimatur of that review must mean something. Indeed that determination signifies 

that after a qualitative review of the underlying basis of each aggravator and 

mitigator, the death sentence was one of the most aggravated and least mitigated 

cases, and therefore, death was the appropriate sentence. See. Wood v. State, 209 

So. 3d 1217, 1235 (Fla. 2017) (explaining the unique function of proportionality 

includes a finding that the death sentence under review is one of the most aggravated 

and least mitigated); Yacob v. State, 136 So. 3d 539,553 (Fla. 2014)(explaining that 

proportionality review ensures a narrowing of the class of death sentences and a 

qualitative review of the factors rather than a quantitative review.) 

In this case, that analysis was not even a close decision as the Florida Supreme 

Court determined that the facts and circumstances of this case warranted the 

"inescapable conclusion" that Owen's death sentence was appropriate. Owen, II 

supra at 703. (e.a.). That presumption must carry some weight in an analysis such 

as this given the Florida Supreme Court's role of assessing all capital cases. Based 

on the horrific circumstances surrounding the stabbing death of fourteen-year old 

along with the factually uncontested evidence that supports all of 

the aggravating factors in this case, against the meager mitigation, it is clear beyond 
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a reasonable doubt that a rational jury, when instructed based on the requirements of 

Hurst IL would have found unanimously all the aggravators and ultimately would 

have found unanimously that death was the appropriate sentence for the brutal 

stabbing murder of 

Owen also claims his sentence violates the Eighth Amendment based on the 

discussion in Hurst II This argument is flawed. In Spaziano v. Florida, 468 U.S. 

447, 463-64, (1984), the United States Supreme Court held that the Eighth 

Amendment is not violated in a capital case when the ultimate responsibility of 

imposing death rests with the judge. Id., at 463-64. Such was not impacted by Hurst 

I. In deciding Hurst I, the United States Supreme Court analyzed the case on Sixth 

Amendment grounds only. The Court did not address any possible Eighth 

Amendment violation. Hence, Hurst I only overruled Spaziano to the extent it 

allowed a judge to find an aggravator independent of a jury's fact-finding. Hurst, 

136 S.Ct. at 618. The court has never held a unanimous jury recommendation is 

required under the Eighth Amendment. 

While the Florida Supreme Court initially included the Eighth Amendment 

as a reason for warranting unanimous jury recommendations, Hurst II decision, the 

court did not, and cannot, overrule the United State Supreme Court's surviving 

precedent in Spaziano. Also, Florida has a conformity clause in its constitution that 
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requires the courts interpret Florida's prohibition on cruel and unusual punishment 

in conformity with the United States Supreme Court's Eighth Amendment 

jurisprudence. Art. I,§ 17, Fla. Const.; Henry v. State, 134 So.3d 938,947 (Fla. 2014) 

(noting under Article I, section 17 of the Florida Constitution, Florida courts are 

"bound by the precedent of the United States Supreme Court" regarding Eighth 

Amendment claims). Given there is no United States Supreme Court case holding 

the Eighth Amendment requires a jury's recommendation be unanimous, Owen's 

argument fails. 

Owen also references Caldwell v. Mississippi, 472 U.S. 320 (1985) in his 

Eight Amendment argument suggesting the jury must feel the weight of its decision. 

Moiton at 11. To the extent this is read as a separate claim, it is procedurally barred. 

Claims that were raised and rejected or could have been raised are procedurally 

barred in successive postconviction motions. Hendrix v. State, 136 So. 3d 1122, 

1125 (Fla. 2014); Marek v. State, 8 So. 3d 1123, 1129 (Fla. 2009). Even so, 

Defendant's argument Caldwell mandates relief is without merit. In order to 

establish Caldwell error, a defendant must show the comments or instructions 

"improperly described the role assigned to the jury." Romanov. Oklahoma, 512 U.S. 

1, 9 ( 1994 ). Nonetheless, Owen's jury was instructed properly on its role based upon 

the law existing at the time of trial. It would have been impossible for the jury to 
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have been instructed in accordance with a constitutional change in the law that 

occurred some seventeen years after the trial. (ROA 6982-6991 ). 

Furthermore, Owen's claim is based on pure speculation. There is nothing in 

the record to support the proposition the jury's sentencing responsibility was 

diminished. The jury knew and understood their great responsibility in reviewing the 

evidence and rendering a sentencing recommendation. See Owen I 560 So.2d at 212. 

Owen has not requested an evidentiary on these claims but appears to reserve 

the right to such a hearing should he amend his motion. At this juncture an 

evidentiary is not warranted as the arguments raise herein are purely legal as the 

analysis is one of harmless error based on the existing record. This claim requires no 

additional factual development. Harmlessness is an appellate concept that should be 

analyzed based on the record before this Court; it is not a matter for evidentiary 

development. 

Owen seeks reevaluation of his previously presented postconviction claims in 

light of Hurst I and Hurst II. Contrary to his suggestion, Hurst, a Sixth Amendment 

right-to-a-jury-trial case, does not breathe life into previously denied due process 

claims. If Hurst applies to his case, but the error is found to be harmless, then Owen 

is entitled to no relief, much less new postconviction proceedings to explore old 

postconviction claims that were disposed of long ago. If Hurst applies and the error 
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is not deemed harmless, then Defendant will receive a new penalty phase. Defendant 

cannot mix and match his guilt-phase claims with his penalty-phase claims based on 

Hurst, or any other case law for that matter. 

Additionally, Owen's claim is legally insufficient as pled as he fails to identify 

with any specificity to which claims he is referring and how Hurst I and Hurst II 

impact those earlier rulings. Cf Duest v. Dugger, 555 So. 2d 849, 851-852 (Fla. 

1989) (finding argument waived where reference to arguments made below without 

any further explanation on the merits is improper and precludes review of that claim) 

CONCLUSION 

Based on the foregoing, Owen's successive motion should be denied 

summarily. 

Respectfully submitted 
PAMELA JO BONDI 
ATTORNEY GENERAL 

/S/ Celia Terenzio ---
Assistant Attorney General 
Florida Bar No. 0656879 
1515 N. Flagler Dr. - Suite 900 
West Palm Beach, Florida 33401 
Office: (561) 837-5016 
Facsimile: (561) 837-5108 
E-Service: 

CapApp@MyFloridaLegal.com 
EMail:Celia.Terenzio@myfloridalegal.com 
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by using the E-POR T AL FILING SYSTEM which will also send notice of electronic 

filing to the following: to James Driscoll Esq., at driscoll@ccmr.state.fl.us; David 
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brown@ccmr.state.,fl.us; the Honorable Judge Gene Kelly mdriscoll@pbcgov.org 

/S/ Celia Terenzio --
CELIA TERENZIO 
Assistant Attorney General 

CO-COUNSEL, STATE OF FLORIDA 
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Filing# 56970167 E-Filed 05/26/2017 09:40:33 AM 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

vs. CASE NO.: 84-4014 

DUANE EUGENE OWEN, 

Defendant. 
I --------

STATE'S AMENDED RESPONSE TO SUCCESSIVE MOTION TO 
VACATE JUDGMENTS OF CONVICTION AND SENTENCE 

COMES NOW, the State of Florida, by and through undersigned counsel, and hereby 

responds to Defendant's Successive Motion to Vacate Judgments of Conviction and Sentence, and 

in support therefore states: 

FACTS AND PROCEDURAL HISTORY 

The capital sentence under attack in this successive motion for postconviction 

relief stems from the retrial of Duane Owen for the brutal murder of fourteen-year 

•-- Owen's initial conviction and death sentence had been reversed 

by the Florida Supreme Court in 1990 based on an alleged technical violation of 

Miranda v. Arizona, 384 U.S. 548 (1966). Owen v. State, 560 So. 2d 207 (Fla. 1990) 

( Owen I). Prior to the retrial, the State filed a certiorari petition in the Florida 

1 The victim in this case was sexually battered and therefore her name is being 
withheld. 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK, 05/26/2017 09:40:33 AM 
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Supreme Court attempting to have that ruling reversed based on Davis v. United 

States, 512 U.S. 452 (1994). Ultimately the State prevailed when the Court 

determined that pursuant to Davis, the confession was indeed admissible and it 

would be a manifest injustice to the citizens of Florida not to apply Davis in this 

circumstance. See State v. Owen, 696 So.2d 715 (Fla. 1997) ( Owen II) . Although 

the State sought to have the original conviction reinstated in light of the ruling, the 

Court instead permitted admission of the confession at the retrial. In 1999, Owen 

was re-tried and again convicted of: burglary of the residence in which - was 

attempted sexual battery o~ and first degree premeditated stabbing 

murder of•. He again was sentenced to death for those crimes. Owen v. State, 862 

So. 2d 687 (Fla. 2003) ( Owen III). The subject of this successive motion is that 

death sentence. 

In his motion, Owen details the remainder of the procedural history of this 

case and it will not be repeated here. See Motion at 3-4. 

STANDARD OF REVIEW 

This is a successive motion as "a state court has previously ruled on a 

postconviction motion challenging the same judgment and sentence." Florida Rule 

of Criminal Procedure 3.851 (e)(2). In order to bring a successive postconviction 

claim and one outside the one-year time limitation, the defendant must show either 
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newly discovered evidence or a new constitutional right made retroactive to his case. 

See Rule 3.851 (d)(2). Procedurally barred claims may be denied summarily. 

Muhammad v. State, 603 So.2d 488,489 (Fla. 1992) Postconviction claims may be 

denied summarily "when the motion and the record conclusively demonstrate that 

the movant is entitled to no relief." Kennedyv. State, 547 So. 2d 912,913 (Fla. 1989). 

ARGUMENT 

CLAIM I - ANY HURST ERROR BASED ON THE SIXTH AMENDMENT 
IN THIS CASE IS HARMLESS BEYOND A REASONABLE DOUBT 
(restated). 

Relying on Ring v. Arizona, 536 U.S. 584 (2002); Apprendi v. New Jersey, 

530 U.S. 466 (2000); Hurst v. Florida, 136 S. Ct. 616 (2016), (Hurst I) and Hurst 

v. State, 202 So. 3d 40 (Fla. 2016) (Hurst II), Owen alleges that his death sentence 

is unconstitutional under the Sixth Amendment to the United States Constitution. 

The substantive issue is as follows. In Hurst L the United States Supreme Court 

declared that portion of Florida's capital sentencing scheme requiring the judge, 

rather than the jury, to find each fact necessary to impose a sentence of death, 

unconstitutional in light of Ring, supra. After being remanded to the Florida 

Supreme Court for a harmless error analysis, the Florida Supreme Court determined 

Hurst I requires all critical findings must be found unanimously by the jury before 

the trial court may consider imposing a death sentence. Hurst II at 44. As a result, 

the Florida Supreme Court required that the jury unanimously find the existence of 
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each aggravating factor, find those aggravators sufficient to support death, and find 

that they outweigh the mitigation. Id. at 44. The court further held that the jury's 

recommendation for a death sentence be unanimous. Id. Herein, Owen seeks the 

relief as outlined in Hurst II. 

The state acknowledges that as a matter of state law, Hurst I can be applied 

retroactively to cases that were not final when the Ring opinion was issued on June 

24, 2002. See Mosley v. State, 209 So. 3d 1248 (Fla. 2016) (recognizing that Hurst 

does not apply retroactively to capital defendants whose sentences were final 

before ... Ring," but found Hurst retroactive to cases final after the Ring decision.) 

Because Owen's case was not final at the time Ring, supra was decided, Hurst I and 

Hurst II apply to this case. However, Owen is still not entitled to relief as any Hurst 

II error was harmless beyond a reasonable doubt. 

Owen concedes that that a harmless error analysis applies to Sixth 

Amendment error and that concession is wise given that the United States Supreme 

Court as well as the Florida Supreme Court have determined that the previous failure 

to instruct a jury that they must unanimously find all findings of facts that subject a 

defendant to the death penalty, is not a structural error that impugns the integrity of 

the process. To the contrary, any error is subject to a harmless error analysis which 

requires the state to prove beyond a reasonable doubt, that a rational jury, when 
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instructed according to the requirements of Hurst IL supra, would have found 

unanimously all the facts necessary to impose the death sentence and would have 

recommended the death penalty unanimously. Mosley, supra (explaining "it must 

be clear beyond a reasonable doubt that a rational jury would have unanimously 

found all facts necessary to impose death and that death was the appropriate 

sentence."); see also Galindez v. State, 955 So. 2d 517,523 (Fla. 2007) (explaining 

that the harmless error analysis for an Apprendi violation is whether the record 

demonstrates beyond a reasonable doubt that a rational jury would have found 

penetration when there was a failure to have the jury make the victim injury finding 

regarding penetration); Neder v. United States, 527 1, 18 (1999)( explaining that the 

harmless test for erroneous instruction to the jury is based on the rational jury). The 

State acknowledges the burden for harmless error has been placed on the State, even 

though it should be the defendant's burden here. See Freeman v. State, 761 So. 2d 

1055, 1061 (Fla. 2000) (stating in postconviction litigation defendant bears the 

burden of proof). 

Before engaging in the harmless error analysis, the state wishes to point out 

certain principles have emerged from the Florida Supreme Court's nascent harmless 

error analysis for Hurst errors. Instructive are King v. State, 211 So. 3d 866, 889-

893 (Fla. 2017) and Jackson v. State, 213 So. 3d 754 (Fla. 2017) In King, the Court 
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identified certain considerations it takes into account regarding a harmless error 

determination. Those considerations include: whether the defendant challenged 

contested facts in support of the aggravators; whether the aggravators were 

overwhelming and uncontroverted factually; whether the mitigation was 

comparatively weak and challenged by the state; and the actual numerical vote of 

the jury's recommendation. King, 211 So. 3d at 892-893. Application of these 

considerations to the facts of this case, warrant a finding of harmless error beyond a 

reasonable doubt because a rational jury, if instructed that all of their findings in 

support of a death recommendation had to be found unanimously, would have 

recommended that Owen be given the death penalty for the brutal stabbing murder 

or.Ill 

Owen's death sentence was predicated on four aggravating factors: (1) the 

defendant had previously been convicted of a prior violent felony; (2) the murder 

was committed during the court of a felony; (3) the crime for which the defendant 

was to be sentenced was especially heinous, atrocious, and cruel (HAC); and (4) the 

crime for which the defendant is to be sentenced was committed in a cold and 

calculated and premeditated manner without any pretense of moral or legal 

justification (CCP). See Owen IIL 862 So. 2d at 691. The trial court found the 

existence of the first two aggravators beyond all doubt because of the overwhelming 
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evidence in support thereof and because Owen conceded their existence. (ROA 

4053, 4054). 

In support of the "the defendant has previously been convicted of another 

capital offense of a felony involving the use of violence to some person" one of the 

weightiest aggravators in Florida, the jury heard testimony of police officer Kevin 

McCoy who interrogated Owen. The jury also viewed Owen's video tapped 

confessions from three separate cases. In the first case, Owen was convicted of 

attempted first degree murder and burglary while armed with a weapon against a 

seventeen-year old female asleep in her bed. Owen stated he had gone into the 

apartment looking for items to steal. In fact he took money from a purse and a ring, 

which he later pawned. Owen armed with a wrench, repeatedly hit the female victim 

in the head as she was waking up and getting out of bed. He claims he hit her because 

she would have "stepped on him" if she gotten out of bed. Her injuries required 

immediate brain surgery. Owen left the apartment after the attack and went to a 

waiting cab that he called prior to the attack. During this confession Owen told the 

police that when he heard the police sirens approaching, he contemplated what his 

next move should be. If the police stop the cab, he confessed that he was prepared 

to jump out of the cab to escape. Owen sketched for the police the inside of the 

seventeen-year old victim's bedroom. (ROA 6329, 6337-6338, 6346, 6349, 6353, 
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6355). 

The second case included his convictions for burglary with an assault or 

battery. (ROA 6356). Owen entered the apartment of a twenty-six year old female, 

living alone and asleep late at night. (ROA 6356-6358). The victim woke up and 

Owen armed with a weapon of opportunity, an iron he found in her closet, struck her 

twice in the head. He described the incident to the police as "I hit the bitch." (ROA 

6369). He stated several times to the police that he was in the apartment looking for 

valuables to steal. (ROA 6362, 6365-6367). 

The third case included convictions for the first degree murder, sexual battery 

while armed, burglary with a dangerous weapon of a thirty-eight year old mother of 

two, - Owen received the death penalty in that case and it is the subject of 

another pending successive ostconviction motion before this court. (ROA 6375, 

63 77). That victim was found dead, with a caved in forehead, the result of repeated 

blows to her head with a hammer. (ROA 6382-6383, 6407, 6424). There had been a 

struggle as evidenced by blood splattering and brain matter around the area. (ROA 

63 83 ). While she was sleeping, Owen considered just waking her up and raping her. 

(ROA 6409). However, before he was able to do so, she awoke and he hit her with 

a hammer because she was coming at him and screaming (ROA 6410). 

As noted above, Owen, conceded to the existence of all of these convictions, 
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and therefore, under Florida law, the existence of this factor was proven beyond any 

doubt and a rational jury would have so found. see Kopsho v. State, 209 So. 3d 568 

(Fla. 2017) (no reasonable juror would not have found the existence of the prior 

violent felony, during the course of an armed kidnapping, and under the sentence of 

imprisonment or felony probation aggravators.) Jackson, supra (same) 

Similarly, with respect to the aggravator that "the crime for which the 

defendant is to be sentenced was committed while he was engaged in the commission 

of and/or an attempt to commit or flight after committing or attempting to commit 

the crimes of sexual battery or burglary," (ROA 4954), the jury heard Owen's 

confessions to the burglary and attempted sexual battery of - Owen was 

convicted of these crimes, and he conceded the existence of this aggravator at the 

penalty phase, and did not raise any challenge on direct appeal. Consequently, 

without any doubt, this factor was proven beyond any doubt and a rational jury 

would have so found (ROA 4054). See King, supra at n.7 (noting that the jury was 

not required to find the existence of the aggravating circumstance that the murder 

was committed during the course of a sexual battery, because the defendant had 

already been convicted of a sexual battery when he was sentenced). 

The two remaining factors of "HAC and "CCP", were also supported by 

overwhelming and uncontroverted evidence, and upheld on direct appeal. Owen 
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Ill 862 So. 2d at 698-702. These two factors, although normally heavily fact

dependent, were not factually challenged by Owen and therefore under unique 

circumstance of this case, this Court can be certain that a rational jury would have 

found both factors unanimously. King, supra. 

Before analyzing the circumstance surrounding the finding of both of these 

factors, the state askes this Court to keep in mind two other well settled principles 

regarding juries and their fact finding role. First, jurors are obviously well equipped 

to analyze evidence, and therefore, it should be assumed that if the evidence supports 

but one of two different theories, the jury would have found that which was 

supported by the evidence. Cf Mugnin v. State, 689 So. 2d 1026, 1030 (Fla. 1995) 

( finding harmless error where jury instructed on both felony murder and 

premeditated murder and rendered general verdict of first degree murder where 

evidence clearly supported felony murder but not premeditation). 

The other principle which the state asserts is relevant to whether the Hurst II 

]error was harmless beyond a reasonable doubt, is what effect a "Hurst instruction 

on unanimity" would have had on a rational jury. According to the Florida Supreme 

Court's rationale outlined in Hurst IL supra, a requirement of unanimity in capital 

sentencing, leads jurors to be more thorough, they take more time in deliberations, 

they are more likely to agree on issues, they work harder to evaluate the evidence 
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and to reach a consensus; and they tend to be more "evidence driven." Hurst IL 

supra, 202 So. at 58. Based on this data, a rational jury, instructed in conformity 

with Hurst, would be a jury that would be more focused and motivated to follow the 

evidence and reach a consensus. 

When these principles are applied to the unique facts of this case, the State 

asserts that the Hurst error is harmless beyond a reasonable doubt. For instance, with 

respect to "HAC", Owen did not challenge the facts presented by the state's 

witnesses in support of this factor. To the contrary, through his mental health experts 

Owen admitted all the facts necessary to find this factor as he acknowledged that he 

stabbed - eighteen times; he agreed with the medical examiner's testimony that 

•· was conscious for approximately one minute after the attack began; Owen 

intended to place the victim in as much fear as possible; and he conceded in closing 

argument, that the murder was very sick, horrific and that she obviously suffered. 

(ROA 6856-57). Id at 699-700. 

Owen's only and very specific challenge to the HAC factor was a legal one 

and not predicated on a fact contested at trial. According to Owen, the presence of 

defensive wounds was required to support the "HAC' factor under Florida law, and 

because there were no defensive wounds on the victim's body, this aggravator could 

not be found. However, the state neither presented evidence nor argument in support 
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of HAC based on the presence of defensive wounds on - Consequently, there 

was no factual dispute in the evidence on that point. 

In rejecting Owen's legal challenge, the Florida Supreme Court cited 

numerous cases holding that this factor is found in cases involving multiple 

stabbings, regardless of whether there were defensive wounds. Owen II, 862 So. 2d 

at 698. The Court went on to detail the uncontroverted testimony of the medical 

examiner that the multiple ( eighteen in total and seven fatal) stab wounds would 

have cause severe pain, shock, terror, awareness of impending death, and inability 

to cry out for help, all within twenty seconds to two minutes. Owen, supra 862 So. 

2d at 699. The Court concluded that the record in the case "unquestionably 

satisfied" the requirements ofHAC. Id, a 700. 

Based on these circumstances, this court should find that a rational jury would 

have found unanimously, beyond a reasonable doubt, the existence of this factor. 

See King, supra, (noting in Hurst harmless error analysis that that the evidence in 

support of "HAC" was overwhelming and essentially uncontroverted); compare, 

Jackson, supra, ( explaining Court unable to determine if beyond a reasonable doubt 

a rational jury would have found unanimously HAC because the evidence was 

contested). 

Similarly, Owen conceded to the jury all the facts that would support the 
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"CCP" factor including that the murder demonstrated heightened premeditation; a 

careful deliberate plan; and Owen took actions both before and after the murder to 

ensure that he would not be detected. (ROA 6865, 6576-6577). 

Owen's sole challenge to this factor was that because he suffered from a 

delusion that he was a woman who needed the female essence of other women, his 

well thought-out and calculated plan to attack - was not the result of calm and 

cold reflection, but rather the thoughts of a "crazy person." (ROA 6865). The Florida 

Supreme Court explicitly rejected his argument finding, "mental, emotional 

disturbance, or illness" does not preclude a finding of the "CCP" aggravator. The 

Court further recounted the uncontested facts that supported this factor. Owen III, 

862 So. 2d at 701. Because there was no contested fact at issue with respect to "CCP" 

and because his legal argument that the delusion negated CCP was rejected by the 

Court as a matter of law, a rational jury would have found the existence of this factor 

beyond a reasonable doubt. King, supra; Jackson, supra. 

In conclusion, based on the unique facts and circumstances, the compelling, 

striking and un-assailed evidence in support of all the aggravators, along with the 

manner in which Owen challenged two aggravators and conceded the facts in 

support of the remaining two factors, conclusively establishes beyond a reasonable 

doubt, that a rational jury would have found unanimously the four aggravators if 
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instructed in accordance with Hurst II. 

The inquiry must now tum to the existence of and qualitative nature of the 

mitigation. King, supra. (ROA 4055-4060); Owen III, 862 So. 2d 690-691 & f.n. 3. 

Owen's presentation was severely challenged by the State. For instance, the cross

examination of his experts revealed that their opinions were not corroborated by any 

independent evidence; they were severely rebutted by State's experts who found 

Owen to be a malingerer and anti-social; and most important the facts of this case 

refuted completely the majority of his penalty phase presentation. 

The theme throughout Owen's re-trial was premised exclusively on his self

reported claim, told for the first time twelve years after the murder, that he 

suffers from a delusional belief that he is a woman. 2 This schizoid delusion motivates 

Owen to capture the "female essence" of his victims, which can only occur during 

sex with them while they are unconscious/ near death. This alleged delusion formed 

the basis of his doctors' opinions that he suffers from schizophrenia and therefore 

he was insane at the time of the murder. (ROA 5346, 5426, 5383, 5352, 5979-5982, 

5985-5987, 5514, 5997, 5592, 6000). The jury rejected unanimously this defense at 

2 In fact, it was Owen who wrote to Dr. Berlin, rather than his current expert 
Dr. Sultan or his lawyer. He told Berlin he had a court case and he was interested in 
gender identity disorders after he read Berlin's article on sexual disorders. (ROA 
5337). 
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the guilt phase. 

Owen presented this same evidence at the penalty phase and relied upon the 

existence of this delusion as the sole basis in support for the two statutory mental 

mitigators of "the crime was committed while the defendant was under extreme 

mental or emotional mental disturbance," and that "the defendant's ability to 

appreciate the criminality his actions or conform his behavior to the requirements of 

the law was substantially." (ROA 6647, 6658, 6660). Owen's experts, Dr. Berlin and 

Dr. Sultan, stated that he was consumed with becoming a woman. (ROA 663 7, 667 5, 

6547 6564, 6656, 6559, 6562, 6564). They relied almost exclusively on Owen's self

reported delusion in support of their opinions, conceding that if the delusion was 

fabricated by Owen, there was no basis to opine that he had any psychosis. (ROA 

5350, 5368). Both doctors conceded that Owen's delusion was not directly 

corroborated by any other testing, and they conceded that he never told the police 

during his detailed and protracted discussions involving all the crimes, that he 

suffered from this delusional disorder. (ROA 6661, 6553). They found the delusion 

existed because of Owen's history of sexual activity at a young age with males and 

females; that he liked to wear his hair long as a teenager; his pattern was to commit 

sexual assaults after his victims were incapacitated; and from 1994-1999 he was 

consistent in his description of his delusion. (ROA 5494, 5350, 5562). 
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The bias of Owen's these doctors was palpable. For instance, both were 

intractable in their opinions that Owen was telling them the truth, but lied during his 

confessions. In fact, the doctors admittedly believed everything Owen told them that 

supported the delusion and disbelieved anything Owen may have said that 

contradicted it. 

Doctors Berlin and Sultan discounted the idea that Owen could have an anti

social personality disorder and not a delusion. The rejection of anti-social disorder 

was that Owen did not steal anything from his victims during the crimes and he was 

not a rapist because he did not have sex with then until they were unconscious. Yet, 

in multiple confessions, Owen explained repeatedly that during the burglaries he was 

looking for items to steal, which he in fact did steal and pawn. Owen also admitted 

that at least one of the rapes was committed because he decided to take advantage of 

the fact that the victim was unconscious and she was "not bad looking." (ROA 6331-

6335). Because the admissions contradict completely Owen's mental health penalty 

phase narrative regarding his delusion, incredibly, both Drs. Berlin and Sultan stated 

that they did not believe Owen's statements in his several confessions, but instead 

believed his "delusional theory" announced for the first time twelve years after the 

instant murder. (ROA 6553, 6661) 

Dr. Sultan steadfastly refused to let the objective facts get in the way of her 
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defense friendly opm10n that Owen suffers from this delusion. Although 

psychologist Dr. Barry Crown, another defense expert, unequivocally stated that 

Owen knew right from wrong, Dr. Sultan, in complete disagreement with Dr. 

Crown, testified that Owen could not appreciate the criminality of his actions. Even 

so, she was unable to explain away Owen's deliberate plan and pre-planned actions 

done to evade detection. Remarkably Dr. Sultan he also testified that Owen never 

intended to hurt - even though she was in great pain after being stabbed her 

eighteen times, causing her to drown in her own blood. 

Dr. Sultan also testified that Owen worshipped women, even though he had 

been convicted of extremely violent and depraved atrocities against six females 

ranging in age from fourteen to thirty-eight. All the women were home alone, and 

all vulnerable as most were sleeping when viciously attacked. In contradiction of 

Sultan's claim, Owen's affect and demeanor were on full display for the jury in his 

video-taped confessions which showed his lack of empathy, and remorse; he was 

cold and exhibited no feeling at all during his banter with the police. He even laughed 

at times, while toying with the police and discussing his crimes. Although having 

3 Owen explained to his doctors that he was required to instill as much fear as 
possible in his victims in order to successfully capture their essence. This notable 
facet of the delusion to which, Dr. Sultan opines exists, completely belies Dr. 
Sultan's other opinion that Owen never intended to hurt -
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viewed the tape, Dr. Sultan characterized Owen as horrified and upset when he read 

in the paper that• was only fourteen years. (ROA 5842). 

Owen's final expert, Dr. Crown, testified that Owen has organic brain 

damage, which impairs his ability to stay focused, causes him to be compulsive, and 

causes undue stress in certain situations. (ROA 6502, 6520. Consequently, Dr. 

Crown found Owen was under extreme mental and emotional disturbance at time of 

the killing, regardless of the fact that no physical testing of Owen's brain had been 

done; no CT scan, no PET scan, no MRI had been administered. (ROA 6508). Nor 

had Crown ever spoken to Owen, nor viewed any of his video-taped confessions. 

(ROA 6502). 

Based on his review of the records, Dr. Crown admitted that Owen understood 

the nature and consequences of his actions, and was responsible for his behavior. 

(ROA 6525). The doctor conceded that Owen had the ability to plan and did plan 

and premeditate the murder; he cover-up his actions, and concoct an alibi. (ROA 

6522-6523). 

Owen's mental health experts were further challenged through the rebuttal 

testimony of state mental health experts D .r Waddell, a psychologist, and Dr. Chesire 

a psychiatrist. (ROA 5678-5888, 6724-6796). Both opined that Owen was not and 

had never been schizophrenic; Owen was sane at the time of the murder. The State's 
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experts found Owen' claim of delusion to be fabricated and concocted simply as a 

defense for trial. 4 (ROA 5834, 5850-5851). The facts of Owen's confessions show 

he knew what he was doing, he intended to rape and kill - he knew that his 

behavior was wrong and he took steps to avoid detection. Owen is a sociopath, and 

has an anti-social personality. (ROA 5717-5719, 5834-5837). 

The basis for Dr. Wadell's rejection of Owen's alleged delusion was very 

explicit. He explained to the jury that schizophrenia is a very serious and devastating 

illness and Owen did not exhibit any collateral symptoms nor demonstrate any 

serious emotional maladjustments in his videotaped confession. Dr. Wadell noted 

that in the past fourteen years since the murder there were no reports or indications 

from any mental health professional that Owen exhibited any psychotic 

behavior/disorder. In fact, Owen had never been treated for schizophrenia. 

Significantly for Dr. Wadell, it took Owen over twelve years to disclose this 

"delusion".5In his many years of practice Dr. Wadell had never seen a diagnosis of 

4 Although unknown to the jury, but relevant for this Court, Owen never presented 
this defense of a delusional belief system at either phase of his first trial for this 
murder nor at his trial for the murder of ••• The State asks this court to take 
judicial notice of Owen's mental health expert, Dr. Peterson's testimony, at the 
penalty phase of the trial in case No. 84-4000 which has been recounted in the State's 
response to Owen's other pending postconviction. 

5 Dr. Sultan explained that Owen never revealed to police at the time of his arrest 
because he was embarrassed. Dr. Wadell dismissed that explanation because Owen 
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schizophrenia with the only evidence of the psychosis being the self-reported 

delusion. Moreover, the delusion itself did not fit into any recognized symptom 

associated with schizophrenia. The standardized testing done by the doctor did not 

support a finding of a psychotic disorder; and without question, Owen has a 

significant motive to fabricate this malady. However, the testing and evaluations 

support the conclusion that Owen was and is mean, he hates woman and he has an 

anti-social personality. And although Owen has a gender identity disorder and is not 

mentally healthy, those maladies did not diminish his culpability herein. (ROA 

5707-5721, 6737). 

Dr. Wadell explained that the video-taped confessions were significant 

because they exposed the fallacy of Owen's alleged schizophrenia. Owen was able 

to report in detail his behaviors, which were obviously calculated to avoid detection 

both before and after the murder. The quality of his thinking did not exhibit any 

disorganization, nor did he show any signs at all of any major mental illness during 

this confession which was given less than three months after the murder. (ROA 

5719). 

Similarly, Dr. Chesire concluded that Owen has an anti-social personality. 

had no trouble admitting to police that he was a "peeping tom", and a flasher who 
liked to wear women's clothes. (ROA 5709). 
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Additionally, Owen and his life is about dominating and at times being dominated. 

Significant here, Owen, has a need to demean women. Dr. Chesire found Owen's 

confession to be critical, in his evaluation and explained that Owen was trying to 

dominate the police when he "chastised" them and "criticized" the investigation. 

This was evident when Owen laughed and thought at times the situation was funny. 

Dr. Chesire found Owen was callous, with no compassion or empathy for - (ROA 

5842). 

In its sentencing order, the trial court noted that by all accounts Duane Owen 

1s not mentally healthy6• (ROA 4056). However, his anti-social personality, 

paraphilic disorder7 is not necessarily mitigation deserving of much weight. Sochor 

v. State 580 So. 2d 595, 604 285 (Fla. 1993) (commenting that evidence presented 

by defense witness at penalty phase that defendant becomes sexually aggressive 

dangerous when he drinks is not necessarily mitigation entitled to great weight). 

Additionally, Dr. Sultan, the only expert who attempted to place Owen's troubled 

childhood into a mitigation context, opined that Owen's troubled past hampered his 

ability to stay focused, it made him impulsive, and it resulted in his inability to 

6 This finding was based on Dr .Wadell's statement to that effect. (ROA 6737). 

7 Paraphilic disorder is defined as experiencing sexual arousal over things not 
accepted in society. (ROA 5513-5514). 
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discern right from wrong because no one ever taught him that his adolescent 

behavior was unacceptable. (ROA 6638, 6640). The deficiency in this opinion is 

exposed by the fact that all of his experts, including Dr. Sultan, admitted that Owen 

went to great lengths to cover-up his acts including concocting an alibi. (ROA 6522-

6523, 6681, 65548, 6576-6579). 

In summation, Owen's mitigation presentation, was extremely weak in 

comparison to the very compelling aggravation and as qualitatively lacking in 

comparison to the objective facts. 8 Moreover, the lack of credibility of this alleged 

mitigation was significantly exposed by the State's experts. Consequently, it is 

beyond a reasonable doubt that the lack of substance of this mitigation presentation 

demonstrates that a reasonable jury would recommend unanimously a death sentence 

for Owen had been instructed. Cf Thomas v. State, 456 So. 2d 454, 460 (Fla. 

1984)(finding no reasonable basis in the record to support a life recommendation 

where victim was bludgeoned to death, the factors of HAC and CCP were strong and 

the evidence in support of two statutory mitigators was entitled to little weight); 

Torres-Arboleda v. State, 524 So. 2d 403 (Fla. 1988)(explaining override of jury 

8 It is important to note that the Florida Supreme Court also questioned the existence 
of Owen's delusion when it noted twice that Owen's mental illness was never 
brought to anyone's attention before this retrial years later. Owen, supra, 862 So. 2d 
at 701. 
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life recommendation was proper were defense expert testimony was sole basis for 

mitigation that defendant was intelligent and possessed potential for rehabilitation). 

The final factor discussed in King, supra, in consideration of the Hurst II error 

analysis is the actual jury vote. The Florida Supreme Court has yet to find a_Hurst 

error harmless if the jury recommendation was not unanimous. See Jackson, supra; 

( explaining that the highly contested evidence surrounding HAC precludes knowing 

what the actual jury did); See also Kaczmar v. State, No. SC13-2247, 2017 WL 

410214, at *4 (Fla. Jan. 31, 2017); Knight v. State, No. SC14-1775, 2017 WL 

411329, at *15 (Fla. Jan. 31, 2017); Kingv. State, No. SC14-1949, 2017 WL 372081, 

at *19 (Fla. Jan. 26, 2017); and Davis v. State, No. SCll-1122, 2016 WL 6649941, 

at *29 (Fla. Nov. 10, 2016); Truehill v. State, 211 So. 3rd 930 (Fla. 2017). The 

Court's stated rationale for reliance on a unanimous jury recommendation as a 

consideration is that the Court could not otherwise conclude why actual members of 

the previous jury would have recommended life. See Deviney v. State, 2017 WL 

1090560 *6 (Fla. March 23, 2017). (concluding that substantial mitigation and 

eight-four recommendation leaves too many unanswered questions regarding 

several juror life recommendation). 

The state asserts that reliance on the actual non-unanimous jury vote injects 

a subjectivity into the analysis, and is therefore, contrary to the long held principle 
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that the analysis is an objective one i.e., that of a rational juror. 9 The inadequacy of 

determining harmless error with a non-unanimous jury vote, is the fact one can never 

actually know why jurors "A" and "B" voted for life while the others recommended 

death. The futile attempt to comb the record for an answer to that question does not 

aide at all in the objective analysis required and instead simply creates "legal angst," 

that can never be mollified. 

Instructive on this point is Neder, supra, recognizing this very problem with 

a harmless error analysis that centers on the rational jury test. The Court sated as 

follows: 

Such errors, no less than the failure to instruct on an element 
in violation of the right to a jury trial, infringe upon the jury's 
factfinding role and affect the jury's deliberative process in ways 
that are, strictly speaking, not readily calculable. We think, 
therefore, that the harmless-error inquiry must be essentially the same: 
Is it clear beyond a reasonable doubt that a rational jury would have 
found the defendant guilty absent the error? To set a barrier so high that 
it could never be surmounted would justify the very criticism that 

9 Cf Lindsay v. State, 1 So. 3d 270, 272-73 (Fla. 1st DCA 2009)( applying the 
reasonable jury standard to determine whether jury would have found that the 
defendant was in actual possession); Cf Ross v. State, 45 So. 3d 403, 415 (Fla. 
2010)( explaining that the determination of whether a person was in custody depends 
on "how a reasonable person in the suspect' s situation would perceive his 
circumstances."); Diaz v. State, 14 So. 3d 1156, 1158 (Fla. 4th DCA 2009)(where 
the "putting in fear" element of a robbery is determined by whether a reasonable 
person under the circumstances would be in fear, not whether the victim was actually 
in fear); Magnotti v. State, 842 So. 2d 963, 965 (Fla. 4th DCA 2003)(finding that if 
circumstances of a robbery were such to induce fear in the mind of a reasonable 
person, the victim may be found to be in fear, and actual fear need not be proven). 
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spawned the harmless-error doctrine in the first place: "Reversal for 
error, regardless of its effect on the judgment, encourages litigants to 
abuse the judicial process and bestirs the public to ridicule it." R. 
Traynor, The Riddle of Harmless Error 50 (1970). 

Neder supra, at 18) ( e.a.). As the Neder Court stated, to require something other 

than the rational jury test, would be a barrier that essentially amounts to no harmless 

error analysis. Id. In finding that Hurst I error is not fundamental, and therefore, 

subject to harmless error review, the Florida Supreme Court cited to Neder. See 

Jackson, supra, at 23. Yet, any analysis predicated on the inability to know 

subjectively what a jury did would lead to a per se reversible rule and emasculate 

the rational jury standard altogether. See also Hurst I (returning case to Florida 

courts for harmless error determination citing to Neder). Consequently, although the 

Florida Supreme Court has included this factor into the equation, and therefore this 

Court is required to do so as well, the State asserts that this Court is not required to 

automatically find the Hurst II error to be per se reversible merely because two jurors 

recommended a life sentence for Duane Owen. The State asks this Court to take the 

Florida Supreme Court at its word that the analysis is premised on a rational juror 

standard and reject any per se finding of harmful error simply because Owen's vote 

for a death recommendation was ten-two. See Hall v. State, No. SC15-1662, 2017 

WL 526509, at *22 (Fla. Feb. 9, 2017) (opining "it must be clear beyond a reasonable 

doubt that a rational jury would have unanimously found that there were sufficient 
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aggravating factors that outweighed the mitigating circumstances."); Armstrong v. 

State, No. SC14-1967, *3 (Fla. Jan. 19, 2017) (finding no reasonable juror would 

not have found the existence of the aggravators factors) and Kopsho v. State, No. 

SC15-1256, 2017 WL 224727 (Fla. Jan. 19, 2017) (finding that no reasonable juror 

would not have found the under the sentence of imprisonment, prior violent felony, 

during the course of aggravators); and Mosley, 2016 WL 7406506, at *26 

(referencing "rational jury" standard). 

The State simply is asking this Court to apply the criteria explained in King, 

supra and Jackson, supra10, and focus on the relevant and objective facts of the 

record which include the following. The aggravation in this case was compelling, 

disturbing and overwhelming, and therefore there is no need to speculate as to 

whether a rational jury would have found all four aggravators. As noted, two 

aggaravators were conceded, and based on previous convictions. The remaining two 

aggarvators, although challenged, were not done so based on a clearly litigated and 

discrete dispute in the factual evidence. Additionally, three of the four aggravators 

10 Although the prior jury vote in Jackson, was not unanimous, the Florida Supreme 
Court did not conclude its harmless error analysis at that point and instead evaluated 
the record in a manner consistent with King. See Jackson v. State, 213 So. 3d. 754, 
787-788 (Fla. Fla. 2017. See also State v. Pietri, Case No. 1988CF011366AXX 
(finding Hurst claim both procedurally barred and harmless error even though 
recommendation for death was not unanimous. (May 17, 2017). 
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are the three of the weightiest aggravators in Florida's death penalty scheme. 

Additionally, the evidence in mitigation was weak in comparison to the 

aggravation and further weakened by its lack of credibility as it was severely rebutted 

by the facts of the case, and the State's experts, as well as from Owen himself via 

his most revealing video confessions. The remainder of the mitigation was suspect 

for a variety of reasons. For instance, Owen's anti-social personality or paraphilic 

disorder is not necessarily qualitatively impactful mitigation that would 

meaningfully dilute the strength of the aggravation. Sochor, supra. Also, some of 

the mitigation simply was not compelling as it did little to provide insight into the 

circumstances of the crime or Owen's true character to the extent that it would lessen 

his moral culpability. Owen's unfortunate juvenile years, although arguably difficult 

are not enough to outweigh the significant and chilling facts in support of the 

aggravation. He took the lives of two innocent women, one a fourteen year-old child 

and victimized four other innocent females. The facts of the crime are horrific and 

not in dispute. Owen's long after-the-fact created delusion in comparison to the 

aggravation in this case leaves no reasonable doubt that a rational jury, when 

instructed properly pursuant to Hurst IL would have recommended the death penalty 

for Duane Owen unanimously. 

The State finally askes this Court to consider the Florida Supreme Court's 
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proportionality analysis on direct appeal, which includes an extensive analysis 

regarding the qualitative strength of the established aggravators and mitigators. 

Although under Florida law all death sentences upheld on direct appeal have 

undergone the rigors of a proportionality analysis and found to be proper, the 

imprimatur of that review must mean something. Indeed, that determination signifies 

that after a qualitative review of the underlying basis of each aggravator and 

mitigator, the death sentence was one of the most aggravated and least mitigated 

cases, and therefore, death was the appropriate sentence. See. Wood v. State, 209 

So. 3d 1217, 1235 (Fla. 2017) (explaining the unique function of proportionality 

includes a finding that the death sentence under review is one of the most aggravated 

and least mitigated); Yacob v. State, 136 So. 3d 539,553 (Fla. 2014) (explaining that 

proportionality review ensures a narrowing of the class of death sentences and a 

qualitative review of the factors rather than a quantitative review.) 

In this case, that analysis was not even a close decision as the Florida Supreme 

Court determined that the facts and circumstances of this case warranted the 

"inescapable conclusion" that Owen's death sentence was appropriate. Owen, II 

supra at 703. (e.a.). That presumption must carry some weight in an analysis such 

as this given the Florida Supreme Court's role of assessing all capital cases. Based 

on the horrific circumstances surrounding the stabbing death of fourteen-year old 
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along with the factually uncontested evidence that supports all of 

the aggravating factors in this case, against the meager mitigation, it is clear beyond 

a reasonable doubt that a rational jury, when instructed based on the requirements of 

Hurst IL would have found unanimously all the aggravators and ultimately would 

have found unanimously that death was the appropriate sentence for the brutal 

stabbing murder of-

Owen also claims his sentence violates the Eighth Amendment based on the 

discussion in Hurst II This argument is flawed. In Spaziano v. Florida, 468 U.S. 

447, 463-64, (1984), the United States Supreme Court held that the Eighth 

Amendment is not violated in a capital case when the ultimate responsibility of 

imposing death rests with the judge. Id., at 463-64. Such was not impacted by Hurst 

I. In deciding Hurst I, the United States Supreme Court analyzed the case on Sixth 

Amendment grounds only. The Court did not address any possible Eighth 

Amendment violation. Hence, Hurst I only overruled Spaziano to the extent it 

allowed a judge to find an aggravator independent of a jury's fact-finding. Hurst, 

136 S.Ct. at 618. The court has never held a unanimous jury recommendation is 

required under the Eighth Amendment. 

While the Florida Supreme Court initially included the Eighth Amendment 

as a reason for warranting unanimous jury recommendations, Hurst II decision, the 
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court did not, and cannot, overrule the United State Supreme Court's surviving 

precedent in Spaziano. Also, Florida has a conformity clause in its constitution that 

requires the courts interpret Florida's prohibition on cruel and unusual punishment 

in conformity with the United States Supreme Court's Eighth Amendment 

jurisprudence. Art. I,§ 17, Fla. Const.; Henry v. State, 134 So.3d 938,947 (Fla. 2014) 

(noting under Article I, section 17 of the Florida Constitution, Florida courts are 

"bound by the precedent of the United States Supreme Court" regarding Eighth 

Amendment claims). Given there is no United States Supreme Court case holding 

the Eighth Amendment requires a jury's recommendation be unanimous, Owen's 

argument fails. 

Owen also references Caldwell v. Mississippi, 472 U.S. 320 (1985) in his 

Eight Amendment argument suggesting the jury must feel the weight of its decision. 

Moiton at 11. To the extent this is read as a separate claim, it is procedurally barred. 

Claims that were raised and rejected or could have been raised are procedurally 

barred in successive postconviction motions. Hendrix v. State, 136 So. 3d 1122, 

1125 (Fla. 2014); Marek v. State, 8 So. 3d 1123, 1129 (Fla. 2009). Even so, 

Defendant's argument Caldwell mandates relief is without merit. In order to 

establish Caldwell error, a defendant must show the comments or instructions 

"improperly described the role assigned to the jury." Romanov. Oklahoma, 512 U.S. 
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1, 9 ( 1994 ). Nonetheless, Owen's jury was instructed properly on its role based upon 

the law existing at the time of trial. It would have been impossible for the jury to 

have been instructed in accordance with a constitutional change in the law that 

occurred some seventeen years after the trial. (ROA 6982-6991 ). 

Furthermore, Owen's claim is based on pure speculation. There is nothing in 

the record to support the proposition the jury's sentencing responsibility was 

diminished. The jury knew and understood their great responsibility in reviewing the 

evidence and rendering a sentencing recommendation. See Owen I 560 So.2d at 212. 

Owen has not requested an evidentiary on these claims but appears to reserve 

the right to such a hearing should he amend his motion. At this juncture an 

evidentiary is not warranted as the arguments raise herein are purely legal as the 

analysis is one of harmless error based on the existing record. This claim requires no 

additional factual development. Harmlessness is an appellate concept that should be 

analyzed based on the record before this Court; it is not a matter for evidentiary 

development. 

Owen seeks reevaluation of his previously presented postconviction claims in 

light of Hurst I and Hurst II. Contrary to his suggestion, Hurst, a Sixth Amendment 

right-to-a-jury-trial case, does not breathe life into previously denied due process 

claims. If Hurst applies to his case, but the error is found to be harmless, then Owen 
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is entitled to no relief, much less new postconviction proceedings to explore old 

postconviction claims that were disposed of long ago. If Hurst applies and the error 

is not deemed harmless, then Defendant will receive a new penalty phase. Defendant 

cannot mix and match his guilt-phase claims with his penalty-phase claims based on 

Hurst, or any other case law for that matter. 

Additionally, Owen's claim is legally insufficient as pled as he fails to identify 

with any specificity to which claims he is referring and how Hurst I and Hurst II 

impact those earlier rulings. Cf Duest v. Dugger, 555 So. 2d 849, 851-852 (Fla. 

1989) (finding argument waived where reference to arguments made below without 

any further explanation on the merits is improper and precludes review of that claim) 

CONCLUSION 

Based on the foregoing, Owen's successive motion should be denied 

summarily. 

Respectfully submitted 
PAMELA JO BONDI 
ATTORNEY GENERAL 

/S/ Celia Terenzio ---
Assistant Attorney General 
Florida Bar No. 0656879 
1515 N. Flagler Dr. - Suite 900 
West Palm Beach, Florida 33401 
Office: (561) 837-5016 
Facsimile: (561) 837-5108 
E-Service: 

CapApp@MyFloridaLegal.com 
EMail: Celia.Terenzio@myfloridalegal.com 
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Filing# 58413349 E-Filed 06/29/2017 08:59: 16 AM 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

vs. CASE NOS.: 84-4014 and 84-4000 

DUANE EUGENE OWEN, 

Defendant. 
I --------

STATE'S NOTICE OF FILING SUPPLEMENTAL AUTHORITY 

COMES NOW, the State of Florida, by and through undersigned counsel, and notifies this 

Court of supplemental authority relevant to the harmless error portion of the State's responses to 

Owen's successive motions for postconviction relief currently pending before this Court. 

1. Jenkins v. Hutton, 2017 WL 2621321 (June 19, 2017) (reiterating harmless error test for 

constitutional error is that of a reasonable juror rejecting test that includes focus on effect 

on actual jury that determined case). 

Respectfully submitted 
PAMELA JO BONDI 
ATTORNEY GENERAL 

/S/ Celia Terenzio ---
Assistant Attorney General 
Florida Bar No. 0656879 
1515 N. Flagler Dr. - Suite 900 
West Palm Beach, Florida 33401 
Office: (561) 837-5016 
Facsimile: (561) 837-5108 
E-Service: 

CapApp@MyFloridaLegal.com 
EMail :Celia.Terenzio@myfloridalegal.com 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK, 06/29/2017 08:59:16 AM 
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filing to the following: to James Driscoll Esq., at driscoll@ccmr.state.fl.us; David 

Hendry at hendry@ccmr.state.fl.us and Gregory Brown, Esq. 

brown@ccmr.state.fl.us; the Honorable Judge Gene Kelly mdriscoll@pbcgov.org 

/S/ Celia Terenzio --
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Assistant Attorney General 

CO-COUNSEL, STATE OF FLORIDA 
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Jenkins v. Hutton, --- S.Ct. ---- (2017) 

17 Cal. Daily Op. Serv. 5793 

2017 WL 2621321 

Only the Westlaw citation is cmTently available. 
Supreme Court of the United States 

Charlotte JENKINS, Warden 

V. 

Percy HUTION. 

No. 16-1116. 

June 19, 2017. 

Synopsis 
Background: After affirmance of petitioner's state murder 
conviction and death sentence, 100 Ohio St.3d 176, 
797 N.E.2d 948, petitioner sought federal habeas relief, 
alleging that state trial court violated his due process 
rights during penalty phase of murder trial by failing 
to instruct jurors to only consider aggravating factors 
they found during guilt phase when determining whether 
death sentence was warranted. The United States District 
Court for the Northern District of Ohio, Christopher 
A. Boyko, J., 2013 WL 2476333, concluded that claim 
was procedurally defaulted and denied petition. Petitioner 
appealed. The United States Court of Appeals for the 
Sixth Circuit, Bernice Bouie Donald, Circuit Judge, 839 
F.3d 486, reversed. 

(Holding:] Upon granting certiorari, the Supreme Court 
held that petitioner's claim was not subject to review by 
Court of Appeals under miscarriage of justice exception 
to procedural default. 

Certiorari granted; reversed and remanded. 

West Headnotes (2) 

(l] Habeas Corpus 
Ii}= Availability of Remedy Despite 

Procedural Default or Want of Exhaustion 

Petitioner's claim for federal habeas relief, 
alleging that state trial court violated his 
due process rights during penalty phase of 
murder trial by failing to instruct jurors to 

VifESTlAW © 2017 Thomson Reuters. No clairn to 

[2] 

only consider aggravating factors they found 
during guilt phase when determining whether 
death sentence was warranted, was not 
subject to review by Court of Appeals under 
miscarriage of justice exception to procedural 
default; penalty phase instruction had no 
effect on jury's decision, which was delivered 
after guilt phase and pursuant to unchallenged 
instruction, that aggravating circumstances 
were present when murder occurred, and 
assuming that trial court's alleged error 
could provide basis for excusing default, 
state courts concluded that death penalty 
was justified based on aggravating factors. 
U.S.C.A. Const.Amend. 14; 28 U.S.C.A. § 
2254; R.C. §§ 2929.03(D)(2), 2929.04(A)(5, 7). 

Cases that cite this headnote 

Habeas Corpus 
Availability of Remedy Despite 

Procedural Default or Want of Exhaustion 

A court may review a procedurally defaulted 
claim for federal habeas relief under the 
miscarriage of justice exception to procedural 
default if, but for a constitutional error, no 
reasonable jury would have found the habeas 
petitioner eligible for the death penalty under 
the applicable state law. 28 U.S.C.A. § 2254. 

Cases that cite this headnote 

Attorneys and Law Firms 

Michael Dewine, Attorney General of Ohio, Eric E. 
Murphy, State Solicitor, Hannah C. Wilson, Deputy 
Solicitor, Katherine E. Mullin, Assistant Attorney 
General, Columbus, OH, for petitioner Charlotte Jenkins, 
Warden. 

Opinion 

PERCURIAM. 

*1 Respondent Percy Hutton accused two friends, Derek 
Mitchell and Samuel Simmons Jr., of stealing a sewing 
machine, in which he had hidden $750. Mitchell and 
Simmons denied the accusation, but Hutton remained 
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suspicious. On the night of September I 6, 1985, he lured 
the pair into his car and, after pointing a gun at each, drove 
them around town in search of the machine. By night's 
end, Hutton had recovered his sewing machine, Simmons 

was in the hospital with two gunshot wounds to the head, 
and Mitchell was nowhere to be found. Simmons survived, 
but Mitchell was found dead a few weeks later, also having 

been shot twice. 

More than 30 years ago, an Ohio jury convicted Hutton 
of aggravated murder, attempted murder, and kidnaping. 
In connection with the aggravated murder conviction, the 
jury made two additional findings: that Hutton engaged 
in "a course of conduct involving the ... attempt to 

kill two or more persons," and that Hutton murdered 
Mitchell while "committing, attempting to commit, or 
fleeing immediately after ... kidnapping," Ohio Rev.Code 
Ann. §§ 2929.04(A)(5), (7) (Lexis 1982). Because of these 
"aggravating circumstances," Ohio law required that 
Hutton be sentenced to "death, life imprisonment without 
parole, [or] life imprisonment with parole eligibility after" 
no fewer than 20 years in prison.§ 2929.03(C)(2). 

Several days after rendering its verdict, the jury 
reconvened for the penalty phase of the trial. The State 

argued for the death penalty. In opposition, Hutton 
gave an unsworn statement professing his innocence 
and presented evidence about his background and 
psychological profile. When the presentations concluded, 
the trial court instructed the jury that it could recommend 
a death sentence only if it unanimously found that the 
State had "prove[d] beyond a reasonable doubt that 
the aggravating circumstances, of which the Defendant 
was found guilty, outweigh[ed] the [mitigating factors]." 
State v. Hutton, 100 Ohio St.3d I 76, 185, 2003-Ohio-
5607, 797 N.E.2d 948, 958; see Ohio Rev.Code Ann. § 
2929.03(D)(2). The jury deliberated and recommended 
death. The trial court accepted the recommendation after 
also finding, "beyond a reasonable doubt, ... that the 
aggravating circumstances ... outweigh[ed] the mitigating 
factors."§ 2929.03(D)(3). 

The Ohio Court of Appeals and the Ohio Supreme Court 
affirmed Hutton's death sentence. In doing so, both 

concluded that "the evidence support[ed] the finding of 
the aggravating circumstances."§ 2929.05(A); see Hutton, 

100 Ohio St.3d, at 187, 797 N.E.2d, at 961; State v. 

Hutton, 72 Ohio App.3d 348, 350, 594 N.E.2d 692, 
694 (1991). The courts also "independently weigh[ed] all 

vVESTLAW © 2017 Thomson Reuters. No clairn 

of the facts .. . to detern1ine whether the aggravating 
circumstances [Hutton] was found guilty of committing 
outweigh[ed] the mitigating factors." Ohio Rev.Code 
Ann. § 2929.05(A). Both agreed with the jury and the 

trial court that "aggravating circumstances outweigh[ed] 
the mitigating factors," and that a death sentence was 
warranted. Hutton, 100 Ohio St.3d, at 191, 797 N.E.2d, at 

963-964; see Hutton, 72 Ohio App.3d, at 352, 594 N.E.2d, 
at 695. 

The case before this Court concerns Hutton's subsequent 
petition for federal habeas relief. In 2005, Hutton filed 
such a petition pursuant to 28 U.S.C. § 2254, arguing 
that the trial court violated his due process rights during 

the penalty phase of his trial. According to Hutton, 
the court gave the jurors insufficient guidance because 
it failed to tell them that, when weighing aggravating 
and mitigating factors, they could consider only the two 
aggravating factors they had found during the guilt phase. 
Hutton, however, had not objected to the trial court's 
instruction or raised this argument on direct appeal, and 
the District Court on federal habeas concluded that his 
due process claim was procedurally defaulted. Hutton 

v. Mitchell, 2013 WL 2476333, *64 (N.D.Ohio, June 7, 
2013); see State v. Hutton, 53 Ohio St.3d 36, 39, n. 1, 559 

N.E.2d 432, 437-438, n. 1 (1990) (declining to address trial 
court's instructions because Hutton "specifically declined 
to object ... at trial, and ha[d] not raised or briefed the 
issue" on appeal). 

*2 The United States Court of Appeals for the 
Sixth Circuit reversed. The court concluded that, 
notwithstanding the procedural default, it could "reach 
the merits" of Hutton's claim to "avoid a fundamental 
miscarriage of justice." Hutton v. Mitchell, 839 F.3d 
486, 498 (2016) (internal quotation marks omitted). The 
Sixth Circuit began its analysis with Sawyer v. Whitley, 

505 U.S. 333, 112 S.Ct. 2514, 120 L.Ed.2d 269 (1992). 
In that decision, this Court established that a habeas 
petitioner may obtain review of a defaulted claim upon 
"show[ing] by clear and convincing evidence that, but for a 
constitutional error, no reasonable jury would have found 
[him] eligible for the death penalty under the applicable 
state law." Id., at 336, 112 S.Ct. 2514. 

Hutton had not argued that this exception to default 
applied to his case. Nonetheless, the Sixth Circuit 
held that the exception justified reviewing his claim. 
The court gave two reasons: First, Hutton was not 
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eligible to receive a death sentence because "the 
jury had not made the necessary finding of the 
existence of aggravating circumstances." 839 F.3d, at 
498-499. And second, since the trial court "gave 
the jury no guidance as to what to consider as 
aggravating circumstances" when weighing aggravating 
and mitigating factors, the record did not show that the 
jury's death recommendation "was actually based on a 
review of any valid aggravating circumstances." Id.. at 
500. On the merits, the court concluded that the trial 
court violated Hutton's constitutional rights by giving an 
erroneous jury instruction. Judge Rogers dissented on the 
ground that Hutton could not overcome the procedural 
default. 

(I] The Sixth Circuit was wrong to reach the merits 
of Hutton's claim. The court's first reason for excusing 
default was that "the jury had not [found] the existence 
of aggravating circumstances." Id., at 498-499. But it 
had, at the guilt phase of Hutton's trial. As Judge 
Rogers pointed out, "the jury found two such factors" -
engaging in a course of conduct designed to kill multiple 
people and committing kidnaping-"in the process of 
convicting Hutton ... of aggravated murder." Id., at 
511. Each of those findings "rendered Hutton eligible 
for the death penalty." Ibid. Hutton has not argued 
that the trial court improperly instructed the jury about 
aggravating circumstances at the guilt phase. Nor did 
the Sixth Circuit identify any such error. Instead, the 
instruction that Hutton contends is incorrect, and that 
the Sixth Circuit analyzed, was given at the penalty phase 
of trial. That penalty phase instruction plainly had no 
effect on the jury's decision-delivered after the guilt 
phase and pursuant to an unchallenged instruction
that aggravating circumstances were present when Hutton 
murdered Mitchell. 

(2) The Sixth Circuit's second reason for reaching the 
merits rests on a legal error. Under Sawyer, a court 
may review a procedurally defaulted claim if, "but for 

a constitutional error, no reasonable jury would have 
found the petitioner eligible for the death penalty." 505 
U.S., at 336, 112 S.Ct. 2514 (emphasis added). Here, the 
alleged error was the trial court's failure to specify that, 
when weighing aggravating and mitigating factors, the 
jury could consider only the aggravating circumstances 
it found at the guilt phase. Assuming such an error 
can provide a basis for excusing default, the Sixth 

WESTlAW © 2017 Thomson Reuters. No c!aim 

Circuit should have considered the following: Whether, 
given proper instructions about the two aggravating 
circumstances, a reasonable jury could have decided 
that those aggravating circumstances outweighed the 
mitigating circumstances. 

*3 But the court did not ask that question. Instead, 
it considered whether, given the (alleged) improper 
instructions, the jury might have been relying on invalid 
aggravating circumstances when it recommended a death 
sentence. See 839 F.3d, at 500 (explaining that, because 
the trial court gave "no guidance as to what to 
consider as aggravating circumstances," the court could 
not determine whether the death recommendation "was 
actually based on a review of any valid aggravating 
circumstances"). The court, in other words, considered 
whether the alleged error might have affected the jury's 
verdict, not whether a properly instructed jury could have 
recommended death. That approach, which would justify 
excusing default whenever an instructional error could 
have been relevant to a jury's decision, is incompatible 
with Sawyer. 

Neither Hutton nor the Sixth Circuit has "show[n] by clear 
and convincing evidence that"-if properly instructed 
-"no reasonable juror would have" concluded that the 
aggravating circumstances in Hutton's case outweigh the 
mitigating circumstances. Sawyer, 505 U.S., at 336, 112 
S.Ct. 2514. In fact, the trial court, Ohio Court of Appeals, 
and Ohio Supreme Court each independently weighed 
those factors and concluded that the death penalty was 
justified. On the facts of this case, the Sixth Circuit was 
wrong to hold that it could review Hutton's claim under 
the miscarriage of justice exception to procedural default. 

*4 The petition for certiorari and motion for leave to 
proceed in forma pauperis are granted, the judgment of the 
United States Court of Appeals for the Sixth Circuit is 
reversed, and the case is remanded for further proceedings 
consistent with this opinion. 

It is so ordered. 

All Citations 

--- S.Ct. ----, 2017 WL 2621321, 17 Cal. Daily Op. Serv. 
5793 
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Filing# 61500152 E-Filed 09/13/2017 01 :52: 12 PM 

IN THE CIRCUIT COURT OF THE FIFTENTH CIRCUIT, 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA 
Plaintiff, 

v. CASE NUMBER: 84-4000, 84-4014 

DUANE EUGENE OWEN, 
Defendant. 

-------------I 

NOTICE OF TELEPHONIC APPEARANCE 

COMES NOW, the Defendant in the above-styled cause, and hereby 

gives notice as follows: 

The undersigned received permission to appear by phone at the 

last hearing on these cases. The undersigned planned to have 

arrangements set for the telephonic appearance last week but the 

office was closed because of Hurricane Irma. The office finally 

was able to open today September 13, 2017. The undersigned 

respectfully asks to appear by phone for the status hearing set 

the two cases listed above. 

Date of hearing: September 15, 2017 

Time: 8:30 am 

Phone Number for counsel: 813-558-1608 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK, 09/13/2017 01:52:12 PM 
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Respectfully submitted, 

James L. Driscoll Jr. 
James L. Driscoll Jr. 
Assistant CCRC-M 
12973 N. Telecom Parkway 
Temple Terrace, Florida 
33637 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing has been 

furnished by e-mail to all counsel of record and the assigned judge 

on September 13, 2017. 

James L. Driscoll Jr. 
James L. Driscoll Jr. 
Assistant CCRC-M 
12973 N. Telecom Parkway 
Temple Terrace, Florida 
33637 
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Sharon R. Bock 
Clerk of Court, Palm Beach County 
205 North Dixie Highway 
West Palm Beach, FL 33401 

ANOREW H. WARREN 
Thirteenth Judicial Circuit · 

419 N. Pierc:e Street 
Tampa, Florida 33602°4022 

(813) 2_72-5400 

September 5, 2017 

_ RE: State ofFlorida v .. Duane Eugene Owen 
Executive Order Numb~r: 17-233 
West Palm Beach Court Case Number: l 984-CF-004014 

Dear Ms. Bock: 

Please find enclosed for filing Executive Order Number 17-233, Additionally, on behalfof Andrew 

Warren, I have appointed Assistant State Attorneys Christopher N. Moody and James J. Pruner to handle 

all duties as they relate to the representation of the State of Florida in all matters arising from case number 

1984-CF-004014, pursuant to Executive Order Number 17-233. 

Should you have any questions, please do not hesitate to contact me. 

CNM/bj 

Enclosure: Executive Order Number I 7~233 

cc: The Honorable David Aronberg 
State Attorney - Fifteenth Judicial Circuit 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK. 9/18/2017 9:29:15 AM 
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STATE OF ·FLORIDA 
OFFICE OF THE GOVERNOR 

EXECUTIVE ORDER NUMBER 17-233 'tl,4.c.f- 4 ° L\.{ M'$.. 

WHEREAS, the Honorable DAVID ARONBERG, State Attorney for the Fifteenth 

Judicial Circuit of Florida, has advised Governor RICK SCOTT that Duane Eugene Owen 

has pending postconviction motions; and 

WHEREAS, the Honorable DA YID ARONBERG has also advised the Governor that 

the State Attorney for the Thirteenth Judicial Circuit was previously assigned to handle the 

original case under Executive Order 01-149, and extended by Executive Orders 03-155, 04-

100, 05-95, 06-119, 07-120, and 08-80; and 

WHEREAS, the original conflict continues to exist as an employee of the State 

Attorney's Office was defense counsel on the case at one time; and 

WHEREAS, the Honorable DA VlD ARONBERG, to avoid a conflict of interest or 

any appearance of impropriety, has voluntarily disqualified himself and has requested the 

executive assigrnnent of another State Attorney with respect to the investigation and 

prosecution of this case and all related matters; and 

WHEREAS, the Honorable ANDREW H. WARREN, State Attorney for the 

Thirteenth Judicial Circuit of Florida, has agreed to accept an executive assignment in this 

matter; and 

WHEREAS, it is in the best interests of the State of Florida and of the ends of justice 

that the Honorable ANDREW H. WARREN discharge the duties of the Honorable DA YID 

ARONBERG, pursuant to section 27.14, Florida Statutes. 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK. 9/18/2017 9:29:15 AM 
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NOW, THEREFORE, I, RICK SCOTT, Governor of Florida, in obedience to my 

solenm constitutional duty to "take care that the laws be faithfully executed," and pursuant 

to the Constitution and laws of the State of Florida, issue the following Executive Order, 

effective immediately: 

Section 1. 

The Honorable ANDREW H. WARREN, State Attorney for the Thirteenth Judicial 

Circuit of Florida, refeITed to as the "Assigned State Attorney," is assigned to discharge the 

duties of the Honorable DA VlD ARONBERG, State Attorney for the Fifteenth Judicial 

Circuit of Florida, as they relate to the investigation, prosecution, and all matters related to 

Duane Eugene Owen. 

Section 2. 

The Assigned State Attorney or one or more Assistant State Attorneys and 

Investigators, who have been designated by the Assigned State Attorney, shall proceed 

immediately to the Fifteenth Judicial Circuit of Florida, and are vested with the authority to 

perform the duties prescribed herein. 

Section 3. 

All residents of the Fifteenth Judicial Circuit are requested, and all public officials are 

directed, to cooperate and render whatever assistance is necessary to the Assigned State 

Attorney, so that justice may be served. 

Section 4. 

The period of this Executive Assignment shall be for one (1) year, to and including 

August 30, 2018. 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK. 9/18/2017 9:29:15 AM 
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# 

Section 5. 

The Assigned State Attorney shall notify the Governor on or before July 30, 2018, if 

additional time is required. 

ATTEST: 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand and have caused the 
Great Seal of the State of Florida to be affixed 
at Tallahassee, this 30th day of August, 2017. 
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Filing# 62129206 E-Filed 09/28/2017 12:34:51 PM 

IN THE CIRCUIT COURT OF THE FIFTENTH CIRCUIT, 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA 
Plaintiff, 

v. 

DUANE EUGENE OWEN, 
Defendant. 

--------------

CASE NUMBER: 84-4000, 84-4014 

I 

BRIEFING IN SUPPORT OF VACATING DEATH SENTENCES 

COMES NOW, Duane Owen, the defendant in the above-styled 

causes, by and through the undersigned counsel and states the 

following in support of this Court vacating his death sentences: 

INTRODUCTION 

Mr. Owen will provide a procedural history for each case 

before offering an account of the detailed mitigation that he 

presented at his two trials and during postconviction. The tragic 

life that Mr. Owen suffered does not justify the crimes for which 

he was convicted but it does offer compelling mitigation that shows 

the State's violation of his right to a jury trial and other 

constitutional violations were not harmless. Following that, Mr. 

Owen will argue that he is entitled to relief on each case and 

confront the anticipated arguments that the State may put forth in 

support of this Court denying a remedy for the unconstitutionality 

1 
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that occurred in both cases. 

To the extent necessary to distinguish the two cases, Mr. 

Owen will refer to the case involving 84-4000, as 

Owen I and refer to the case involving 84-4014, as 

Owen II. Record citations from Owen I and Owen II are so 

designated. Record citation to the postconviction record contain 

PCR. 

PROCEDURAL HISTORY FOR OWEN I 

On July 11, 1984, the State charged Mr. Owen by indictment 

with first degree murder, sexual battery and burglary of a dwelling. 

(Owen I PCR 94-95). The victim was The case 

was prosecuted by the Palm Beach County State Attorney's Office and 

tried in the Fifteenth Judicial Circuit in and for Palm Beach 

County, Florida. 

Mr. Owen pled not guilty and went to trial in February of 

1986. A jury found Mr. Owen guilty of all counts. After a penalty 

phase, the jury recommended death by a less than unanimous vote of 

ten to two. Mr. Owen appealed his judgment and conviction. The 

Florida Supreme Court affirmed both. Owen v. State, 596 So. 2d 

985 (Fla. 1992). The United States Supreme Court denied certiorari. 

Owen v. Florida, 506 U.S. 921 (1992). While the direct appeal was 

pending one of Mr. Owen's trial attorneys, Donald Kohl, filed a 

postconviction motion. Mr. Kohl moved to withdraw because the 

motion alleged his own ineffectiveness. The trial court appointed 

2 
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counsel but the proceedings were stayed pending completion of the 

direct appeal. CCR entered its appearance in 1994 and was later 

replaced by CCRC. 

Mr. Owen, through counsel, filed a third amendment to his 

Rule 3. 850 Motion. (Owen I PCR. 1379-1546). The postconviction 

court held a hearing on December 8, 1997. Owen v. State, 773 So.2d 

510, 513 (Fla. 2000). (Prior postconviction counsel also filed a 

fourth amended postconviction motion on that date). The 

postconviction court denied relief. Mr. Owen appealed. The 

Florida Supreme Court affirmed the denial of postconviction 

relief. Id. at 515. Mr. Owen filed a Petition for Writ of 

Certiorari in the United States Supreme Court which was denied. 

Owen v. Florida, 532 U.S. 964 (2001). Mr. Owen continued to seek 

relief in the state courts, through counsel and prose. 

Through counsel, Mr. Owen filed a state petition for writ of 

habeas corpus. 

Post-Conviction 

Mr. Owen filed a Successive Pro-Se Motion for 

Relief and/or Extraordinary Writ. The 

postconviction court denied the motion and Mr. Owen appealed. 

These cases were consolidated for oral argument. Undersigned 

counsel was appointed to the prose appeal, despite moving the 

Florida Supreme Court to appoint different counsel because the 

nature of the claims involved in the postconviction motion created 

a possible conflict with the Law Office of the CCRC-M. The Florida 

Supreme Court affirmed the postconviction court's denial of relief 

3 
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and denied relief on the state habeas corpus petition. 

Crosby, 854 So.2d 182 (Fla. 2003). 

Owen v. 

After Mr. Owen's case was final in the state courts he sought 

federal relief. Mr. Owen filed a Petition under 28 U.S.C. § 2254 

for Writ of Habeas Corpus by a Person in State Custody. The 

district court denied relief which was affirmed on appeal to the 

United States Circuit Court of Appeal. The United States Supreme 

Court denied certiorari. 

PROCEDURAL HISTORY FOR OWEN II 

Mr. Owen was charged by indictment with first degree murder, 

sexual battery and burglary. After a jury trial, Mr. Owen was 

convicted of first-degree murder, attempted sexual battery and 

burglary. The trial court sentenced him to death for the murder. 

Prior to trial, counsel filed and litigated a motion to 

suppress statements by Mr. Owen about this case, another homicide, 

and a number of non-capital cases. The trial court ruled against 

Mr. Owen and his statements made to law enforcement were admitted 

into evidence. On direct appeal, the Florida Supreme Court reversed 

Mr. Owen's conviction and sentence and remanded for the retrial. 

Owen v. State, 560 So.2d 207 (Fla. 1990). The court held that Mr. 

Owen's post Miranda statements to law enforcement, "I'd rather not 

talk about it," and "I don't want to talk about it, were at the 

least, an equivocal invocation of the Miranda right to terminate 

4 
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questioning, which could only be clarified." Id. at 211. 

Before Mr. Owen was retried, the United States Supreme Court 

issued Davis v. United States, 512 U.S. 452, 114 S.Ct. 2350 (1994), 

holding that an equivocal invocation of the right to an attorney 

during custodial interrogation did not require police to stop 

questioning a suspect. Based on Davis, the State filed a petition 

for a writ of certiorari in the Fourth District Court of Appeal of 

Florida which denied the petition because the suppression of the 

confession was the law of the case. The court, however, certified 

the question of the applicability of Davis to the admissibility of 

confessions in light of previous state decisions. State v. Owen, 

654 So.2d 200 (Fla. 4th DCA 1995). 

The Florida Supreme Court accepted the question and found 

that its prior decisions addressing the right to remain silent 

"were predicated on [the Court's] understanding of federal law 

that even an equivocal invocation of Miranda rights required the 

police to terminate the interrogation or clarify the suspect' s 

wishes." State v. Owen, 696 So. 2d 715, 718 (Fla. 1997). The 

Florida Supreme Court held that the Davis rationale applied to 

invocations of the right to remain silent and held that "police in 

Florida need not ask clarifying questions if a defendant who has 

received proper Miranda warnings makes only an equivocal or 

ambiguous request to terminate an interrogation after having 

validly waived his or her Miranda rights." Id. at 718. 

5 



000153

For purposes of retrial, the Florida Supreme Court stated, 

"with respect to this issue, Owen stands in the same position as 

any other defendant who has been charged with murder but has not 

yet been tried. Just as it would be in the case of any other 

defendant, the admissibility of Owen's confession in his new trial 

will be subject to the Davis rationale that [the Court] adopt[ed] 

in this opinion." Id. 

Prior to the retrial, Mr. Owen filed (Owen II Vol. 16 R. 3019) 

and argued a new motion to suppress Mr. Owen's statements to law 

enforcement. (Owen II Vol. 28 31). The trial court denied the 

motion to suppress. (Owen II Vol. 32 R. 1333). 

Mr. Owen filed a Notice of Intent to Rely on Insanity. (Owen 

II Vol. 17 R.3263 64). Mr. Owen pursued an insanity defense during 

the guilt phase and called two mental health professionals, Dr. 

Fredrick Berlin, (Owen II Vol. 55 R. 5389-5435), and Dr. Faye 

Sultan (Owen II Vol. 56 R. 5573-5661). Both opined that Mr. Owen 

was insane at the time of the offense. The jury rejected the 

insanity defense. Mr. Owen was convicted of first degree murder, 

attempted sexual battery with a deadly weapon or force likely to 

cause serious personal injury and armed burglary of a dwelling. 

See (Owen II Vol. 60 R. 6113-14). 

At the penalty phase, Mr. Owen recalled Dr. Berlin and Dr. 

Sultan as witnesses. (Vol. 63 R. 6546-6587, 6627-6692). 

Additionally, Mr. Owen called neuropsychologist Dr. Barry Crown as 

6 
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a witness. (Owen II Vol. 62 R. 6486 -542). The jury recommended a 

death sentence, but the recommendation was not unanimous. (Owen II 

Vol. 65 R.6994). After a Spencer hearing the trial court imposed 

a death sentence. (Owen II Vol. 65 R. 7023) 

On direct appeal following retrial, the Florida Supreme Court 

affirmed the trial court's denial of the motion to suppress. The 

Florida Supreme Court found that "[b]ecause we have, on numerous 

occasions, deemed Owen's responses to be equivocal, the trial court 

properly rejected Owen's motion to suppress based on this claim as 

well." Owen v. State, 862 So. 2d 687, 697 (Fla. 2003). Mr. Owen 

petitioned the United States Supreme Court for a Writ of 

Certiorari. The Court denied Mr. Owen's Petition. Owen v. Florida, 

543 U.S. 986 (2004). 

Mr. Owen sought postconviction relief by filing a Motion to 

Vacate Judgment of Conviction and Death Sentence. (Owen II Vol. I 

PCR. 75). Mr. Owen amended this motion. (Owen II Vol. II PCR. 315-

391). On September 22, 2006, the court rendered an order denying 

Mr. Owen postconviction relief. (Owen II Vol. IV PCR. 684). Mr. 

Owen appealed this decision to the Florida Supreme Court and filed 

a State Petition for a Writ of Habeas Corpus. The court affirmed 

the lower state court and denied the petition with a revised 

opinion. Owen v. State, 986 So.2d 534 (Fla. 2008). 

Mr. Owen then sought relief in federal court by filing a 

Petition for Writ of Habeas Corpus. The federal district court 

7 
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denied the writ. The Eleventh Circuit affirmed on appeal and the 

United States Supreme Court denied certiorari. 

Hurst 

In Hurst v. Florida, 136 S. Ct. 616 (2016), the United States 

Supreme Court held that Florida's capital sentencing scheme was 

unconstitutional because "[t]he Sixth Amendment requires a jury, 

not a judge, to find each fact necessary to impose a sentence of 

death. A jury's mere recommendation is not enough." Id. at 619. On 

remand, the Florida Supreme Court held that a unanimous jury 

recommendation is required before the trial court may impose a 

sentence of death. Hurst, 202 So. 3d at 57. Moreover, the Florida 

Supreme Court held that "in addition to unanimously finding the 

existence of any aggravating factor, the jury must also unanimously 

find that the aggravating factors are sufficient for the imposition 

of death and unanimously find that the aggravating factors outweigh 

the mitigation before a sentence of death may be considered by the 

judge." Id. at 54. The Florida Supreme Court also determined that 

Hurst error is capable of harmless error review. Id. at 68. 

MR. OWEN'S TRAGIC LIFE, MENTAL ILLNESS AND ORGANIC BRAIN 
DAMAGE DEFEATS ANY ATTEMPT BY THE STATE TO PROVE BEYOND 
A REASONABLE DOUBT THAT THE ERROR IN MR. OWEN'S CASES 
WAS HARMLESS. 

8 
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Mr. Owen was denied a comprehensive mitigation presentation 

in Owen I. Trial counsel presented extensive mitigation during the 

retrial in Owen II. Mr. Owen then presented even more extensive 

mitigation during the postconviction evidentiary hearing that he 

claimed should have presented at trial. The State may attempt to 

argue that because of procedural default in Owen I this Court 

should not consider the mitigation that has become manifest in 

both cases from trial and through postconviction. While the 10-2 

advisory panel recommendations conclusively refute any State claim 

of harmlessness beyond a reasonable doubt, the mitigation does 

exist and should be considered in determining whether the State 

has proven that the error in Owen I and Owen II was harmless beyond 

a reasonable doubt 

Mr. Owen's early life was one of chaos and deprivation. Both 

of Mr. Owen's parents were alcoholics and were frequently drunk 

during Mr. Owen's formative years. Mr. Owen was neglected. His 

mother died when he was still a child. Mr. Owen began a downward 

spiral into sexual problems, mental illness, drugs and trouble 

with the law during his childhood which culminated with the two 

homicide cases under consideration. 

Mr. Owen's father committed suicide leaving Mr. Owen without 

a parent or any relative to care for him. Mr. Owen was then sent 

to the VFW National Home. While there, Mr. Owen was sexually and 

physically abused. He was forced to have sexual relations with a 

9 
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35 year old child care director. After having started using drugs 

as a child living in his parent's house, he continued to use mind 

altering substances up to the time of arrest. Mr. Owen later 

suffered a head injury when a car he was working on fell on his 

head. 

Mr. Owen had involvement with the legal authorities. Many of 

Mr. Owen's criminal activities involved Mr. Owen engaging in 

gender-conflicted sexually-oriented behavior. For instance, once 

Mr. Owen was caught in Michigan breaking into an adult bookstore. 

Some of his Florida crimes involved the theft of women's clothing 

or Mr. Owen wearing such garments. 

Mr. Owen suffered cognitive impairment, developmental 

impairment, severe mental illness, and delusions, confronted with 

a compulsion to act which he could not control. Mr. Owen's ongoing 

drug use also affected his ability to control his behavior and 

make decisions at the time of the offense. 

The use of mind altering substances could and did contribute 

to the events in question. Mr. Owen was forced to make decisions 

with most of his faculties impaired based on his developmental and 

mental handicaps. 

Mr. Owen suffers from very serious mental illness and brain 

damage. Two neuropsychologists have also found that Mr. Owen 

suffered frontal-lobe brain-damage, the part of the brain used to 

10 
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regulate impulsivity. He has been diagnosed with a multitude of 

mental illnesses. 

Mr. Owen called expert witnesses at his postconviction 

evidentiary hearing in Owen II. Each witness was well-qualified. 

Each witness relied on a number of sources of information in 

formulating their opinions and not simply the "self-report" of Mr. 

Owen. Each witness utilized their professional skills and training 

to ensure that their evaluations were accurate. The testimony of 

the experts is summarized as follows: 

DR. HENRY DEE 

Dr. Dee was a neuropsychologist and was well qualified in his 

field and was accepted as an expert by the lower court. (Owen II 

Vol. IX PCR 199). Dr. Dee's testimony was based on three sources: 

One, Dr. Dee reviewed various documents including the testimony of 

state and defense experts including Dr. Berlin, Dr. Sultan and Dr. 

Peterson, whose notes he received; two, three detailed interviews 

with Mr. Owen and; three, a battery of neuropsychological testing 

he conducted on Mr. Owen. (Owen II Vol. IX PCR 99-100). 

Based on neuropsychological testing Dr. Dee found that Mr. 

Owen was organically brain damaged. (Owen II Vol. IX PCR 102). 

The area of Mr. Owen's brain that was damaged included the part 

which controlled Mr. Owen's impulses. This was a profound 

impairment standing alone and in agreement with the 

neuropsychologist called by the defense during the penalty phase, 

11 
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Dr. Barry Crown. Dr. Dee, however, could offer an even more 

insightful opinion because he was asked to evaluate Mr. Owen's 

mental status in relation to Mr. Owen's drug history. Dr. Dee was 

able to do this because postconviction counsel asked him to do so 

and he was provided with the relevant information to do so. 

What Dr. Dee found was significant. Dr. Dee was able to find 

that Mr. Owen began using drugs at an early age, and that Mr. 

Owen's drug use continued throughout his adult life. (Owen II 

Vol. IX PCR 105-07). Mr. Owen's drug use was not mere 

experimentation, but prolonged use of severely mind-altering 

substances such as cocaine, acid, methamphetamine and alcohol. 

(Owen II Vol. IX PCR 105-07) These drugs greatly affected Mr. 

Owen's development, socialization, decision making skills and 

mental illness. These drugs affected Mr. Owen's ability to develop 

into a law abiding citizen and had an even greater effect on Mr. 

Owen because of his other mental illnesses and neuropsychological 

impairment. While these drugs would affect these areas in any 

person, Mr. Owen did not come with a clean slate because he 

suffered from organic brain damage, delusions, mental illness and 

a horrible upbringing. The effects on someone with Mr. Owen's 

poor mental health and neuropsychological impairment was 

substantial even in comparison to someone who did not suffer from 

such disability. 

The trial court in sentencing Mr. Owen to death found the two 
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statutory mental mitigating factors: 

1. The crime for which the defendant is to be sentenced for 
was committed while he was under the influence of extreme 
mental or emotional disturbance. (The Court gave this factor 
considerable weight). 

2. The capacity of the Defendant to appreciate the 
criminality of his conduct or to conform his conduct to the 
requirement of law was substantially impaired. (The Court 
gave this factor some weight). 

(Owen II Vol. 65 R. 7013-14). 

The trial court also found as non-statutory mitigation that 

"the Defendant suffered from organic brain damage: In 1981, the 

defendant was injured when a car that had been jacked-up fell on 

his head. He may also be the product of fetal alcohol syndrome 

due the extensive use of alcohol by his mother as described [above 

in the sentencing order]." The court found some further non-

statutory mitigation because of Mr. Owen's deprived background, 

alcoholic parents, his father's suicide and similar information 

concerning Mr. Owen's background. 

The trial court correctly found these mitigating factors, 

which were also argued to the jury by trial counsel. The 

evidentiary hearing showed that both the court and the jury were 

denied essential mitigation concerning Mr. Owen's drug abuse, 

standing alone and integrated with the testimony and evidence that 

supported the above findings of mitigation by the court. In other 

words, the court and the jury were denied the complete picture. 

13 
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As Mr. Owen has submitted, the jury recommended death and the court 

imposed it without a full understanding of Mr. Owen's mental health 

and what made him act the way he did throughout his life and at 

the time of the offense. 

Dr. Dee was aware that mitigating factors were already found 

by the court in sentencing Mr. Owen to death. (Owen II Vol. IX 

PCR 110-112). Dr. Dee made clear, however, that in analyzing Mr. 

Owen in relation to his drug and alcohol use, there was nothing 

about Mr. Owen's drug history which would have diminished the 

finding of these mitigating factors. Indeed, Dr. Dee found that 

these factors were made stronger by considering Mr. Owen's drug 

and alcohol abuse. (Owen II Vol. IX PCR 112). 

Dr. Dee also stated that there was nothing about the evidence 

of Mr. Owen's drug and alcohol abuse that would have negated or 

diminished the findings of the mental health experts called by the 

defense in support of the above mentioned mitigating factors. 

(Owen II Vol. IX PCR 111). Indeed, these too would have become 

stronger. Drugs made Mr. Owen act differently and make different 

choices than he would have made had he only had the mental 

illnesses addressed during the penalty phase by the defense 

experts. Dr. Dee also clarified that impaired impulse control 

does not prevent an indi victual such as Mr. Owen from acting 

intentionally. (Owen II Vol. IX PCR 132) 

Dr. Dee clearly established that Mr. Owen's culpability was 
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lessened because of Mr. Owen's drug abuse, in addition to his 

mental illnesses, delusions and background. Either standing alone 

or to increase the weight of Mr. Owen's mitigation, the jury and 

the trial court should have heard this information. 

HEIDI HANLON-GUERRA (Owen II Vol. IX PCR 224-244) 

Mr. Owen called Heidi Hanlon-Guerra at the evidentiary 

hearing. (Vol. IX PCR 224) Ms. Hanlon-Guerra holds the 

credentials of L.M.H.C.; C.A.P.; C.R.C.; and N.C.C. (Owen II Vol. 

IX PCR 225-26). Ms. Hanlon-Guerra testified about her professional 

background and experience which included extensive work within the 

court system and for private clients. (Owen II Vol. IX PCR 227-

28). Her work experience included over a thousand evaluations 

including evaluation for private clients and for the State of 

Florida through the Department of Juvenile Justice. (Owen II Vol. 

IX PCR 227-28). Ms. Hanlon-Guerra accepted by the court as an 

expert in the field of mental health counseling, addiction 

counseling and rehabilitation counseling without State objection. 

(Owen II Vol. IX PCR 228). 

Ms. Hanlon-Guerra described how she evaluated Mr. Owen. This 

included: her lengthy personal interview of Mr. Owen on August 

26, 2005; the social, drug and alcohol history she obtained; and 

the long list of collateral sources she consulted to further 

understand and verify her evaluation. (Owen II Vol. IX PCR 229-

30). Ms. Hanlon-Guerra came to the conclusion that Mr. Owen had a 
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longstanding and pervasive drug problem going back to age nine and 

continuing until the time of his arrest; that Mr. Owen used a wide 

variety of drugs alcohol, marijuana, LSD, 

methamphetamine, peyote, airplane glue, paint and cocaine. 

crystal 

(Owen 

II Vol. IX PCR 230-238). The use of these mind-altering substances 

when coupled with mental illness was devastating on Mr. Owen. 

(Vol. IX PCR 230-238). Mr. Owen's judgment was impaired and his 

choices in life suffered. Mr. Owen was far from being just a 

troubled adolescent. (Owen II Vol. IX PCR 230-238) 

Ms. Hanlon-Guerra's vast courtroom experience allowed her to 

testify about drug use as a mitigator in criminal cases. (Owen II 

Vol. IX PCR 237-38) Drug and alcohol use are regularly accepted 

mitigators by both ordinary citizens who make up a jury and by 

judges who pass sentences. The public and the courts see the harm 

of drug use on a daily basis. Ms. Hanlon-Guerra also testified 

that drug use in our society is pervasive. (Owen II Vol. IX PCR 

235) . It knows no socio-economic, racial or sexual boundaries. 

Those who make up a jury would have a great likelihood of having 

a close experience with the horrible problem of drugs and 

accordingly find Mr. Owen's drug use greatly mitigating. 

At Trial 

While Mr. Owen challenged trial counsel's effectiveness in 

his postconviction motion in Owen II, trial counsel presented 

extensive mitigation starting during Mr. Owen's guilt phase 
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insanity defense and following through with a broader presentation 

in the penalty phase. 

Dr. Fredrick Berlin 

Mr. Owen called Dr. Frederick Berlin as witness in the guilt 

and penalty phase. Dr. Berlin was the founder of the Johns Hopkins 

Sexual Disorder Clinic. Dr. Berlin found that Mr. Owen was insane 

at the time of offense with a reasonable degree of medical 

certainty. (Owen II Vol. 55 R. 5389) . 

Dr. Berlin was recalled as an expert witness during the 

penalty phase. The evidence of Mr. Owen's mental illness that 

supported the insanity defense also operated as highly mitigating 

evidence that contributed to the 10-2 recommendation. He also 

testified that he interviewed Mr. Owen about the homicide in Owen 

I. (Owen II Vol. 63 R. 6548-49). The fact that in both cases Mr. 

Owen did not harm the young children showed that Mr. Owen acted 

based on his delusions. (Owen II Vol. 63 R. 6546-6553). Dr. Berlin 

found that the crime was not "especially heinous, atrocious or 

cruel" because it was the act of an irrational mentally ill person. 

(Owen II Vol. 63 R. 6558-6559) Dr. Berlin found that Mr. Owen 

committed the crime while he was under the influence of extreme 

mental or emotional disturbance and that Mr. Owen was unable to 

appreciate the criminality of his conduct or conform his conduct 

to the requirements of law. (Owen II Vol. 63 R. 6563-6564) 

Dr. Fay Ellen Sultan 
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Dr. Sultan was an expert in forensic psychology and accepted 

as such at Mr. Owen's guilt and penalty phase. Dr. Sultan found 

Mr. Owen was insane at the time of offense based on Mr. Owen's 

severe mental illnesses acting in concert. She found that Mr. Owen 

met most of the criteria for a delusional disorder and met the 

criteria for schizophrenia. (Owen II Vol. 55 R. 5513). He also 

had gender identity disorder, a paraphilia and dysthymia. (Owen II 

Vol. 55 R. 5389). Mr. Owen suffered horrific and traumatic events 

throughout his life that led to psychological problems. 

When recalled as a witness during the penalty phase, Dr. 

Sultan indicated that she was familiar with the other crimes to 

which Mr. Owen confessed. Dr. Sultan found that Mr. Owen's social 

history would have affected him throughout his adult life. (Owen 

II Vol. 63 R. 6633-6634) Regarding the heinous, atrocious and 

cruel aggravating factor, Mr. Owen was not motivated by a desire 

to hurt another person as seen by his rendering the victim 

unconscious as quickly as possible. (Owen II Vol. 63 R. 6653). 

Furthermore, Mr. Owen did not act in a cold, calculated and 

premeditated manner without any pretense of moral justification 

because of Mr. Owen's mental illness. (Owen II Vol. 63 R. 6653-

6654), Dr. Sultan found that Mr. Owen was under the influence of 

extreme mental of emotional disturbance at the time of the crimes 

and that his ability to conform his conduct to the requirements of 

law was substantially impaired. (Owen II Vol. 63 R. 6655-6656). 
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Dr. Barry M. Crown 

Dr. Crown testified at the penalty phase and was called as a 

defense expert in neuropsychology. (Owen II Vol. 62 R. 6486-6490). 

Dr. Crown found that Mr. Owen had an age equivalent of 11 years, 

5 months. (Owen II Vol. 62 R. 6494). Dr. Crown found that Mr. Owen 

suffered from organic brain damage which significantly impaired 

his ability to process information, to reason, or to make judgments 

under the significant stress that he was under at the time of 

offense. (Owen II Vol. 62 R. 6501). The organic brain damage would 

have impacted on his ability to conform his requirements to the 

requirements of law. (Owen II Vol. 62 R. 6502) . Dr. Crown also 

believed that Mr. Owen's brain damage was exacerbated by an injury 

that took place in 1982 when a car fell on his head, that there 

was parinatal injury to Mr. Owen's brain and that Mr. Owen 

exhibited signs of fetal alcohol syndrome. (Owen II Vol. 62 R. 

6505). 

THE EVIDENCE FROM THE TRIAL IN OWEN II AND THE POSTCONVICTION 
HEARING AT TRIAL IN OWEN II SHOWS THAT THE ERROR WAS NOT HARMLESS 
IN OWEN I EVEN IF THE 10-2 RECOMMENDATION WAS NOT DETERMINATIVE. 

While the cases listed below make it clear that the 10-2 

recommendations defeat any arguments that the error in Mr. Owen's 

cases was harmless, if this Court were to consider harmlessness, 

such an inquiry would require looking at all of the mitigation 

presented in both cases. This has not been litigated because the 

Florida Supreme Court has granted relief in every post-Ring non-
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unanimous case. 

As argued in Mr. Owen's motions, while the burden of proving 

harmlessness beyond a reasonable doubt lies solely with the State, 

the judicial considerations of newly discovered evidence should 

apply. In Hildwin v. State, 141 So. 3d 1178 (Fla.2014), the Florida 

Supreme Court explained then when presented with newly discovered 

evidence: 

[T]he postconviction court must consider the effect of 
the newly discovered evidence, in addition to all of the 
evidence that could be introduced at a new trial. 
Swafford v. State, 125 So. 3d 760, 775-76 (Fla. 2013). 
In determining the impact of the newly discovered 
evidence, the court must conduct a cumulative analysis 
of all the evidence so that there is a 'total picture' 
of the case. 

Id. at 1184. This includes the evidence adduced at trial and 

postconviction proceedings, "even consider testimony that was 

previously excluded as procedurally barred or presented in another 

proceeding in determining if there is a probability of an 

acquittal." Swafford v. State, 125 So. 3d 760, 776 (Fla. 

2013) (citations omitted). 

The State was never able to achieve a unanimous advisory 

recommendation in either case despite having every 

unconstitutional advantage. The error in both cases is not 

harmless. 

THE CONCLUSION TO BE DRAWN FROM A REVIEW OF MR. OWEN'S MITIGATION 
IS THAT IT WAS SUFFICENT TO OVERCOME ANY HARMLESS ERROR 
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While the State may point to other experts and theories, even 

under Florida's death penalty scheme that heavily favored the 

State, two jurors in Owen I and two jurors in Owen II found that 

the State's aggravation did not overcome the significant 

mitigation Mr. Owen presented. Had Mr. Owen been tried under a 

constitutional system, the result would have been the same. 

COMPILATION OF CASES IN FLORIDA FOLLOWING HURST 

To aid the Court in seeing the larger scope of post-Hurst 

decisions, Mr. Owen presents the synopsis that follows. It is a 

best attempt to capture all cases. 

Hurst Relief GRANTED 

The following is a compilation of cases known to have received 

relief following the United States Supreme Court decision in Hurst 

and the Florida Supreme Court's decisions in Hurst v. Florida and 

the cases that followed. These cases show that the Florida Supreme 

Court has repeatedly granted relief in cases with aggravation that 

was the equivalent or worse than that presented in Mr. Owen's 

cases. Moreover, many cases did not have the significant mitigation 

that Mr. Owen has in both cases. 

Timothy Hurst supra 

Mosley v. State, --So. 3d--, 2016 7406506 (Fla. Dec. 22, 2016) (jury 
vote was 8-4, aggravators were: victim under 12 years of age, CCP, 
pecuniary gain, PVF. There were no statutory mitigators) 

Johnson v. State, ---So.3d---, 2016WL 7013856 (Fla. December 1, 
2016) (Hurst error not harmless in a case with 11-1 votes for each 
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of the three murder convictions) Aggravators were: PVF, financial 
gain, law enforcement officer, CCP 

Simmons v. State, --- So.3d ---, 2016 WL 7406514(Fla. December 22, 
2016) (Hurst error not harmless where the jury vote was 8-4, and 
where the jury completed a special verdict form indicating 
unanimous votes for three aggravating circumstances); Aggravators 
were: PVF, during commission of sexual battery, HAC 

Franklin v. State, --- So.3d ---, 2016 WL 6901498 (Fla. November 
23, 2016) ( error not harmless in the murder of a prison guard where 
the defendant had previously been serving a life sentence and the 
jury vote was 9-3); Aggravators were: PVF, on probation, committed 
to disrupt or hinder the lawful exercise of any governmental 
function, CCP, HAC. No statutory mitigators. 

Williams v. State, -- So. 3d --, 2017 WL 224529 (Fla. January 19, 
2017) (Hurst error not harmless where the jury vote was 9-3); 
Aggravators were: on felony probation, PVF, during commission of 
kidnapping, victim vulnerable due to advanced age or disability, 
pecuniary gain 

Armstrong v. State, -- So. 3d --, 2017 WL 224428 (January 19, 
2017) (Hurst error not harmless where the jury vote was 9-3); 
Aggravators were: previous convicted of another capital felony, 
during commission of robbery, victim was law enforcement officer 

Kopsho v. State, So. 3d 2017 WL 224727 (January 19, 
2017) (Hurst error not harmless where the jury vote was 10-2); 
Aggravators were: on probation, PVF, during armed kidnapping, CCP 

Calloway v. State, -- So. 3d. 2017 WL 372058 (January 26, 
2017) (Hurst error not harmless in a case with 7-5 votes for each 
of the five murder convictions); Aggravators were: prior capital 
felony, during kidnapping, avoid arrest, pecuniary gain, HAC and 
CCP 

McGirth v. State, 
2 01 7) (Hurst error 
aggravators were: 
avoid arrest 

not 
CCP, 

So. 3d 2017 WL 372095 (January 26, 
harmless where the jury vote was 11-1); 
HAC, PVF, during commission of robbery, 

Hojan v. State, --So. 3d. 2017 WL 410215 (January 31, 
2017) (Hurst error not harmless in a case with 9-3 votes for both 
murder convictions); aggravators were: PVF, HAC, victim under 12 
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Durousseau v. State, --So. 3d.--, 2017 WL 411331 (January 31, 
2017) (Hurst error not harmless where the jury vote was 10-2); 
aggravators were: PVF, engaged in commission of robbery or sexual 
battery, pecuniary gain, HAC 

Dubose v. State, So. 3d.--, 2017 WL 526506 (February 9, 
2017) (Hurst error not harmless where the just vote was 8-4 ) . FSC 
did not list aggravators or mitigators. 

Anderson v. State, --So. 3d. 2017 WL 930924 (Fla. March 9, 
2017) (Hurst error not harmless where the jury vote was 8-4). 
Aggravators were: PVF, committed while engaged in the commission 
of a kidnapping, avoid arrest, HAC, and CCP. 

Ault v. State, --So. 3d. --, 2017 WL 930926 (Fla. March 9, 2017) 
(Hurst error not harmless where the jury vote was 9-3). Aggravators 
were: (1) on community control; (2) PVF; (3) during commission of 
sexual battery, aggravated child abuse, and kidnap; (4) avoid 
arrest; (5) HAC; and (6) victims less than 12 years. 

Lamar Brooks, --So.3d-- SC16-532 (March 10, 2017). Hurst error not 
harmless where the jury returned two recommendations by a vote of 
9-3 and 11-1. 

Smith v. State, So. 3d--, 2017 WL 1023710 (Fla. March 16, 
2017) (Hurst error not harmless with four murder convictions, two 
life recommendations, 10-2, and 9-3). The aggravators were: For 
the first murder, the aggravators were: (1) PVF; (2) murder was 
committed to hinder the law exercise of a governmental function; 
and (3) CCP. For the second murder, the trial court found three 
aggravators: (1) PVF; (2) pecuniary gain; and (3) CCP. 

Hodges v. State, So.3d ---- 2017 WL 1024527 (Fla. March 16, 
2017) (Hurst error not harmless where the jury vote was 10-2). The 
aggravators were: (1) under sentence of imprisonment at the time 
of the murder; (2) PVF; (3) committed while engaged in the 
commission of or an attempt to commit sexual battery; (4) pecuniary 
gain; and (5) HAC. 

Baker v. State, So. 3d --, 2017 WL 1090559 (Fla. March 23, 
2017) (Hurst error not harmless where the jury vote was 9-3). The 
aggravators were: ( 1) committed during the course of a home 
invasion robbery or kidnapping; (2) pecuniary gain; (3) eHAC; and 
(4) CCP. The jury found Baker guilty of one count of each - first 
degree murder, home invasion robbery, kidnapping, and aggravated 
fleeing and eluding a LEO. 
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Deviney v. State, So.3d ---, 2017 WL 1090560 (Fla. March 23, 
2017) (Hurst error not harmless where the jury vote was 8-4). The 
aggravators were: (1) felony murder with burglary or attempted 
burglary and attempted sexual battery; (2) eHAC; and (3) vulnerable 
victim due to advanced age. The Court also rejected the State's 
contention that Deviney's conviction for felony murder was 
sufficient to insulate his death sentence from Hurst error. 

Jackson v. State, --- So.3d ---, 2017 WL 1090546 (Fla. March 23, 
2017) (Hurst error not harmless where the jury vote was 11-1). The 
trial court instructed the jury on three aggravating 
circumstances: (1) eHAC; (2) CCP; and (3) committed during the 
course of a sexual battery. However, the trial court only found 
eHAC and during the course of a sexual battery. The trial court 
found no statutory mitigating circumstances. Jackson was convicted 
of first degree murder, sexual battery with a deadly weapon, second 
degree arson, and grand theft of a motor vehicle. 

Orme v. State, --- So.3d ---, 2017 WL 1201781 (Fla. March 30, 
2017) (Hurst error not harmless where the jury vote was 11-1). The 
trial court found three aggravating circumstances: ( 1) committed 
during the course of a sexual battery; (2) eHAC; and (3) pecuniary 
gain. Orme was convicted of premeditated or felony murder, robbery, 
and sexual battery. 

Bradley v. State, So.3d --, 2017 WL 1177618 (Fla. March 30, 
2017) (Hurst error not harmless where the jury vote was 10-2). The 
trial court found five aggravating factors: (1) while on probation; 
( 2) prior violent felony; ( 3) course of a robbery; ( 4) avoid 
arrest; and (5) CCP. Bradley killed a LEO. 

White v. State, So.3d --, 2017 WL 1177640 (Fla. March 30, 
2017) (Hurst error not harmless where the jury vote was 8-4). The 
trial court found two aggravating factors: ( 1) prior violent 
felony; and (2) eHAC. 

Guzman v. State, --- So. 3d (Fla. April 6, 201 7) . ) (Hurst error 
not harmless where the jury vote was 7-5). The trial court found 
four aggravating factors: (1) eHAC; (2) prior violent felony; (3) 
during course of sexual battery; and (4) victim was vulnerable due 
to advanced age. 

Abdool v. State, --So. 3d --, (Fla. April 6, 2017) (Hurst error not 
harmless where the jury vote was 10-2). The trial court found two 
aggravating circumstances: (1) eHAC; and (2) CCP. 
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Newberry v. State, --So. 3d --, (Fla. April 6, 2017) (Hurst error 
not harmless where the jury vote was 8-4). The trial court found 
two aggravating circumstances: (1) prior violent felony; and 2) in 
the course of a robbery merged with pecuniary gain. The court found 
no statutory mitigators and five non-statutory mitigating 
circumstances. 

Heyne v. State, --So. 3d --, (Fla. April 6, 2017) (Hurst error not 
harmless where the jury vote was 10-2). The trial court found three 
aggravating circumstances: (1) prior violent felony; (2) eHAC; and 
(3) victim was less than twelve years of age. 

Robards v. State, --So. 3d --, (Fla. April 6, 
not harmless where the jury vote was 7-5 
convictions). The trial court found 
circumstances: ( 1) prior violent felony 

2 01 7) (Hurst error 
for both murder 

four aggravating 
based on the 

contemporaneous murder of the second victim; ( 2) 
(3) during commission of robbery; and (4) eHAC. 

pecuniary gain; 

McMillian v. State, -- So. 3d. --, 2017 WL 1366120 (Fla. April 13, 
2017) (Hurst error not harmless where the jury vote was 10-2). The 
trial court found two aggravating factors: ( 1) PVF based on the 
contemporaneous conviction of attempted second-degree murder; and 
(2) McMillian was on felony probation. The trial court found one 
statutory mitigating circumstance - that McMillian did not have a 
significant history of prior criminal activity. 

Brookins v. State, --- So.3d 2017 WL 1409664 (Fla. April 20, 
2017) (Hurst error not harmless where the jury vote was 10-2). The 
trial court found five aggravating circumstances: (1) under 
sentence of imprisonment; (2) PVF; (3) in the course of a robbery; 
(4) eHAC; and (5) CCP. The trial court found no statutory 
mitigating circumstances and eight non-statutory circumstances. 

Banks v. State, --- So.3d ---, 2017 WL 1409666 (Fla. April 20, 
2017) (Hurst error not harmless where the jury vote was 10-2). The 
trial court found three following aggravating circumstances: (1) 
PVF; (2) eHac; and (3) CCP. The trial court found five mitigating 
circumstances: ( 1) Banks has a low IQ; ( 2) Banks has a deficient 
brain; (3) antisocial personality; (4) not the only participant to 
the crime; and (5) difficult youth. 

Altersberger v. State, --- So.3d --, 2017 WL 1506855 (Fla. April 
27, 2017) (Hurst error not harmless where the jury vote was 9-3). 
Altersberger pled guilty and waived the presentation of mitigating 
evidence. The trial court found two aggravating circumstances: (1) 

25 



000173

victim was a LEO; and (2) CCP. The trial court found two statutory 
and nine non-statutory mitigating circumstances. 

Hampton v. State, So.3d --, 2017 WL 1739237 (Fla. May 4, 
2017) (Hurst error not harmless where the jury vote was 9-3). The 
trial court found three aggravating factors: (1) PVF; (2) during 
the commission of a robbery, sexual battery, and burglary; and (3) 
eHAC. The trial court found seven non-statutory mitigating 
circumstances. In finding the Hurst error not harmless beyond a 
reasonable doubt in Hampton, the Florida Supreme Court held that 
the jury did not make the "requisite factual findings, and the 
jury did not unanimously vote to impose a sentence of death." Id. 
at 39*. "Further, Hampton was not formally charged with or 
convicted of the underlying felonies in support of the aggravating 
circumstance that the murder was committed during the commission 
of a robbery, sexual battery, and burglary. Therefore, there is no 
way of knowing whether this aggravating factor was found 
unanimously by the jury. Likewise, there is no way of knowing 
whether the jury unanimously found the HAC aggravator, or whether 
the jury unanimously found that the aggravating factors outweighed 
the mitigation found to be established." Id. The Court ended by 
stating that, "[a]ny attempt to determine what findings were made 
by the three jurors who voted for life and the nine jurors who 
voted for death would amount to speculation, and cannot rise to 
the level of proof beyond a reasonable doubt." Id. 

Card v. State, --- So.3d ---, 2017 WL 1743835 (Fla. May 4, 2017) ( 
Hurst error not harmless where the jury vote was 11-1). Card's 
death sentence became final four days after Ring was issued. 

Pasha v. State, No. SC13-1551 (Fla. May 11, 2017) (Hurst error not 
harmless where the jury vote was 11-1 for each of two murder 
convictions). The trial court found four aggravating 
circumstances: (1) PVF; (2) CCP; (3) eHAC; and (4) on parole and 
under sentence of imprisonment. The trial court found two statutory 
and eleven non-statutory mitigating factors. In finding the Hurst 
error not harmless, the Court relied on the non-unanimous jury 
recommendation. 

Serrano v. State, No. SC15-258 & SC15-2005 (Fla. May 11, 
2017) (Hurst error not harmless where the jury vote was 9-3 for 
each of four murder convictions) . The trial court found two 
aggravating circumstances: (1) CCP; and (2) contemporaneous felony 
conviction. The trial court found fourteen mitigating 
circumstances. 
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Snelgrove v. State, No. SC15-1659 & SC16-124 (Fla. May 11, 
2017) (Hurst error not harmless where the jury vote was 8-4 for 
each of two murder convictions). The trial court found five 
aggravating circumstances: (1) on community control; (2) PVF; (3) 
during commission of robbery merged w/ pecuniary gain; (4) eHAC; 
and (5) victim vulnerable due to advanced age. The trial court 
found one statutory and six non-statutory mitigating 
circumstances. 

(Barry) Davis v. State, No. SC15-1794 (Fla. May 11, 2 01 7) Hurst 
error not harmless where the jury vote was 8-4 and 10-2 for each 
of two murder convictions) . The jury also convicted Davis of 
burglary of a dwelling, theft, two counts of grand theft of an 
automobile, burglary of unoccupied structure, fraudulent use of a 
credit card, three counts of forgery of a check, and three counts 
of uttering a forged check. The trial court found four aggravating 
factors as to the first count: (1) PVF; (2) pecuniary gain; (3) 
during the commission of a robbery or burglary; and (4) CCP. And, 
six aggravating factors for the second count: (1) PVF; (2) 
pecuniary gain; (3) during the commission of a robbery or burglary; 
(4) avoid arrest; (5) CCP; and (6) eHAC. The trial court found 
forty non-statutory mitigating circumstances. 

(Michael) Hernandez v. State, No. SC17-440 (Fla. May 11, 2017). 
In a one page opinion, the Florida Supreme Court granted Hernandez 
relief because his death sentence was based upon a non-unanimous 
jury recommendation. 

Caylor v. State, 
2017). 

So . 3 d - - - , 201 7 WL 2 210 3 8 6 ( F 1 a . May 18 , 

Hurst error was not harmless where the jury vote was 8-4. Caylor 
was found guilty of sexual battery involving great physical force, 
aggravated child abuse, and first degree murder. The trial court 
found the following aggravators: (1) capital felony was committed 
by a person previously convicted of a felony and under a sentence 
of imprisonment or placed on community control or on felony 
probation (great weight); (2) the capital felony was committed 
while the defendant was engaged in the commission of sexual battery 
and aggravated child abuse (great weight); and (3) eHAC. 

Hertz v. State, --- So.3d ----2017 WL 2210402 (Fla. May 18, 2017). 
Hurst error was not harmless where the jury vote was 10-2. His 
sentence became final four days after Ring. Hertz was convicted of 
two counts of first degree murder. The trial court found the 
following aggravators: (1) the capital felony was committed by a 
person convicted of a felony and who was on felony probation; (2) 
PVF; (3) engaged in the commission of a burglary, arson, and 
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robbery; (4) avoid arrest; (5) financial or pecuniary gain (the 
court merged this aggravating factor with the fact that the capital 
felony was committed during the course of a burglary, arson, or 
robbery) ; ( 6) eHAC; and ( 7) CCP. 

Okafor v. State, --- So. 3d 
2017). 

2017 WL 2481266 (Fla. June 8, 

Hurst error was not harmless where the jury vote was 11-1. Okafor 
was convicted of one count of first degree murder, two counts of 
attempted first degree murder, and armed burglary with a dangerous 
weapon. The trial court found the following aggravating 
circumstances: ( 1) PVF; ( 2) disrupt or hinder lawful exercise of 
any governmental function; (3) eHAC; and (4) CCP. 

Bevel v. State, --- So.3d ----2017 WL 2590702 (Fla. June 15, 2017). 
Hurst error was not harmless where the jury vote was 8-4, but was 
harmless for the second conviction by a vote of 12-0. But, the FSC 
ultimately reversed both sentences for IAC penalty phase counsel. 

(Donte) Hall v. State, No. SC14-2225 & SC15-859 (Fla. June 15, 
2017). 
Hall was convicted of two counts of first degree murder. The jury 
voted 8-4 for the death of Blunt and recommended a life sentence 
for the murder of Evans. The jury also voted unanimously on the 
following aggravating factors: (1) PVF; (2) knowingly created a 
risk to many people; and (3) pecuniary gain. The jury voted 11-1 
that the murder of Blunt was eHAC. 

Braddy v. State, No. SC15-404 & SC16-481 (Fla. June 15, 2017). 
The jury recommended death by a vote of 11-1. Braddy was convicted 
of first-degree murder, attempted first-degree murder, two counts 
of kidnapping, burglary of a structure with an assault or battery 
therein, child neglect causing great bodily harm, and attempted 
escape. The trial court found five aggravating factors: (1) victim 
less than 12 years old; (2) engaged in commission of felony; (3) 
avoid arrest; (4) CCP; and (5) PVF. 

(Ronnie) Williams v. State, No. SC13-1472 (Fla. June 29, 2017) 
Hurst error not harmless where the jury vote was 10-2. The trial 
court found four aggravating circumstances: (1) PVF; (2) during 
the commission of a sexual battery; (3) eHAC; and (4) CCP. The 
Florida Supreme Court struck the CCP aggravator on direct appeal. 
The court found two statutory mitigating circumstances: (1) under 
extreme mental or emotional disturbance; and ( 2) capacity to 
appreciate the criminality of his conduct or to conform his conduct 
was substantially impaired. The court also found five non
statutory mitigating circumstances. 
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Cole v. State, No. SC13-2245 (Fla. June 29, 2017) .Hurst error not 
harmless where the jury vote was 9-3. Cole was convicted of two 
counts of first degree murder, two counts of kidnapping, and two 
counts of robbery. The trial court found seven aggravating 
circumstances applied to both murders: ( 1) previous felony / 
contemporaneous kidnapping felony; ( 2) in the course of 
kidnapping; (3) eHAC; (4) CCP; (5) financial gain; (6) avoid 
arrest; and (7) victims were particularly vulnerable due to 
advanced age or disability. The Florida Supreme Court reversed the 
eHAC on direct appeal. The trial court found four statutory 
mitigators: (1) no prior criminal history; (2) age; (3) minor 
participant; and (4) under substantial domination of another. 

Sexton v. State, No. SC14-62 (Fla. June 29, 2017). 
The jury vote in Sexton was 10-2. The trial court found three 
aggravating circumstances. The court found three mitigating 
circumstances: ( 1) no significant prior criminal history; ( 2) 
under the influence of extreme mental or emotional disturbance; 
and (3) ability to appreciate the criminality of his conduct was 
impaired. 

Bargo v. State, No. SC14-125 (Fla. June 29, 2017). 
The jury vote in Bargo was 10-2. The trial court found two 
aggravating factors: (1) eHAC; and (2) CCP. The court found two 
statutory mitigating circumstances under the influence of 
extreme mental or emotional disturbance; and age - and fifty non
statutory mitigating circumstances. 

Peterson v. State, No. SC16-289 & SC16-1279 (Fla. July 6, 2017). 
The jury recommendation was 7-5. The trial court found three 
aggravating circumstances: (1) CCP; (2) eHAC; and (3) pecuniary 
gain. The trial court found two non-statutory mitigating 
circumstances 

Bailey v. State, No. SC17-433 (Fla. July 6, 2017). 
The jury recommendation was 11-1. The trial court found two 
aggravating circumstances: (1) under sentence of imprisonment; and 
(2) avoid arrest. The victim was also a police officer. 

Dennis v. State, No. SC16-1581 (Fla. July 7, 2017). 
The jury recommendation for both first degree murder convictions 
were 11-1. The court found four aggravating factors: (1) PVF; (2) 
in the course of a felony; (3) eHAC; and (4) CCP. 

Jeffries v. State, No. SC14-1965 (Fla. July 13, 2017) 
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The jury recommended death by a vote of 10-2. The Court found four 
aggravating factors: (1) during the course of robbery; (2) eHAC; 
(3) CCP and (4) victim was vulnerable due to age. 

William A. Gregory, No. SC15-1663 & SC16-183 (Fla. August 31, 
2017) .The jury vote was 7-5. The court found: on probation, PVF, 
during burglary, and CCP. 

The following is a list of cases in which relief was granted 

in the Circuit Courts for cases that became final after Ring and 

that did not have unanimous advisory panel recommendations. 

Circuit Courts 

Maurice Floyd (Putnam County) 
John Buzia (Seminole County) 
John Huggins (Orange County) 
Arthur Barnhill (Seminole County) 
Wydell Evans (Brevard County) 
Dolan Darling AKA Sean Smith (Orange) 
William Deparvine (Hillsborough) 
Derrick McLean (Orange) 
Jason Wheeler (Lake) 
Emilia Carr (Marion) 
Tai Pham (Seminole) 
Allen Cox (Seminole) 
Johnny Hoskins (Brevard) 
Todd Zommer (Osceola County) 
Stephen Smith (Charlotte County) 
Micah Nelson (Polk County) 
William Silvia (Seminole County) 
Connie Israel (Putnam County) 
David Frances (Orange county) 
Lionel Miller (Orange county) 
Mark Poole -Polk County (interim order on Hurst in pending 
3.851) 
Joseph Smith - Sarasota County 
Timothy Fletcher - expected 
Genghis Kocaker - expected (Pinellas County) 
Ted Rodgers (Orange County) 
Johnny Mack Skeeto Calhoun (interim order of Hurst pending 
3.851) 
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Pedro Hernandez-Alberto (Hillsborough) 
Dwight Eaglin (Charlotte) 
Leon Patrick Gonzalez (Escambia) 
Luther Douglas (Duval) 
Michael James Jackson (Duval) 
John Troy (Sarasota) 
Jerone Hunter (Volusia) 
Troy Victorino (Volusia) 
Ray Jackson (Volusia) 
Galante Phillips (Duval) 
James Daniel Turner (St. Johns) 
Norman Blake McKenzie (St. Johns) 

Hurst Loses 

Unanimous Jury Recommendations: 

Davis v. State, 207 So. 3d 142 (Fla. 2016) 

Hall v. State, --So. 3d--, 2017 WL 526509 (Fla. Feb. 9, 2017) 

Kaczmar v. State, --So. 3d--, 2017 WL 410214 (Fla. Jan. 31, 2017) 

Knight v. State, --So. 3d--, 2017 WL 411329 (Fla. Jan. 31, 2017) 

King v. State, -- So. 3d--, 2017 WL 372081 (Fla. Jan. 26, 2017) 

Truehill v. State, --So. 3d--, 2017 WL 727167 (Fla. Feb. 23, 2017) 

Jones v. State, --- So.3d --, 2017 WL 823600 (Fla. March 2, 2017) 

Middleton v. State, --- So.3d 
201 7) 

2017 WL 930925 (Fla. March 9, 

Oliver v. State, --- So.3d --, (Fla. April 6, 2017). 

Morris v. State, --- So.3d ---, 2017 WL 1506853 (Fla. April 27, 
2017). 

Tundidor v. State, --- So.3d 
2017). 

2017 WL 1506854 (Fla. April 27, 

Cozzie v. State, No. SC13-2393 (Fla. May 11, 2017). 

Guardado v. State, No. SC17-389 (Fla. May 11, 2017). 
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Bevel v. State, --- So.3d ----2017 WL 2590702 (Fla. June 15, 2017). 
Hurst error was not harmless where the jury vote was 8-4, but was 
harmless for the second conviction by a vote of 12-0. But, the FSC 
ultimately reversed both sentences for IAC penalty phase counsel. 

Jury Waivers: 

Mullens v. State, 197 So. 3d 16 (Fla. 2016) (Mullens' waiver was 
knowingly, voluntarily, and intelligently made, and that and that 
"Mullens cannot subvert the right to jury fact-finding by waiving 
that right and then suggesting that a subsequent development in 
the law has fundamentally undermined his sentence." Id. at 40.) 

Davis v. State, 207 So. 3d 177 (Fla. 2016) (The Court denied Davis 
Hurst relief and cited to Mullens v. State, 197 So.3d 16, 38 
(Fla.2016) (a defendant who waived the right to a penalty phase 
jury is not entitled to relief under Hurst). Id. at *31. 

Wright v. State, 2016 WL 6901449 (Fla. Nov. 23, 2016) (Though Wright 
argued that he waived his right to an advisory jury, rather than 
a jury required by the Sixth Amendment under Hurst, id. at *18, 
the Florida Supreme Court found this argument to be undermined by 
his attorney's explanation on record during trial that Wright 
thought a judge would be more objective than the jury that 
convicted him. Id. at *18. The Court affirmed that Wright's 
waiver was valid, and denied Hurst relief because he knowingly, 
voluntarily, and intelligently waived a penalty phase jury. Id. 
at *19. 

Revised Opinion: Wright v. State, --- So.3d ---- 2017 WL 1020466 
(Fla. March 16, 2017). The Florida Supreme Court again denied Hurst 
relief after affirming "the validity of Wright's waiver ... " Id. at 
*36. Though Wright argued that he waived his right to an advisory 
jury, rather than a jury required by the Sixth Amendment under 
Hurst, the Florida Supreme Court found this argument to be 
undermined by his attorney's explanation on record during trial 
that Wright thought a judge would be more objective than the jury 
that convicted him. Id. at *35. Wright also challenged the validity 
of his waiver based on his intellectual disability, but the Court 
found that Wright is not intellectually disabled. Id. at *36. 

Knight v. State, --So. 3d--, 2016 WL 7242640 (Fla. Dec. 15, 2016) ( 
The Florida Supreme Court in Knight denied Hurst relief based on 
waiver. Though Knight filed a supplemental brief seeking relief 
under Hurst, the Court cited to Brant and Mullens and noted that 
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because Knight waived his penalty phase jury, he was not entitled 
to relief. Knight, 2016 WL 7242640 at *1 n.2. 

Edward Covington, SC15-1252 

Procedural/retroactivity denials 

Asay v. State, --- So.3d --, 2016 WL 7406538 (Fla. Dec. 22, 2016) 

Rigterink v. State, 193 So. 3d 846 (Fla. 2016) The Florida Supreme 
Court in Rigterink denied Hurst relief based on procedural default. 
Id. at 860 n .1. The Court stated: "we do not presently address 
the United States Supreme Court's recent decision in Hurst v. 
Florida, --- U.S. ----, 136 S.Ct. 616 (2016), because Rigterink 
has not raised a Ring or Hurst claim in his postconviction motion 
or in this appeal." Id. at 860 n.1. 

Gaskin v. State, --So. 3d--, 2017 WL 224772 (Fla. Jan. 19, 2017) 
The Court in Gaskin held that Hurst was not retroactive. Id. at 
*2. The Court cited Asay for the proposition that "Hurst is not 
retroactive to cases that became final before the United States 
Supreme Court decided Ring v. Arizona, 536 U.S. 584 (2002). Id. 
at *2. 

Bogle v. State, --So. 3d--, 2017 WL 526507 (Fla. Feb. 9, 2017) 
The Court denied Hurst relief on retroactivity grounds. Id. at 
*16. The Florida Supreme Court cited Asay for the proposition 
that "Hurst does not apply retroactively to cases that were final 
before Ring was decided." Id. at 16. 

Lambrix v. State, --- So.3d 2017 WL 931105 (Fla. March 9, 
2017) (The Florida Supreme Court in Lambrix held that he was not 
entitled to Hurst relief based on the Court's reasoning in Asay. 
Id. at *20.) 

Rodriguez v. State, --- So.3d ---, 2017 WL 1409668 (Fla. April 20, 
2017). The Florida Supreme Court held that Hurst was not 
retroactive to Rodriguez. The Court cited Asay for the proposition 
that "Hurst should not be applied retroactively to those cases 
final on direct appeal before Ring was decided." Id. at *19. 

Marshall v. State, --- So.3d ----2017 WL 1739246 (Fla. May 4, 
2017). The Florida Supreme Court held that Hurst was not 
retroactive to Marshall. Marshall's death sentence was based upon 
a judicial override. The Court cited Asay and denied relief in a 
one page opinion. 
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Zakrzewski v. State, -- So.3d ---, 2017 WL 2290077 (Fla. May 25, 
2017). The Florida Supreme Court held Hurst was not retroactive to 
Zakrzewski's case because his sentence was final in 1999. The Court 
cited Asay. Zakrzewski pled guilty in three murders. The jury votes 
were: 7-5, 7-5, and 6-6. The trial court overrode the jury vote of 
6-6 and imposed death. 

Oats v. State, --- So.3d 2017 WL 2291288 (Fla. May 25, 2017). 
The Florida Supreme Court held Hurst was not retroactive to Oat's 
case because his sentence was final in 1985. The Court cited Asay. 

Zack v. State, No. SC15-1756 & SC16-1090 (Fla. June 15, 2017). The 
Florida Supreme Court held Hurst was not retroactive to Zack's 
case because his sentence was final in 2000. The Court cited Asay. 

Gregory v. State, No. SC15-1663 (Fla. August 31, 2017) 

Hitchcock v. State, No. SC17-445, 2017 WL 3431500, at 4-6 (Fla. 
Aug. 10, 2017), reh'g denied, No. SC17-445, 2017 WL 4118830 
(Fla. Sept. 18, 2017). 

BASED ON THE ABUNDANCE OF PRECEDENT IT IS CLEAR THAT MR. OWEN IS 
ENTITLED TO RELIEF ON OWEN II. 

This Court may never confront a legal issue with as clear of 

an answer as whether Mr. Owen is entitled to relief on Owen II. 

The Supreme Court, and countless circuit courts, have found that 

post-Ring non-unanimous penalty recommendations are insufficient 

for the State to overcome its burden of proving that Hurst error 

was harmless beyond a reasonable doubt. The State violated Mr. 

Owen's right to a jury trial under the Sixth Amendment and he is 

clearly entitled to relief. 

MR.OWEN SHOULD BE GRANTED RELIEF ON OWEN I 

Mr. Owen is also entitled to relief on Owen I. The dividing 

of relief based on the date that Ring issued violates Mr. Owen's 
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rights in a more extensive and complete manner than the Sixth 

Amendment violation addressed in Hurst v. Florida. 

To deny Mr. Owen retroactive relief under Hurst v. Florida, 

136 S.Ct. 616 (2016), on the ground that his death sentence became 

final before June 24, 2002 under the decisions in Asay v. State, 

210 So.3d 1 (Fla. 2016), while the state courts have been granting 

retroactive Hurst relief to inmates whose death sentences had not 

become final on June 24, 2002 under the decision in Mosley v. 

State, 209 So.3d 1248 (Fla. 2016), violates Mr. Owen's right to 

Equal Protection of the Laws under the Fourteenth Amendment to the 

Constitution of the United States (e.g., Yick Wo v. Hopkins, 118 

U.S. 356 (1886); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 

535 (1942)) and his right against arbitrary infliction of the 

punishment of death under the Eighth Amendment to the Constitution 

of the United States (e.g., Godfrey v. Georgia, 446 U.S. 420 

(1980); Espinosa v. Florida, 505 U.S. 1079 (1992) (per curiam)). 

Additionally, while Mr. Owen cannot deny that the Florida 

Supreme Court issued Hitchcock v. State, No. SC17-445, 2017 WL 

3431500, at 4-6 (Fla. Aug. 10, 2017), reh'g denied, No. SC17-445, 

2017 WL 4118830 (Fla. Sept. 18, 2017). This should not foreclose 

relief for Mr. Owen. Like Mr. Hitchcock, Mr. Owen has raised claims 

in his motion that go well beyond the simple retroactive 

application of Hurst v. Florida. The Florida Supreme Court has 

yet to address the merits of these additional claims, let alone 
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whether these claims of error may be remedied retroactively. Mr. 

Owen respectfully submits that despite the apparent preclusion of 

these issues by the Florida Supreme Court in Hitchcock, these issue 

have yet to have a complete determination on the merits that should 

occur in serious issues such as these. 

Speaking from dissent on very similar issues to Mr. Owen, in 

Hitchcock, Justice Pariente explained: 

PARIENTE, J., dissenting. 

Reliability is the linchpin of Eighth Amendment 
jurisprudence, and a death sentence imposed without a 
unanimous jury verdict for death is inherently 
unreliable. The statute under which Hitchcock was 
sentenced, which did not require unanimity in the jury's 
recommendation for death, was unconstitutional under the 
Sixth and Eighth Amendments. To deny Hitchcock relief 
when other similarly situated defendants have been 
granted relief amounts to a denial of due process. The 
Eighth Amendment and due process arguments presented 
here and not addressed by the majority in Asay, in 
addition to the Sixth Amendment right announced in Hurst 
v. Florida and Hurst, "create [ ] the rare situation in 
which finality yields to fundamental fairness in order 
to ensure that the constitutional rights of all capital 
defendants in Florida are upheld." Asay v. State, 210 
So.3d 1, 35 (Fla. 2016) (Pariente, J., concurring in 
part, dissenting in part) (citing Witt v. State, 387 
So.2d 922, 925 (Fla. 1980)), petition for cert. filed, 
No. 16-9033 (U.S. Apr. 29, 2017). Rather than analyze 
Hitchcock's constitutional arguments, the majority 
dismisses them without explaining why Asay, in fact, 
forecloses relief. 

Hitchcock argues that he is entitled to retroactive 
application of the right to a unanimous jury 
recommendation for death announced in Hurst under the 
Eighth Amendment to the United States Constitution. See 
Hurst v. State (Hurst), 202 So.3d 40, 44 (Fla. 2016), 
cert. denied, --- U.S.----, 137 S.Ct. 2161, 198 L.Ed.2d 
246 (2017). Hitchcock also contends that denying 
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retroactive application of Hurst to him and other 
similarly situated defendants violates their 
constitutional right to due process. Contrary to the 
majority's assertion, these issues were not specifically 
addressed in this Court's opinion in Asay. In Asay, this 
Court made multiple references to the "right to jury 
trial" as an "indispensable component of our justice 
system" and focused primarily on the rule announced in 
Ring, a Sixth Amendment case. Asay, 210 So.3d at 17 
(citing Blair v. State, 698 So.2d 1210, 1213 (Fla. 
1997)). This Court did not in Asay, however, discuss the 
new right announced by this Court in Hurst to a unanimous 
recommendation for death under the Eighth Amendment. 
Indeed, although the right to a unanimous jury 
recommendation for death may exist under both the Sixth 
and Eighth Amendments to the United States Constitution, 
the retroactivity analysis, which is based on the 
purpose of the new rule and reliance on the old rule, is 
undoubtedly different in each context. Therefore, Asay 
does not foreclose relief in this case, as the majority 
opinion assumes without explanation. See majority op. at 

As I did in Asay and Mosley v. State, 209 So.3d 1248 
(Fla. 2016), I continue to agree that Witt provides the 
appropriate standard for determining the retroactivity 
of Hurst. However, as I explained in my concurring in 
part and dissenting in part opinion in Asay, any line 
drawing in the retroactive application of Hurst to 
capital defendants "results in an unintended 
arbitrariness as to who receives relief." Asay, 210 
So.3d at 36 (Pariente, J., concurring in part and 
dissenting in part). 

For the same reasons I conclude that the right announced 
in Hurst under the right to jury trial (Sixth Amendment 
and article I, section 22, of the Florida Constitution) 
requires full retroactivity, I would conclude that the 
right to a unanimous jury recommendation of death 
announced in Hurst under the Eighth Amendment requires 
full retroactivity. As I stated in Asay, "To avoid ... 
arbitrariness and to ensure uniformity and fundamental 
fairness in Florida's capital sentencing, our opinion in 
Hurst should be applied retroactively to all death 
sentences. Id. (Pariente, J., concurring in part, 
dissenting in part) (emphasis added). In addition to the 
arbitrariness of the imposition of the death penalty as 
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described by Justice Breyer, joined by Justice Ginsburg, 
this Court imposes another layer of arbitrariness in 
determining which defendants will receive relief, based 
on the critical right to a jury trial and a unanimous 
jury recommendation. Justice Perry provided an example 
in his dissenting opinion in Asay: 

For example, Asay committed two murders on the night of 
July 17, 1987. His sentence became final on October 7, 
1991, when the United States Supreme Court denied 
certiorari. See Asay v. Florida, 502 U.S. 895, 112 S.Ct. 
265, 116 L.Ed.2d 218 (1991). Asay's nine-to-three jury 
recommendation that resulted in a death sentence would 
not be constitutional if Hurst v. Florida applied to 
him, but the majority holds that he is not entitled to 
the Sixth Amendment protections articulated in Hurst v. 
Florida. Yet, under the present majority's decision, 
another defendant who committed his offense on an 
earlier date but had his sentence vacated and was later 
resentenced after Ring, cannot receive the death penalty 
without the protections articulated in Hurst. Timothy 
Hurst committed his crimes on May 2, 1990, and was 
originally sentenced on April 26, 2000, which was final 
October 21, 2002, a few short months after the decision 
in Ring. The majority's application of Hurst v. Florida 
makes constitutional protection depend on little more 
than a roll of the dice. 

210 So.3d at 39-40 (Perry, J., dissenting) (footnotes 
omitted). 

As to Justice Lewis's approach to Hurst retroacti vi ty 
under James v. State, 615 So.2d 668 (Fla. 1993), I agree 
that this approach is preferable to denying relief 
al together. Since Hurst, I have noted defendants who 
raised Sixth Amendment challenges against Florida's 
capital sentencing scheme even before the United States 
Supreme Court issued its decision in Ring. See, e.g., 
Gaskin v. State, 218 So.3d 399, 402 (Fla. 2017) 
(Pariente, J., concurring in part and dissenting in 
part). Ultimately, as I stated in Asay, because "death 
is different," "we must be extraordinarily vigilant in 
ensuring that the death penalty is not arbitrarily 
imposed." Asay, 210 So.3d at 32 (Pariente, J., 
concurring in part and dissenting in part). 

Hitchcock, who was twenty years old at the time of his 
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crime, has had four different sentencing proceedings. 
His sentence of death has been litigated since 1977. See 
Hitchcock v. State, 413 So.2d 741, 743 (Fla.), cert. 
denied, 459 U.S. 960, 103 S.Ct. 274, 74 L.Ed.2d 213 
(1982) .14 Two times, the United States Supreme Court 
granted penalty phase relief, remanding the case each 
time for further review. See Hitchcock v. Florida, 505 
U.S. 1215, 112 S.Ct. 3020, 120 L.Ed.2d 892 (1992); 
Hitchcock v. Dugger, 481 U.S. 393, 107 S.Ct. 1821, 95 
L.Ed.2d 347 (1987). After a third penalty phase, in which 
the jury unanimously recommended a sentence of death, 
this Court again reversed the sentence of death and 
remanded for a new penalty phase. Hitchcock v. State, 
673 So.2d 859, 860 (Fla. 1996). After Hitchcock's fourth 
penalty phase, which began twenty years after the crime, 
the jury recommended a sentence of death by a vote of 
10-2, and the trial court again sentenced Hitchcock to 
death. Hitchcock v. State, 755 So.2d 638, 640 (Fla.), 
cert. denied, 531 U.S. 1040, 121 S.Ct. 633, 148 L.Ed.2d 
541 (2000). That sentence is at issue in this case. 

At each proceeding, Hitchcock presented mitigating 
evidence, including that Hitchcock suffered "from 
extreme mental and emotional disturbance, that he was 
under extreme duress or the domination of another 
person, that his capacity to appreciate the 
criminality of his conduct was substantially impaired," 
and that he was under the influence of alcohol and drugs 
at the time of the crime. Hitchcock, 413 So.2d at 747. 

As early as 1982, Justice McDonald, joined by Justice 
Overton, concluded that Hitchcock's death sentence was 
disproportionate and argued that Hitchcock's death 
sentence should have been reduced to life. Id. at 748-
49 (McDonald, J., concurring in part and dissenting in 
part). Likewise, after Hitchcock's second penalty phase, 
Justice Kogan, joined by Justice Barkett, concluded 
"that the death penalty is disproportionate" in 
Hitchcock's case. Hitchcock v. State, 578 So.2d 685, 694 
(Fla. 1990) (Kogan, J., dissenting) .15 

Hitchcock raised a timely Ring claim in his 
postconviction motion and in a separate petition for a 
writ of habeas corpus. Hitchcock v. State, 991 So.2d 
337, 344 n.6 (Fla. 2008); id. at 345 n.7. The 
postconviction court denied relief; this Court affirmed 
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the postconviction court's denial of relief and denied 
Hitchcock's petition for a writ of habeas corpus. Id. at 
362-63. 

Hitchcock also raised a "corresponding ineffective 
assistance of counsel claim," which this Court denied. 
This Court stated that because "neither Ring nor 
Apprendi had been decided when the appeal of Hitchcock's 
latest resentencing was pending before this Court," 
Hitchcock's arguments were without merit, and "[c]ounsel 
cannot be expected to anticipate changes in the law." 
Id. at 363 (citing Walton v. State, 847 So.2d 438, 445 
(Fla. 2003)). Thus, while approaching retroactivity 
based solely on preservation, as Justice Lewis would 
contend is appropriate, is preferable to the majority's 
resolution of the issue-denying relief to all 
defendant's whose sentences became final before Ring
this resolution still results in the additional 
arbitrariness of defendants being granted a new penalty 
phase only if their lawyers had the foresight to raise 
an issue that was repeatedly determined to be meritless 
before Ring. For all these reasons, I would apply Hurst 
retroactively to Hitchcock's sentence of death. 

In Hurst, this Court stated: 

If death is to be imposed, unanimous jury sentencing 
recommendations, when made in conjunction with the 
other critical findings unanimously found by the 
jury, provide the highest degree of reliability in 
meeting these constitutional requirements in the 
capital sentencing process. 

202 So. 3d at 60. Based on the numerous resentencing 
procedures in Hitchcock's case, Hitchcock's sentence of 
death is anything but reliable. Also, the jury's most 
recent vote to recommend that Hitchcock be sentenced to 
death was 10-2. Hitchcock, 755 So.2d at 640. The Hurst 
error in Hitchcock's case is clear. Additionally, 
because of the significant mitigating evidence Hitchcock 
has presented at each penalty phase, and because it is 
unclear why two jurors determined that death was not the 
appropriate punishment in this case, I would conclude 
that the Hurst error in Hitchcock's case is not harmless 
beyond a reasonable doubt. Therefore, I would vacate the 
sentence of death, and remand for a new penalty phase. 
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Accordingly, I dissent. 

Hitchcock v. State, No. SC17-445, 2017 WL 3431500, at 4-6 (Fla. 

Aug. 10, 2017), reh'g denied, No. SC17-445, 2017 WL 4118830 (Fla. 

Sept. 18, 2017). 

CONCLUSION 

Mr. Owen does not waive any issues that may not be fully 

addressed in this supplemental pleading. Based on the forgoing, 

and the arguments in Mr. Owen's motion and before this Court at 

oral argument, this Court should grant relief. Moreover, to the 

extent that the Florida Supreme Court has not resolved the merits 

of the issue beyond the Sixth Amendment retroactivity, Mr. Owen 

asks this Court to rule on those issues in Owen I. 
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Filing# 62133749 E-Filed 09/28/2017 01 :28:54 PM 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

vs. CASE NOS.: 84-4014 & 84-4000 

DUANE EUGENE OWEN, 

Defendant. 
I --------

STATE'S SUPPLEMENTAL RESPONSE TO SUCCESSIVE MOTION TO 
VACATE SENTENCE 

COMES NOW, the State of Florida, by and through undersigned counsel, and 

pursuant to this Honorable Court's order requesting the parties to submit further 

argument regarding the merits of Owen's two pending postconviction motions 

hereby responds as follows: 

On July 18, 2107, the parties appeared before this Honorable Court for the 

case management hearing on both capital cases, respectively 84-4000 and 84-4014. 

Two issues that were heavily contested at the hearing were: (1) whether Hurst v. 

Florida, 136 S. Ct. 616 (2016), (Hurst I) and Hurst v. State, 202 So. 3d 40 (Fla. 

2016) (Hurst II), are to be retroactively applied to Owen's capital sentence in 84-

4000, final before June 24, 2002 and (2) whether any Hurst error that occurred in 

Owen's capital sentence in case No. 84-4014, final after June 24, 2002 could be 

considered harmless error in light of the fact that Owen's actual jury recommend a 
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sentence of death by a vote of 10-2. The State will address each in tum. 

Case No. 84-4000 

With respect to Owen's death sentence for the sexual battery and bludgeoning 

murder of . in case No. 84-4000, Owen argued previously that irrespective of 

Asay v. State, 210 So. 3d 1 (Fla. 2016) (recognizing that Hurst does not apply 

retroactively to capital defendants whose sentences were final before ... Ring v. 

Arizona, 536 U.S. 584 (2002)) and Mosley v. State, 209 So. 3d 1248 (Fla. 

2016)(same), the Florida Supreme was reconsidering its position on the retroactivity 

of Hurst I and Hurst II for pre-Ring cases. Owen argued that the Florida Supreme 

Court sua sponte stayed a number of capital cases to reconsider that specific issue. 

However, since the case management hearing, the Florida Supreme Court has 

reaffirmed its initial determination regarding the Hurst issue; Hurst I and Hurst II 

will not be applied to any capital sentence that was final before June 24, 2002. See 

Hitchcock v. State, 2017 WL 3431500 (Fla. August 10, 2017) (reaffirming Asay 

finding that Hurst is not retroactive to any case that was final before Ring).1 

The Florida Supreme Court affirmed Owen's conviction and sentence of death 

in 1992. Owen v. State, 596 So. 2d 985 (Fla. 1992), and his case became final on 

1 In fact, recently the Florida Supreme Court issued orders to show cause to capital 
defendants asking why the summary denials for pre-Ring cases should not be 
affirmed following Hitchcock v. State, SCI 7-445. 

2 



000192

October 13, 1992, with the denial of certiorari. Owen v. Florida 506 U.S. 338 

(1992). Therefore, Owen's case became final approximately ten years before the 

bright-line cutoff date of June 24, 2002 and, therefore, all relief based on Hurst I 

and Hurst II must be denied. The State relies on its initial response for the remainder 

of its argument on that issue. 

84-4014 

Next, the State will address this Court's concern regarding whether Owen's 

non-unanimous jury recommendation for the sexual battery and stabbing murder of 

· n case no. 84-4014 precludes this Court from finding the Hurst error in the 

post-Ring case herein harmless beyond a reasonable doubt. The State reasserts that 

there is nothing in the Florida Supreme Court's harmless analysis for Hurst error 

that precludes a finding of harmlessness in any given case. Based on the entire record 

in case no. 84-4014, it is clear beyond a reasonable doubt, that a rational jury, 

properly instructed that its recommendation of death must be unanimous, would 

vote unanimously for death. The State reasserts that the evidence in support of the 

aggravating factors was compelling and overwhelming2 in comparison to the 

mitigation which was extremely weak and suspect at best. 

2 By the time Owen's sentencing occurred in this case, he had been convicted of 
multiple violent felonies, against multiple victims, include -· and therefore a 
rational jury could not reject that evidence. 

3 
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The context in which Owen presented his mental health evidence rested 

squarely on his theory that he suffered from schizophrenia. This theme commenced 

in the guilt phase and continued throughout the penalty phase. (ROA 5346, 6583, 

6658). In its sentencing order, the trial court framed the issue regarding the weighing 

of the aggravating and mitigating factors as follows: 

Although the Court will address the aggravating circumstances 
and mitigating circumstance arguably applicable to this case, what this 
case really comes down to at this point is whether Duane Owen's 
background has made him mean, calculating, cruel and evil or whether 
it has made him too mentally ill to be able to become mean, calculating, 
cruel and evil. 

(ROA 4051 ). Ultimately, the trial court found the former, i.e., Owen was mean, 

calculating, cruel and evil, and could not escape the consequences of his 

premeditated actions to intentionally terrify, sexually assault and brutally stab to 

death fourteen-year old-· (ROA 4060). 

Owen's consistent pattern of violence towards females, carried out in 

systematic and calculating fashion, led to the unspeakable and horrific victimization 

of six vulnerable females ranging in age from fourteen C-.) to thirty-eight(-.) 

Even Owen's mental health professionals conceded during the guilt and penalty 

phases of the trial, that Owen knew right from wrong and that he appreciated the 

criminality of his conduct. (ROA 6525, 4055). Yet, the defense witnesses offered 

that Owen should escape the well-deserved sentence of death because the horrific 
4 
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attacks were the result of his alleged impulsivity which made it difficult to for him 

to control his conduct. Unfortunately for Owen the record belies completely that 

excuse. The State's initial response includes a very detailed account of the 

overwhelming and unrebutted evidence which completely destroyed any claim of 

impulsivity. To the contrary, the record glaringly exposes, as the trial court found, 

that Owen's extremely calculating and deliberate behavior, which by any and all 

accounts, was anything but impulsive. On direct appeal, the Florida Supreme Court 

reaffirmed those findings it its decision to uphold all of the aggravating factors, 

including "CCP". See Owen v. State, 862 So. 2d at 700-702. 

Additionally, in its next opportunity to revisit the character and nature of 

Owen and his actions, the Florida Supreme Court again reaffirmed its original 

decisions and findings in its opinion upholding the denial of Owen's initial motion 

for postconviction relief. The Court stated: 

Owen asserts that the evidence presented during the postconviction 
evidentiary hearing would have given the sentencing judge and the jury 
a more complete picture of Owen's mental health and would have 
resulted in more weight being given to the mental health mitigating 
factors found by the sentencing judge. We disagree. Only Dr. Dee's 
testimony touched upon Owen's mental health as it related to the 

 murder. He opined that generally speaking, Owen's impulsivity 
would have been exacerbated by his substance abuse. Yet, Dr. Dee did 
not offer an opinion as to whether Owen's actions on the night of 
the offense demonstrated impulsivity, and as the postconviction trial 
court explained, the facts of Owen's calculated murder of 

5 
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-argely refuted the theory that Owen acted impulsively at 
the time of the crime. Given the de in which Owen 
twice entered the home in which was babysitting 
before attacking her, it seems unlikely that Dr. Dee's testimony about 
how Owen's substance abuse would have exacerbated his impulsivity 
would change the trial judge or jury's evaluation of Owen's mitigation. 
Our confidence in the death sentence is not undermined by counsel's 
failure to present evidence of Owen's history of substance abuse. 

Owen v. State, 986 So. 2d 534, 552-53 (Fla. 2008) ( emphasis added). It is against 

this factual backdrop that this Court must apply the harmless error analysis. 

Discussed below are certain legal principles that will also inform the Court's analysis 

which the State asserts are relevant and ultimately will lead this Court to find beyond 

a reasonable doubt that a rational jury, properly instructed, would recommend death 

unanimously. 

The Florida Supreme Court has embraced consistently the harmless error 

standard first announced in Chapman v. California, 386 U.S. 18 (1967). See State v. 

Diguillio, 491 So. 2d 1129 (Fla. 1986) (applying Chapman harmless error test when 

assessing the failure to properly instruct jury on element of a crime). Consistent with 

federal precedent, the Florida Supreme Court has recognized that Apprendi v. New 

Jersey, 530 U.S. 466 (2000) and Ring errors are subject to the rational jury harmless 

error test. See Galindez v. State, 955 So. 2d 517, 523 (Fla. 2007) (receding from its 

own contrary precedent and embracing United States Supreme Court determination 

that Apprendi error is subject to a harmless error analysis); Hurst, 202 So. 3d at 67-

6 
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68 (reaffirming application of the federal harmless standard as applied and explained 

in Neder v. United States, 527 US 1(1999)) 

In Neder, supra, the Court noted that whether a confession was erroneously 

admitted; evidence was erroneously excluded; or a jury received an erroneous 

instruction, the effect of that error on the jury deliberative process is not "readily 

calculable."Neder, supra, at 1838. Therefore, because that burden is insurmountable, 

the harmless error test must instead focus on the rational jury absent the error. Id. 

The State also askes this Court to rely upon Jenkins v. Hutton, 137 S.Ct. 1769 

(2017) reh'g denied, No. 16-1116, 2017 WL 3642151 (U.S. Aug. 25, 2017), wherein 

the United States Supreme Court found that the Sixth Circuit committed legal 

erroring in its harmless error analysis. Therein, when deciding if petitioner's 

procedural default should have been excused, lower courts were to determine 

whether "but for a constitutional error, no reasonable jury would have found the 

petitioner eligible for the death penalty." Hutton, 137 S.Ct. at 1772. To that end, the 

lower court erroneously focused on what effect the improper jury instruction had on 

the jury, and whether it caused the jury to rely on an invalid factor. Id. 

In rejecting that analysis, the United States Supreme Court explained: 

the Sixth Circuit should have considered the following: Whether, 
given proper instructions about the two aggravating circumstances, a 

7 
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reasonable jury could have decided that those aggravating 
circumstances outweighed the mitigating circumstances. 

But the court did not ask that question. Instead, it considered 
whether, given the ( alleged) improper instructions, the jury might have 
been relying on invalid aggravating circumstances when it 
recommended a death sentence. See 839 F.3d, at 500 (explaining that, 
because the trial court gave "no guidance as to what to consider as 
aggravating circumstances," the court could not determine whether the 
death recommendation "was actually based on a review of any valid 
aggravating circumstances"). The court, in other words, considered 
whether the alleged error might have affected the jury's verdict, not 
whether a properly instructed jury could have recommended death. 

Jenkins, 137 S. Ct. at 1769. Jenkins, reaffirms the principle that the harmless error 

analysis is an objective standard, and one which precludes speculation about how a 

particular error, in this case, an erroneous instruction, may or may not have impacted 

a particular number of jurors. 3 The standard includes a rational jury, properly 

instructed viewing the evidence in the record. 

One final Florida case relevant to this analysis is Johnson v, State, 53 So. 3d 

1000, 1007-1008 (Fla. 2010). Therein, the Florida Supreme Court discussed in detail 

the qualitative difference between types of errors and whether a particular error is 

3 Simply because the analysis in Jenkins v. Hutton, involved its application to 
whether a procedural default should be excused makes no difference. The fact 
remains that the analysis and its focus is the same, regardless of the circumstance to 
which it is applied,i.e., how a rational jury would have acted, not how the actual jury 
was impacted. 

8 
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subject to a harmless error analysis or whether it would be considered per se 

reversible. Johnson, 53 So. 3rd at 1007-1011. The gravamen of the Court's decision 

regarding application of a harmless error analysis rests on whether such an analysis 

would entail "pure speculation in order to attempt to determine the potential effect 

of the error on the jury." Id at 1007. If speculation is required to analyze the effect 

the error had on the jury, the error is per se reversible and not subject to the harmless 

error analysis. 

For instance the Court identified circumstances involving outside influences 

on the jury process such as: the judge answering a jury question without input from 

the parties; or the unsupervised communications between a bailiff and the jury as 

those types of errors that invite pure speculation. Johnson, supra 53 So. 3d at 1008. 

Those outside influences are qualitatively different than the circumstances such as 

here where the record is finite and controlled regarding what was presented and 

considered at the trial. That record can be thoroughly culled and examined and 

applied to the reasonable jury standard in a way that is simply not possible in the 

context of an outside influence, and where the influences is not as easily defined. 

Indeed the Johnson Court concluded its discussion on the issue by reaffirming its 

prior decision in Galindez, supra, that Apprendi error is evaluated for harmlessness 

based on the record and the rational jury standard. 

9 
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Based on these legal principles, the fact that Owen's actual jury recommended 

death by a vote of 10-2 does not and cannot automatically result in a new penalty 

phase for him. To hold as such would actually eviscerate the harmless error analysis 

by creating a "barrier so high that it could never be surmounted" and results in 

defacto per se reversible error. That outcome is exactly the scenario rejected 

completely in Neder, supra. There can be no greater temptation to engage in 

speculation than attempting to decide why two particular jurors out of twelve 

subjectively voted for life in this case. Undue focus on that subjective vote is the 

antithesis of the rational jury test. See Hurst, supra, (reaffirming precedent that 

harmless error review precludes speculation as a part of the analysis). The standard 

is an objective one, from a view looking forward at a rational jury applying the 

correct law/instruction; the actual vote of the previous jury is not dispositive. In fact, 

Owen's claim that the jury's non-unanimous recommendation requires automatic 

reversal is explicitly contrary to both the objective nature of the analysis; and in 

reality transforms the analysis into one of futile speculation resulting in per se 

reversible error. Consequently, based on the law that clearly delineates the 

parameters of the harmless error analysis, this Court is not precluded from finding 

the Hurst error harmless in this case. Because the proper test relies on a rational jury, 

10 
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which has been instructed properly, the record in this case demonstrates beyond a 

reasonable doubt that Owen would receive a unanimous recommendation for death. 

CONCLUSION 

Based on the foregoing, Owen's successive motions should be denied 

summarily. In Case No. 84-4000, the motion must be denied summarily as Hurst I 

and Hurst II are not retroactive and therefore are not available to Owen. In Case No. 

84-4014, although Hurst I and Hurst II do apply the motion must be summarily 

denied as any Hurst error was harmless beyond a reasonable doubt. 

Respectfully submitted 
PAMELA JO BONDI 
ATTORNEY GENERAL 

/S/ Celia Terenzio ---
Assistant Attorney General 
Florida Bar No. 0656879 
1515 N. Flagler Dr. - Suite 900 
West Palm Beach, Florida 33401 
Office: (561) 837-5016 
Facsimile: (561) 837-5108 
E-Service: 

CapApp@MyFloridaLegal.com 
EMail:Celia.Terenzio@myfloridalegal.com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 28h day of September, 2017, I 

electronically filed the foregoing Notice of Appearance with the Clerk of the Court 
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by using the E-POR T AL FILING SYSTEM which will also send notice of electronic 

filing to the following: to James Driscoll Esq., at driscoll@ccmr.state.fl.us; David 

Hendry at hendry@ccmr.state.fl.us and Gregory Brown, Esq. 

brown@ccmr.state.,fl.us; the Honorable Judge Gene Kelly mdriscoll@pbcgov.org 

/S/ Celia Terenzio --
CELIA TERENZIO 
Assistant Attorney General 

CO-COUNSEL, STATE OF FLORIDA 
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Filing# 62612520 E-Filed 10/10/2017 10:22:59 AM 

IN THE CIRCUIT COURT OF THE FIFTENTH CIRCUIT, 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA 
Plaintiff, 

v. 

DUANE EUGENE OWEN, 
Defendant. 

-------------

CASE NUMBER: 84-4000, 84-4014 

I 

NOTICE OF TELEPHONIC APPEARANCE 

COMES NOW, the Defendant in the above-styled cause, and hereby 

gives notice as follows: 

The undersigned received permission to appear by phone at the 

last hearing on these cases. The undersigned respectfully asks to 

appear by phone for the status hearing set the two cases listed 

above. 

Date of hearing: October 16, 2017 

Time: 8:30 am 

Phone Number for counsel: 813-558-1608 

Respectfully submitted, 

James L. Driscoll Jr. 
James L. Driscoll Jr. 
Assistant CCRC-M 
12973 N. Telecom Parkway 
Temple Terrace, Florida 
33637 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing has been 

furnished by e-mail to all counsel of record and the assigned judge 

on October 10, 2017. 

James L. Driscoll Jr. 
James L. Driscoll Jr. 
Assistant CCRC-M 
12973 N. Telecom Parkway 
Temple Terrace, Florida 
33637 
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Filing# 64933111 E-Filed 12/04/2017 04:20:00 PM 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

vs. CASE NOS.: 84-4014 & 84-4000 

DUANE EUGENE OWEN, 

Defendant. 
I ------------

NOTICE OF SUPPLEMENTAL AUTHORITY 

COMES NOW, the Defendant, DUANE EUGENE OWEN, by and through 

undersigned counsel, and hereby gives notice of relying on the 

following supplemental authority in support of the claims now 

before this Court in the above-styled causes: 

1. Penalty Phase Jury Verdict Form returned in State v. 
Bannister, Fifth Judicial Circuit, Marion County: 2011-CF-3085. 

2. Penalty Phase Jury Verdict Form returned in State v. Matos, 
Sixth Judicial Circuit, Pasco County: 2014CF005586AXWS. 

3. Penalty Phase Jury Verdict Form returned in State v. Wells, 
Eighth Judicial Circuit, Bradford County: Case No: 04-2011-CF-
000498-B. 

Copies attached. 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true copy of the foregoing has been 

furnished by e-mail to all counsel of record and the assigned judge 

on December 4, 2017. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

S/DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl.us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973 N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 
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IN THE CIRCUIT COURT OF THE FIFTH JUDICIAL CIRCUIT 
IN AND FOR MARION COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, 

V. 

JAMES BANNISTER 
Defendant. 

I -------------

CASE NO: 2011-CF-3085 

VE RD IC TASTO SENTENCE ~ 

W th 
. fi d .c.11 th D .c. dCOUNJ_T l B ~- ~thi 

e e Jury m as 10 ows as to e e1en ant, runes anruster, m. s case: 

. rJ~\ \v 
A. Aggravating Factors as to Count One: (\ \.:) V 0 . 

We the jury unanimously find th~e State·-has established:~na"'a reasonable doubt 
the existence of the aggravating,factor:'Th; D~f~nd~t w~preyiously cohvi~t~d of_a capital 
felony or a felony involving_the-use'of)lirtat:Ofviolence;to aperiot)-./ 

~s ✓ ~ 0v \S0 \:> 
,,_<\\ ~ -cl<\\\\> 

_\We,t!te j¥1"Y~unanimo~sly;fin~thB:_t_ the J!'1te has established b:y~nd a reasonable d~ubt. 
the existe_p.ce o;the aggravafu!gffactor: ... Toe·cap1tal felony was a hormc1de and was comnntted, m ::d, cal✓at;s~•d Dl81fuer without any pretense of moral or legal justification. 

NO ___ ~J 
If you answer YES to at least one· of the aggravating factors listed, please proceed to 
Section B. lfyou answered NO to every aggravating factor listed, do not proceed to Section 
B; the Defendant, James Bannister, is not eligible for the death sentence and will be . 
sentenced to life in prison without the possibility of parole. Please sign and date the verdict 
form. 

B. Sufficiency of the Aggravating Factors as to Count One: 

Reviewing the aggravating factors that we unanimously found to be established beyond a 
reasonable doubt in Section A, above, we the jury unanimously find that the aggravating factors 
are sufficient to warrant a possible sentence of death. 

YES_/--'-
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NO ----
lfyou answer YES to Section B, please proceed to Section C. If you answer NO to Section 
B, do not proceed to Section C; the Defendant, James Bannister will be sentenced to life iµ 
prison without the possibility of parole. Please sign_ and date the verdict form. 

C. Mitigating Circumstances: 

Any, some or all of the jury find that the following mitigating circumstances have been 
established by a greater weight of the evidence as to the defendant, JAMES E. BANNISTER: 

LWhen the First Degree Murder was committed James Bannister was under the 
influence of extreme mental or emotional disturbance. 

NIYEfos ✓ d YES b 1 "d th-·(\ 0th~ fthi 
you answere a ove, p ease proVI e e Jury vote asJo e existence o s 

mitigating circumstance. (\ (5V V · <') 
V01EOF_l_YesT0_9_No'/)\) · A~ 
2 Th . - fJ L/B \ '1 . Ii/') . al" ~ f hi d . e capacity o ames anmster to appreciate t e crumn ity o s con uct or to 

conform his conduct to therequiiements ~flaw was·suhstantially'iinpaired. 

( o- )V \'~- \~ 
~~ -~~\___/ /\(\\)V 
~If\\ \ \/d-YES b/Jl.\ \) )d th . th . fthi you answere a ove,p ease-proVI e e Jury vote as to e existence o s 
ntltigat~g circumstance.~ 

( 0 ) 
VOTE \OF~Yes TO No /~-
3. Mr. Bannister's mother was raised by a white family in rural Pennsylvania. 

YES -----'-✓-
NO ----
If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF \ d\ Yes TO No 

4. Mr. Bannister's father was violent with his mother. 
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YES ✓ 
,NO ___ _ 

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF~ YesTO_No 

5. Mr. Bannister's father burned his mother's house down when Mr. Bannister was a 
small child. 

YES ✓ · ~ 
::ou answered YES above, please provide the]'ury ~the existence of this 
mitigating circumstance. () ~ \) 

VOTEOF\dl YesTO_~);\)V . ~ 
6. Mr. Bamtlster' s moth-:?~o ~?orida to escaf?;;;s . 

YES .6'.'.(~ \5 ~ \C\'v V 
NO~ \ .;:;_J ('\\)\) 

<"~~ans~ YES .oovOease provide the jury vote as to the existence of this 

~iiig c~6 '---" . 
VOTE OR lQ,ro No < c__,J -

7. Mr. B~s2 lived in a tent with his mother and sister. 

YES 
NO 

-.......-

----

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF~ Yes TO __ No 

·· 8. Mr. Bannister's mother left him and his sister alone in the tent. 

YES 
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NO ----

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTEOF \d\YesTO No 

9. Mr. Bannister had an unstable childhood. 

·YES ✓ 
NO____ . . 

If you answered YES above, please provide the jury vote as Ue existence of this 
mitigating circumstance. \ t) ~ ~ 

VOTEOF~YesTO_No ~ ~\>~ 
10. Mr. Bannister did not have a §teady father figure because.hiar had six children 

• ;:ill;:;0\jtV~~\)_)V 
If - A \d 

O
YE~-s_) b 1 _.,.., ~·-d :'\\th .• \· th · fthi you answere __ a ove, p ease prov1 e· y e Jury vote as to e existence o s 

,niitigating_cir~umstance. ·\ ~JV · 
~l\lla._y~~No . . 

11. Mr. Bannist,s0mother had a drug problem. . < 0>-_./ 
YES\ (")~ 
NO\/ 

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF _l_a Yes TO ·_No 

12. Mr. Bannister's mother was physically abusive. 

YES 
NO--✓--•-
----

. If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 
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VOTE OF Yes TO No 

13. Mr. Bannister's mother was emotionally neglectful. · 

YES ✓ 
NO'.:· 

If you answered YES above, please provide the jury vote as to the existence of this 
. mitigating circumstance. 

VOTE OF la_ Yes TO _No 

YES--""-✓-

. If you answered YES above, P,l~ro~ury vote as'~existence of this 

. mitigating circums~ \ C::, \) _____. ~~ \) 
VOTEOF \cl YesfO'./\ No) ~\ 

-~\-~ ~ 

,YE~✓\ . 

~!2 ~:~S~lease provide the jury vote as to the existence of this 
•• • .r r. \ -

rmt1gatmg.crrcumstance. < \':--._./ 
VOTE OF \ d\ Yes TO v- No 

16. Mr. Bannister was exposed to racism in his mother's family. 

YES ✓ 
NO ----

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTEOF \~YesTO_No 

17. Mr. Bannister was expo~ed to racism !n_the community. 

YES ___ _ 
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No_,_L_ 
If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF Yes TO No 

18. Mr. Bannister's mother has multiple mental health diagnoses. 

YES_✓_ 
NO ----

If .y?u ~sw~r~d YES above, please provide the jury vote as(th~stence of this 
rmtlgating crrcumstance. ,· ~ v 

. VOTE OF la_ Yes TO _No. \\ ~ 
19. when Mr. Bannister's mother went,to ~he W-9S·Sent to live·with his father who 

;s•✓torum. ~\)\J ~~. 
If - ~ YE~S~ l __ ,(\d th~ th . fthi you answ~re , auove, p ease;prov1 e e Jl!!"Y vote as to e existence o s 
mitigatirig cir2um_§tarice. ~\ ~v · 

0<\\ -- ) ,v ;ioTE~)1±,_ YesTOl__No 

20. Mr{annister'sfuthir~y abused his sister. 
r O ) 

YES~\..___/ . 
NO\ V ) 

~ 
If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. · 

VOTE OF(~ Yes TO No 

21. Mr. Bannister tried to protect his sister from his father. 

YES V::::: 
'NO ----

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 
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· VOTE OF ll_ Yes TO _No 

22. Mr. Bannister was physically assaulted by his father. 

YEs~V::::
NO ----

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF la_ YesJO_No 

23. !!~!~ster was left in the home with his father' s~girlfri~his father was . 

YES V (\ \ \) 
NO ' ~ 

· mitigating circumstan;; \ C::, \) ~ ,.) "'\) 
. VOTE OF la._ Yes1TO"'\ ~) ~ 

24. Mr. B"!'fil' ~~d-~ multi])legn>Oom~s and foster homes between the 
ag. es of+3 and,HJ ~\ - ~ V 
<\\ ~ ,v (\~s, \ vr rJ ~\ ~/- 0 
If you answ~'d ~ above, please provide the jury vote as to the existence of this 

• • /, ,.\ I 
rmt1gatmg circumstance. . v J 
votl\g_F✓R YesTO_No 

25. Mr. Bannister did not receive counselling although it was recommended. 

YES 
NO_-_-_----' -✓re..._,_,,,.._-_ 

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstan~e. 

VOTE OF Yes TO No 

26. Mr. Bannister's mother sent him away because she was on drugs. 
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YES~✓-
iNO ----

If you answered YES above, please provide the jury vote as to the existence of this 
. mitigating circumstance. 

VOTE OF~ Yes TO_· _No 

27. Mr. Bannister lived in foster homes in high crime areas. 

·YES ✓ 
NO 

If yo_u_an __ -sw_e_r-ed-YES above, please provide the jury vote·as Qe.existence of this 

:::~:~~:--:. (?>\>~\/ 

If <\ \d YE~S b I ,,_ ( .dr\th . . th . fthi you~answere -- a ove, P. ease,prov1 e T eJury vote as to e existence o s 

,\H\\n)~\unstan~ \ ~JV 
~oF3 Yes~r~No 

29. Mr. Bannist(h~ositive relationship with Quennell and Tyra Bartlet. ' <" "'\ ...____./ ' 
YES, rl 
NO \ / 

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF~ Yes TO _No 

30. Mr. Bannister worked to better himself while incarcerated in Maryland. 

YES---&.✓-
NO ----

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 



000214

1 VOTE OF H_ Yes TO __ No 

31. Mr. Bannister upon release from prison obtained gainful employment. 

YES--%-✓-
NO ----

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF ld\ Yes TO No 

32. Mr. Bannister spent time with his nephew while his brothe~incarcerated . 

. ~ ✓ ~\j>v" 
If you answered YES above, pleas~ro~ury vote.as~istence of this 

mitigating circwnstan~ \ ~ \) ~· ~ ,_sv 
VOIB OF &.Yes,TO"'> J-!o (\ ~ \) 

33. Mr. Bannistl was ~o~ve of his1rephew's,m9ther while his brother was 

incarceiilted~ n\\\j v 
0Q~_L rJ:0 ~/ ~o 

. If you answekiYES above, please provide the jury vote as to the existence of this 
• ._/ • ';,\ I 

In1t1gatmg crrcumstance. 
\ v ) 

VOTE•,OF,..\~ Yes TO No .... --
34. Mr. Bannister has positive relationships with his sisters. 

YES ✓ -~--
NO ----

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF ~.Yes TO _No 

35. Mr. Bannister was a positive influence on his sister Sable while he was incarcerated. 
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YES 
NO 
✓ 

----

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF \~ Yes TO No 

36. Mr. Bannister has a loving relationship with his son. 

YES ✓ 
NO 

If-yo_u_an-sw_e_r-ed-YES ab~ve, please provide the jury ~ote as Ue.existence of this 

·. mitigating circumstance. \ t) ~ ~ 

VOTEOF~YesTO_No Gh\)tr 
37. Social Services did not make the'effcirt to place·Mr. Bannist~ relatives who 

;mu~:~~\j\>~'0~~V 
If yoll'3')J..i.YES above, pleilse~~ury vote as to the existence of this 

rti\\n)~umstance. \ ~JV 
~ OF 11,,_ Yese-'"' No 

38. Mr. Bannist(,s~rs d~be life at home as being like a boot camp. 
~ \.~ . . 

YES, y/2 
NO\/ 

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF la YesTO_No 

39. Mr. Bannister suffers from PTSD. 

YES 
NO_-_-_ --"'LL-=.-::· 

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 
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VOTE OF Yes TO No 

40. Mr. Bannister suffered from multiple traumatic brain injuries. 

YES_...,..\/,_____ 
NO ----

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF ~ Yes TO lQ_No 

41. Mr. Bannister's two closest friends from Baltimore were,b0murdered. . \j>~,/ 
NrYEr

08 ✓ d YES b 1 /\ ~d th$) \) ./'\h . fthi 
. you answere a ove, p ease proVI e eJury vote as•to t e existence o s 

mitigating circumstan~ \ C::, \) '----' . ~ y 
VOTEOF~YeSK> ~) 0v 

42. Mr.,B.:;2-J~jell in a s1ructC~ent. 

~>-~-b~v~ 
· If you ans~e'l~ above, please provide the jury vote as to the existence of this 

•• /, • \ J 
· m1t1gatmg circumstance. 

\ CJ ) -
VOTE_gF>\ 0\ Yes TO_No 

43. Mr. Bannister has skills that could be useful in prison population. 

YES__._✓_ 
NO ----

If you answered YES above, please provide the jury vote as to the existence of this 
mitigating circumstance. 

VOTE OF~ Yes TO _No 
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44. Any other factors in James Bannister's character, background, or life or the 
· circumstances of the offense that would mitigate against the imposition of the death 

penalty. 

YES ✓ ----
NO ----

If you answered YES above, please provide the jury vote as to·mi existence of this 
mitigating circumstance. 

VOTE OF _5__ Yes TO 1 No 
Please proceed to Section D, regardless of your findings in Section C. 

D. Eligibility for the Death Penalty. ~ ~ 
We the jury unanimously find that the aggravating'fictors ~t-were proven beyond a 

reasonable doubt in Section A above outweigh the mitigating 'ciic~stances established in 

;:on ✓ove ~ to FkmDe~e M0 \) ~ V v ~ . 

If you answered YES to·Sd~ease proceed-[.}~~ answered NO to 
Section D, do not proce~d(ihe D~feii°dant, Ja~ Baniti~ter will be sentenced to life in -

. . h h' \.~bill. 1f I Pl ...... \ ,- r, d>..1- h d' ti pnson wit out t e poss1 ty. o paro e. ~ ease s1~ a~ uate t e ver 1ct orm. _.,(\\ ~> Tty]\~ ~ V 
E. Jury"Vezyict as.Jo Death PenalK \...J 

~ianimouslyfc>ld that at least one aggravating factor has been established 
beyond a reasonable dotlbt hi Sebtion A above, and having unanimously found that the 
aggravating fact6rs are 'stfficielit to warrant a sentence of death in Section B above, and having 
unanimously fo'und ~the ~ggravating factors outweigh the mitigating circumstances in Section D 
above, additionally,~w{the jury unanimously find that the Defendant, James Bannister, should be 
sentenced· to death:~ 

YES ___ _ 
NO _ _.._i7_ 

IfNO, our vote to impose a sentence of life imprisonment without the possibility of 
parole is:, · 

4 life 
Ideath 

If your vote to impose death is less than unanimous, the trial court shall impose a sentence 
of life without the possibility of parole. · 



ay ofNovember, 2017.
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IN THE CIRCUIT COURT OF THE FIFTH JUDICIAL CIRCUIT 
IN AND FOR MARION COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, 

v. 

JAMES BANNISTER 
Defendant. 

I ---------------' 

CASE NO: 201 I-CF-3085 

VERDICT AS TO SENTENCE ~ 

W th 
. · fl d ~ 11 th D fi dCOUNJ T 

2 

B. -· ~thi . 
e e Jury n as 10 ows as to e e en ant, runes \\\) _s case: 

A. Aggravating Factors as to Count. Two: G b V ~ . 
We the jury unanimously find thaGite State has established'·heic>nci'a reasonable doubt 

the existence of the aggravating factor:\Th~Defendimt was pre~iou"sly c6nvi~te'°d of.a capital 
felony or a felony involving th€us&ortfuea£of violence to' a·ier~o{)-...,...-' 

~s ✓ ~<\0\5 v D\)~ 
~Wil~~ ufumimously1fincljc ~tale has established beyond a reasonable doubt 

the existence of the~ggravating(factor:,The-capital felony was a homicide and was committed in 
a cold, c~culattd, and premeditated-manher without any pretense of moral or legal justification. 

YES ✓00-NO --\ Q 

. \ 
If you answer YES to at least one of the aggravating factors listed, please proceed to 
Section B. If you answered NO to every aggravating factor listed, do not proceed to Section 
B; the Defendant, James Bannister, is not eligible for the death sentence and will be 
sentenced to life in prison without the possibility of parole. Please sign and date the verdict 
formi 

B. Sufficiency of the Aggravating Factors as to Count One: 
Reviewing the aggravating factors that we unanimously found to be established beyond a 

reasonable doubt in Section A, above, we the jury unanimously firid that the aggravating factors 
are sufficient to warrant a possible sentence of death. 

YES ✓ 
--+----

NO ----
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If you a~swer YES to Section B, please proc~ed to Section C. If you answer NO to Section 
B, do not proceed to Section C; the Defendant, James Bannister will be sentenced to life in 
prison without the possibility of parole. Please sign and date the verdict form. 

C. Mitigating Circumstances: PLEASE REFER TO SECTION C IN COUNT 1 

Please proceed to Section D, regardless of your fmdings in Section C. 

D. Eligibility for the Death Penalty. 

We the jury unanimously find that the aggravating factors that were proven beyond a 
reasonabie doubt in Section A above outweigh the mitigating circumstances established in 

·:on C ✓" as to First Degree Murder. ~ '\?· 
NO___ ~\r 
If you answered YES to Section D, please proceQSection· E. If you.answered NO to 
Section D, do not proceed; the Defendant, (Jariie~,Banni~t;r will be\ientenc'ed to life in 
prison without the possibility~\,: rJt& Ynd dat~:t( vjct,e...i-m. 

E.JuryVerdictastoDeathPenalty? V ~~ 
Having un~o-~~'.that at least-one-Ovatjp.g·factor has been established 

beyond a reasonable dcfubt.in Se~tion A above>and having\unanimously found that the 
aggravating·factors are s~fficient to wainirit a seiltente of death in Section B above, and having 
~otislx fci1F~ 9i~·ihe ag~av~g,t:actor~.

1
ou~eigh the mitigating circumstances in Section 

D above, additionally, we the jury unanimously find that the Defendant, James Bannister, should ::em~ed_tQ0\_J 
NO . ✓.:-:,__~ 

IfNO, our vote to impose a sentence of life imprisonment without the possibility of 
parole is: 

~ life 
o death ·-~ 

If your vote to impose death is less than unanimous, the trial court shall impose a sentence 
of life without the possibility of parole. ,~ 
So say~ all, this_\ ___ dey ofNovember, 2017.~ 

Fo~ CS 
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IN THE CIRCUIT COURT OF THE FIFTH JUDICIAL CIRCUIT 
IN AND FOR MARION COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, 

v. 

JAMES BANNISTER 
Defendant. 

CASE NO: 201 l-CF-3085 

I -------------
VE RD IC TASTO SENTENCE~v ~ 

COUNT 3 \ ,~d V 
We the j,ey find as follows as to the Defendant, J7e•~J,n-thi?> 

A. Aggravatin~ Factors. as to Cou:t ~'2:\\ \__/ . ~ \\ ) .. 
We the Jury unarumously firid,that the·State has established beyond a reasonable doubt 

the existence of the aggravating-facto!) The Defendant was' prfvii>usly":" cotivicted of a capital 
felony or a felony involvingthe•tlsVthr~t ofvioleric'e to a p6-sori?' 

~s ~('~o /\<\\J0V" 
<\\ \V 1-J\ \) ) . 
We the Jury unanimously find.that the-State has established beyond a reasonable doubt 

the existehce or'the aggravating fact~The capital felony was a homicide and was committed in 
a cold, calculated, and,p~emediJted manner without any pretense of moral or legal justification. 

/(~\__,) YES 
NO 

We the jury unanimously find that the State has established beyond a reasonable doubt 
the existence of the aggravating factor: The victim of the capital felony was a person less than 12 
years of age. 

YES - ✓ 
NO ----

If you answer YES to at least one of the aggravating factors listed, please proceed to 
Section B. If you answered NO to every aggravating factor listed, do not proceed to Section• 
B; the Defendant, James Bannister, is not eligible for the death sentence and will be 
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sentence<J to life in prison without the possibility of parole. Please sign and date the verdict 
form. 

I 
B. Sufficfoncy of the Aggravating Factors as to Count One: 

Reviewing the aggravating factors that we unanimously found to be established beyond a 
reasonable doubt in Section A, above, we the jury unanimously find that the aggravating factors 
are sufficient to warrant a possible sentence of death. 

YES ./ . 
NO ----

Ifyou a'nswer YES to Section B, please proceed to Section C. Ifyo0.wer'N0 to Section 
B, do not proceed to Section C; the Defendant, James Banni;ter ~ill.be sentenced to life in 
prison without the possibility of parole. Please sign andclatJ\th~\e:i;-dict form. 

. U\ \\J ~· 
C. Mitigating Circumstances: PLEASE REFER TO·SECTION C (COUNT 1 

Please pi'oceed to Section D, regardlesq$&~: Secti;.;' er\) 
D. Eligitiility f~r the ~th-P~~ - (.\ ~ \>_) 

We the Jury<'manj,nqfind'that the aggravatmg,factors that were proven beyond a 
reasonable doubt'in I Se~tion A aoove outweigh \the mitigatihg circumstances established in ::00r~v~tDef'J~ v -
NO '-----/ ~ 0 

. ~,_o_) 
If you answered YES to S_~tion D, please proceed to Section E. If you answered NO to 
Section D, do ~ot p;ocJed; the Defendant, James Bannister will be sentenced to life in 
prison without the possibility of parole. Please sign and date the verdict form. 

: V 

E. Jury Verdict as to Death Penalty 

Having unanimously found that at least one aggravating factor has been established 
beyond a reasonable doubt in Section A above, and having unanimously found that the · 
aggravating factors are sufficient to warrant a sentence of death in Section B above, and having 
unanimously found that the aggravating factors outweigh the mitigating circumstances in Section 
D above, additionally, we the jury unanimously find that the Defendant, James Bannister, should 
be sentenced to death. 

YES 
NO_-_-_-_-_.;;✓==== 
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IfNO, our vote to impose a sentence of life imprisonment without the possibility of 
parole is:• 

4 life 
_I death 

If your vote to impose death is less than unanimous, the trial court shall impose a sentence 
of life without the possibility of parole. 

't\-... 
So say we all, this · \ 1 - day of November, 2017. 

.r\ 

" \ \ 

(\~ b\> 

00 
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IN THE CIRCUIT COURT OF THE FIFTH JUDICIAL CIRCUIT 
IN AND FOR MARION COUNTY, FLORIDA 

STATE OF FLORIDA, 
. Plaintiff, 

V. 

JAMES BANNISTER 
Defendant. 

I -------------

CASE NO: 2011-CF-3085 

VERDICT AS TO SENTENCE ~ 

W th 
.. , fi d .c.11 . th D.' dCOUNJ T

4 

B -· ~thi 
e e J: m as 10 ows as to e eien ant, runes anrustep s case: 

_ A. Aggravating Factors as to Count Four:('\ b V G 
We the jury unanimously find thatttle State,has established~nd'a reasonable doubt 

the existence of the aggravating factor~-The D'eiendfuit was pre\ijously cohvi6te"d of a capital 
.t'. 1 . .t'. 1 . 1 . th / ( ~ilir\ \ f . 1 / / \ Ill. ~ ie ony or a ie ony mvo vmg e use or eato vio ence:to a:perso~ 

~S ,w~~~~~~~~:::: OOyond are=rnilileOOu~ 
the existenc'e of the~ggravating fact6f: ... The·capital felony was a homicide and was committed in 
a cold, c~culat~d, and pr~~ted manher without any pretense of moral or legal justification. 

YES ✓~~-
NO ___ ~~ 

We the jury unanimously fmd that the State has established beyond a reasonable doubt 
the existence of the aggravating factor: The victim of the capital felony was a person less than 12 
years of age. 

YES / 
NO ----

If you answer YES to at least one of the aggravating factors listed, please proceed to 
Section B. If you answered NO to every aggravating factor listed, do not proceed t() Section 
B; the DFfendant, James Bannister, is not eligible for the.death sentence and .Will be· 
sentenc~ to life in prison without the possibility of parole. Please sign and date the verdict 
form. 1 
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B. Sufficiency of the Aggravating Factors as to Count One: 
I 

R~viewing the aggravating factors that we unanimously found to be established beyond a 
reasonabfu doubt.in Sectio·n A, above, we the jury unanimously find that the aggravating factors 
are suffident to warrant a possible sentence of death. . 

YEs~V~
No ----

If you answer-YES to Section B, please proceed to Section C. If you answer NO to Section 
B, do not proceed to Section C; the Defendant, James Bannister will'tie sentenced to life in 
prison without the possibility of parole. Please sign and date the ve;dict'forin. 

. .- ( 1' ~~ 
C. Mitigating Circumstances: PLEASE REFER TO SECTION CJN·COUNT 1 \ \V. -
Please proceed to Section D, regardless of yonr r;;;;;Jgs ~ section '2:/') 
D. E6gihility for the Death Penalty.~~ \J Ll "'\) 

We the jury unanimousl~that tl_ie aggravatingars thafwere proven beyond a 
reasonable doubt in SectionAabbve butw'eigh the miii'gating cfrcuin§umces established in 

Section C above ast·F~'Mfuder. \'e-10 \/ 
YES A\ j A\\\) 
NO \\~ 1v __ ~v . 
If you answered YES to·Sectiop..!?, pJease proceed to Section E. If you answered NO to 
Section D, do not proc~edf theiDefendant, James Bannister will be sentenced to life in 
prison withou~e

1
~o'sybili_ty·~f parole. Please sign and date the verdict form. 

E. Jury Verdict as to·Death Penalty ,._,,.. 

Having unanimously found that at least one aggravating factor has been established 
beyond a reasonable doubt in Section A above, and having unanimously found that the 
aggravating factors are sufficient to warrant a sentence of death in Section B above, and having 
unanimously found that the aggravating factors outweigh the mitigating circumstances in Section 
D above, additionally, we the jury unanimously find that the Defendant, James Bannister, should 
be sentenced to death. 

YES 
NO--V~-

-----

If NO, our vote to impose a sentence oflife imprisonment without the possibility of 
parole is1 



life
1death

Ifyour vote to impose death is less than unanimous, the trial court shall impose a sentence
of life without the possibility of parole.

So say we all, this day ofNovember, 2017.

Forep

O

000226
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"-:-, .,,...,. •. ).. 

•.• 
JURY VERDICT FOR COUNT ONE (NICHOLAS LEONARD) 

We the jury find as follows as to ADAM MATOS in this case: 

A. Aggravating Factors: 

We the jury unanimously find that the State of Florida has proven beyond a reasonable doubt them 
existence of the following: 

l. ADAM MATOS was previously convicted of another capital felony. 
YES / 

NO -------

2. The First Degree Murder was especially heinous, atrocious or cruel. 
YES V · 
NO -------

~ If you answer YES to at least one of the aggravating factors listed, please proceed to O 
Section B. If you answered NO to every aggravating factor listed, do not proceed to Section 
B; ADAM MATOS is not eligible for the death sentence and will be sentenced to life in 
prison without the possibility of parole. 

B. Sufficiency of the Aggravating Factors: 

Reviewing the aggravating factor(s) that we unanimously found to be proven beyond a 
reasonable doubt (Section A), we the jury unanimously find that the aggravating factors are 
sufficient to warrant the possible sentence of death. 

YES '✓ 

NO -------

If you answer YES to Section B, please proceed to Section C. If you answer NO to Section 
B, do not proceed to Section C; ADAM MATOS will be sentenced to life in prison without 
the possibility of parole. · 

C. Eligibility for the Death Penalty 

We the jury unanimously find that the aggravating factors, that were proven beyond a reasonable 
doubt (Section A) outweigh the mitigating circumstances that were established. 

·YES / 

NO -------

• 

• 
• • • 

• 
• • • -• .. • 

• . ~ 
~ 

• • -
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j . . "" 

If you answered YES to Section C, please_proceed to Section D. If you answered NO to 
Sectjon C do not proceed; ADAM MATOS will be sentenced to life in prison without the 
possibility of parole. 

D. Jury Verdict as to the Death Penalty 

Having unanimously found that at least one aggravating factor has been proven beyond a 
reasonable doubt (Section A), that the aggravating factors are sufficient to warrant a sentence of 
death (Section B), and that the aggravating factors outweigh the mitigating circumstances 
(Section C), we the jury unanimously find that ADAM MATOS should be sentenced to death: 

YES -------
NO_~✓---

IfNO, our vote to impose a sentence of life is ~ to j~ ---

If your vote to impose the death is less than unanimous, the ~rial court shall impose a 
sentence of life without the possibility of parole. -

Dated this aJ ~f day ofNovember, 2017, in Pasco County, Florida. 

(Signature of the Foreperson) 
' 
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-·· 

JURY VERDICT FOR COUNT TWO (MEGAN BROWN) 

We the jury find as follows as to ADAM MATOS in this case: 

A. Aggravating Factors: 

We the jury unanimously find that the State ~f Florida has proven beyond a reasonable doubt the 
existence of the following: · 

1. ADAM MATOS was previously convicted of another capital felony. 
YES { . 

NO -------

2. The First Degree Murder was especially heinous, atrocious or cruel. 
YES ( 

NO -------

If you answer YES to at least one of the aggravating factors listed, please proceed to I 
Section B. If you answered NO to every aggravating factor listed, do not proceed to Section~ 
B; ADAM MATOS is not eligible for the death sentence and will be sentenced to life in · 
prison without the possibility of parole. 

B. Sufficiency of the Aggravating Factors: 

Reviewing the aggravating factor(s) that we unanimously found to be proven beyond a 
reasonable doubt (Section A), we the jury unanimously find that the aggravating factors are 
sufficient to warrant the possible sentence of death. 

YES ·✓ 

NO -------

If you answer YES to Section B, please proceed to Section C. If you answer NO to Section 
B, do not proceed to Section C; ADAM MATOS will be sentenced to life in prison without 
the possibility of parole. 

C. Eligibility for the Death Penalty 

We the jury unanimously find that the aggravating factors, that were proven beyond a reasonable 
doubt (Section A) outweigh the mitigating circumstances that were established. 

YES / 

NO -------
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If you answered YES to Section C, please proceed to Section D. If you answered NO to 
Section C do not proceed; ADAM MATOS will be sentenced to life in prison without the 
possibility of parole. 

D. Jury Verdict as to the Death Penalty 

Having unanimously found that at least one aggravating factor has been proven beyond a 
reasonable doubt (Section A), that the aggravating factors are sufficient to warrant a sentence of 
death (Section B), and that the aggravating factors outweigh the mitigating circumstances 
(Section C), we the jury unanimously find that ADAM MATOS should be sentenced to death. 

YES ------
NO _ __.._/ __ _ 

ff NO, our vote to impose a sentence oflife is C} to /0 ~--

If your vote to impose the death is less than unanimous, the trial court shall impose a 
sentence of life _without the possibility of parole. 

Dated this &t 4/ day of November, 2017, in Pasco County, Florida. 
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. 
JURY.VERDICT FOR COUNT THREE (GREGORY BROWN) 

We the jury find as follows-as to ADAM MATOS in this case: 

A. Aggravating Factors:· 

' We the jury unanimously find that the State of Florida has proven beyond a reasonable doubt the 
existence of the following: 

1. ADAM MATOS was previously convicted of another capital felony. 
YES ,I 
NO -------

2. The First Degree Murder was especially heinous, atrocious or cruel. 
YES \/ 

NO -------

II 

If you answer YES to at least one of the aggravating factors listed, please proceed to o 
Section B. If you answered NO to every aggravating factor listed, do not proceed to Section i:°) 
B; ADAM MATOS is not eligible for the death sentence and will be sentenced to life in 
prison without the possibility of parole. 

B. Sufficiency of the Aggravating Factors: 

Reviewing the aggravating factor(s) that we unanimously found to be proven beyond a 
reasonable doubt (Section A), we the jury unanimously find that the aggravating factors are 
sufficient to warrant the possible sentence of death. 

YES_~✓--
NO -------

If you answer YES to Section B, please proceed to Section C. If you answer NO to Section 
B, do not proceed to Section C; ADAM MATOS will be sentenced to life in prison without 
the possibility of parole. 

C. Eligibility for the Death Penalty 

We the jury unanimously find that the aggravating factors, that were proven beyond a reasonable 
doubt (Section A) outweigh the mitigating circumstances that were established. 

YES / 

NO 

• 

• --• • I 

• -. ~ • - ·~ • l • ~ . .. 
• -
• 
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If you ans:wered YES to Section C, please proceed to Section D. If you answered NO to 
Section C do not proceed; ADAM MATOS will be sentenced to life in prison without the· 
possibility of parole. 

D. Jury Verdict as to the Death Penalty 
. . 

Having unanimously found that at least one aggravating factor has been proven beyond a 
reasonable doubt (Section A); that the aggravating factors are sufficient to warrant a sentence of 
death (Section B), and that the aggravating factors outweigh the mitigating circumstances 
(Section C), we the jury unanimously find that ADAM MATOS should be sentenced to death. 

YES ------
NO ✓ -------

If NO, our vote to impose a. sentence of life is~~-- to /0 
If your vote to impose the death is less than unanimous, the trial court shall impose a 
sentence of life without the possibility of parole. 

Dated th is « / ~f day ofNovember, 2017, in· Pasco County, Florida. 
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JURY VERDICT FOR COUNT FOUR (MARGARET BROWN) 

We the jury find as follows as to ADAM MATOS in this case: 

A. Aggravating Factors: 

We the jury unanimously find that the State of Florida has proven beyond a reas9nable doubt the 
existence of the following: · 

1. ADAM MATOS was previously convicted of another capital felony. 
YES / 

NO -------

2. The First Degree Murder was especially heinous, atrocious or cruel. 
YES / 

NO -------

If yoll' answer YES to at least one of the aggravating factors listed, please proceed to . 
0 Section B. If you answered NO to every aggravating factor listed, do not proceed to Section 0 

B; ADAM MATOS is not eligible for the death sentence and will be sentenced to life in · 
prison without the possibility of parole. 

B. Sufficiency ofthe Aggravating Factors: 

Reviewing the aggravating factor(s) that we unanimously found to be proven beyond a 
reasonable doubt (Section A), we the jury unanimously find that the aggravating facttjrs are 
sufficient to warrant the possible sentence of death. j 

• I 

YES ✓ -------
NO -------

If you answer YES to Section B, please proceed to Section C. If you answer NO to Section 
B, do not proceed to Section C; ADAM MATOS will be sentenced to life in prison without 
the possibility of parole. · 

C. Eligibility for the Death Penalty 

We the jury unanimously find that the aggravating factors, that were proven beyond a reasonable 
doubt (Section A) outweigh the mitigating circumstances tharwere established. 

YES ./ --~'-----

NO -------
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L_.,/ .-•• ~ ... , ... 

If you answered YES to Section C, please proceed to Section D. If you answered NO to 
Section C do not proceed; ADAM MATOS wi11 be sentenced to life in prison without the 
possibility of parole. 

D. Jury Verdict as to the Death Penalty 

Having unanimously found that at l~ast one aggravating factor has been proven beyond a 
reasonable doubt (Section A), that the aggravating factors are sufficient to warrant a sentence of 
death (Section B), and that the aggravating factors outweigh the mitigating circumstances 
(Section C), we the jury unanimously find that ADAM MATOS should be sentenced to death. 

YES ------
NO _____ ; __ _ 

IfNO, our vote to impose a sentence of life is __ I_ to fl 

If your vote to impose the death is less than unanimous, the trial court shall impose a 
sentence ~f life without the possibility of parole. 

Dated this Jf {/ day of November, 2017, in Pasco County, Florida. 

/0 
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FINAL INSTRUCTIONS IN PENALTY PROCEEDINGS - CAPITAL CASES 

Members of the jury, you have heard all the evidence and the argument of 
counsel. It is now your duty to make a decision as to the appropriate sentence that 
should be imposed upon the defendant for the crime of First Degree Murder. There 
are two possible punishments: (I) life imprisonment withqut the possibility of 
parole, or (2) death. 

In making your decision, you must first unanimously determine whether. the 
aggravating factors alleged by the State have been proven beyond a reasonable 
doubt. An aggravating factor is a circumstance that increases the gravity of a crime 
or the harm to a victim. No facts other than proven aggravating factors may be -rn 
considered in support of a death sentence. 

The aggravating factors alleged by the State are: 

I. ADAM MATOS was previously convicted of another capital felony. 

The crime of Murder in the First Degree is a capital felony. Adam 
Matos has been convicted of four counts of Murder in the first degree from 
the events on August 28, 2014. A "previous conviction for a capital felony 
can include multiple capital felony convictions arising from a single 
incident. · p 

2. The First Degree Murder was especially heinous, atrocious or cruel. 

"Heinous" means extremely wicked or shockingly evil. 

"Atrocious" means outrageously wicked and vile. 

"Cruel" means designed to inflict a high degree of pain with utter 
indifference to, or even enjoyment of, the suffering of others·. 

The kind of crime intended to be included as especially heinous, 
atrocious, or cruel is one accompanied by additional acts that show · 
that the crime was conscienceless.or pitiless and was unnecessarily 
torturous to Nicholas Leonard, Megan Brown, Gregory Brown, or 
Margaret Brown. _.,..F-
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As explained before the presentation of evidence, the State has the burden to 
prove an aggravating factor beyond a reasonable doubt. A reasonable doubt is not a 
mere possible doubt, a speculative, imaginary, or forced doubt. Such a doubt must 
not influence you to disregard an aggravating factor if you have an abiding 
conviction that it exists. On the other hand, if, after carefully considering, 
comparing, and weighing all the evidence, you do not have an abiding conviction 
that the aggravating factor exists, or if, having a conviction, it is one which is not 
stable but one which waivers and vacillates, then the aggravating factor has not 
been proved beyond every reasonable doupt and you must not consider it in 
providing a verdict. 

A reasonable_ doubt as to the existence of an aggravating factor may arise 
from the evidence, a conflict in the evidence, or the lack of evidence. If you have a 
reasonable doubt as to the existence of an aggravating factor, you must find that it 
does not exist. However, if you have no reasonable doubt, you should find the 
aggravating factor does exist. 

A finding that an aggravating factor exists must be unanimous, that is, all of 
you must agree that each presented aggravating factor exists. You will be provided 
a form to make this finding as to each alleged aggravating factor and you should 
indicate whether or not you find each aggravating factor has bee~ proven beyond a 
reasonable doubt. 

If you do not unanimously find that at least one aggravating factor was 
proven by the State, then the defendant is not eligible for the death penalty, and 
your verdict must be for a sentence of life imprisonment without the possibility for 
parole. At such point, your deliberations are complete. 

If, however, you unanimously find that one or more aggravating factors have 
been proven beyond a reasonable doubt, then the defendant is eligible for the death 
penalty, and you must make additional findings to determine whether the 
appropriate sentence to. be imposed is life imprisonment without the possibility of 
parole or death. 

The next step in the process is for each individual juror to determine whether 
the aggravating factor proved beyond a reasonable doubt is sufficient to impose a 
sentence of death. If each individual juror does not find that the aggravating 
factors proved beyond a reasonable doubt is sufficient to impose a sentence of 
death, then your verdict must be for a sentence of life in prison without the 
possibility of parole. · 
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If you do unanimously find the existence of at least one aggravating factor 
and that the aggravating factors are sufficient to impose a sentence of death, the 
next step in the process is for you to determine whether any mitigating 
circumstances exist. A mitigating circumstance can be anything in the life of the 

· defendant which might indicate that the death penalty is not appropriate. It is not 
limited to the facts surrounding the crime. A mitigating circumstance may include 
any aspect of the defendant's character, background, or life or any circumstance of 
the offense that may reasonably indicate that the death penalty is not an appropriate 
sentence in this case. 

Among the mitigating circumstances you may consider are: 

1. The age of the Defendant at the time of the crime - 28 years old. 
,:·. 

2. Adam Matos lovesj 11 ·more than anything in the world. _ 

3. Adam Matos's dedication to-is the only reason he came to Florida 

and ended up in this situation. 

4. Life in prison means life without the possibility of parole. 

5. Adam Matos was raised by a single mother with a mental disability. 

6. Adam Matos never knew his father. 

7. Adam Matos's mother would leave him alone with his brother for extended 

periods of time when they were pre-teen age. 

8. The love of Adam Matos's brother. 

9. The love of Adam Matos's mother. 

10. The love of Adam Matos's extended family. 

I I .Adam Matos grew up in poverty, experiencing an unstable home with 

frequent moves. 
··• 

12.Adam Matos grew up experiencing his mother's frequently changing 

boyfriends. 

I 3.As a child, Adam Matos suffered from extreme asthma which required 

emergency room treatment. 
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14.Adam Matos's mother took a two week vacation to South America leaving 

Adam and Peter to fend for themselves when they were 10 and 12 years old. 

15.Adam Matos suffered. an extreme beating when he was a young child with 

plastic blinds and a stick. 

16.Adam Matos was bullied as a child. 

17.Adam Matos was a huge support in helping Nancy Matos through 

rehabilitation for her substance addiction. 

18.Adam Matos graduated from High School. 

19.Adam Matos graduated from Disc Jockey School by commuting every day 

from Pennsylvania to New York City, motivated by the desire to financially 

support his son. 

20.Adam Matos endured the uncertainty of whether he was the father of-

21.Adam Matos's courtroom demeanor. 

22.Adam Matos tried to work to support- and pay rent while in Florida 

by walking long distances, up to 4 miles, to work as a dish washer until Ms. 

Austin helped him buy a bicycle. 

23.Adam Matos shows gratitude and thankfulness. 

24.Adam Matos is always respectful and polite. 

25. The existence of any other factors in Adam Matos 's character, background, 

or life or the circumstances of the offense that would mitigate against the 

imposition of the death penalty. 

It is the defendant's burden to prove that mitigating circumstances exist. As 
explained before these proceedings, the defendant need only establish a mitigating 
circumstance by the greater weight of the evidence, which means evidence that 
more likely than not tends to establish the existence of a mitigating circumstance. 
If you determine by the greater weight of the evidence that a mitigating 
circumstance exists, you must consider it established and give that evidence such 
weight as you determine it should receive in reaching your verdict about the 
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appropriate sentence to be imposed. Any juror persuaded as to the existence of a 
mitigating circumstance must consider it in this case. Further, any juror may 
consider a mitigating circumstance found by another juror, even if he or she did not 
find that factor to be mitigating. 

Your decision regarding the appropriate sentence should be based upon 
proven aggravating factors and established mitigating circumstances that have been· 
presented to you during these proceedings. You will now engage in a weighing 
process. 

The process of weighing aggravating factors and mitigating circumstances is 
not a mechanical or mathematical process. In other words, you should not merely 
total the number of aggravating factors and compare that number to the total 
number of mitigating circumstances. The law contemplates that different factors 
or circumstances may be given different weight or values by different jurors. 
Therefore, in your decision-making process, each individual juror must decide 
what weight is to be given to a particular factor or circumstance. Regardless of the ·· 
results of each juror's individual weighing process-even if you find that the 
sufficient aggravators outweigh the mitigators-the law neither compels nor 
requires you to determine that the defendant should be sentenced to death. 

Once each juror has weighed the proven factors, he or she must determine 
the appropriate punishment for the defendant. The jury's decision regar.ding the 
appropriate sentence must be unanimous if death is· to be imposed. To repeat what I 
have said, if your verdict is that the defendant should be sentenced to death, your 
finding that each aggravating factor exists must be unanimous, your finding that 
the aggravating factors are sufficient to impose death must be unanimous, and your 
finding that the aggravating factor(s) found to exist outweigh the established 
mitigating circumstances must be unanimous, and your decision if to impose a 
sentence of death must be unanimous. 

You will be provided a form to reflect your findings and decision regarding 
the appropriate sentence. If your vote on the appropriate sentence is less than 
unanimous, the defendant will be sentenced to life in prison without the possibility 
of parole. 

The fact that the jury can make its decision on a single ballot should not 
influence you to act hastily or without due regard to the gravity of these 
proceedings. Before you vote, you should carefully consider and weigh the 

.• 
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evidence, realizing that a human life is at stake, and bring your best judgment to 
bear in reaching your verdict. 

When considering aggravating factors and mitigating circumstances, it is up 
to you to decide which evidence is reliable. You should use your common sense in 
.deciding which is the best evidence and which evidence should not be relied upon 
in making your decision as to what sentence should be imposed. You may find 
some of the evidence not reliable, or less reliable than other evidence. 

You should consider how the witnesses acted, as well as what they said. 
Some things you should consider are: 

1. Did the witness seem to have an opportunity to see and know the things 
about which the witness testified? 

2. Did the witness seem to have an accurate memory? 

3. Was the witness honest and straightforward in answering-the 'attorneys' 
questions? 

4. Did the witness have some interest in how the case should be decided? 

5. Did the witness's testimony agree with the other testimony and other 
evidence in the case? 

6. Had the witness been offered or received any money, preferred treatment 
or other benefit in order to get the witness to testify? 

7. Had any pressure or threat been used against the witness that affected the 
truth of the witness's testimony? 

8. Did the witness at some other time make a statement that is inconsistent 
with the testimony he or she gave in court? 

9. Has the witness been convicted of a felony or of a mis.demeanor 
involving dishonesty or false statement? 

I 0. Does the witness have a general reputation for dishonesty or 
truthfulness? 
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The fact that a witness is employed in law enforcement does not mean that 
his or her testimoi:i-y deserves more or less consideration than that of any other 
witness. 

Expert witnesses are like other witnesses with one exception-the law 
permits an expert witness to give an opinion. However, an expert's opinion is onlx 
reliable when given on a subject about which you believe that person to be an 
expert. Like other witnesses, you may believe or disbelieve all _or any part of an 
expert's testimony. 

The defendant in this case has become a witness. You should apply the same 
rules to consideration of his testimony that you apply to the testimony of the other 
witnesses. 

It is entirely proper for a lawyer to talk t9 a witness about what testimony the 
witness would give if called to the courtroom. The witness should not be 
discredited by talking to a lawyer about his or her testimony. 

You may rely upon your own conclusion about the credibility of any 
witness. A juror may believe or disbelieve all or any part of the evidence or the 
testimony of any witness. 

These are some general rules that apply to your discussions. You must 
follow these rules in order to make a lawful decision. 

I. You must follow the law as it is set out in these instructions. If you 
fail to follow the law, your decisions will be a miscarriage of justice. There 
is no reason for failing to follow the law in this case. All ofus are depending 
upon you to make wise and legal decisions in this matter. 

2. Your decisions must be based only upon the evidence that you have 
heard from the testimony of the witnesses, have seen in the form of the 
exhibits in evidence, and these instructions. 

3. Your decisions must not b~ based upon the fact that you feel sorry for 
anyone or are angry at anyone. 

4. Remember, the lawyers are not on trial. Your feelings about them 
should not influence your decisions. 
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5. Your decisions should not be influenced by feelings of prejudice, 
racial or ethnic bias, or sympathy. Your decisions must be based on the 
evidence and the law contained in these instructions. 

In.just a few moments you will be taken to the jury room by the bailiff. 
When you have reached decisions in conformity with these instructions, the 
appropriate forms should be signed and dated by your foreperson. 

The defendant in this case has been convicted of four counts of Murder in 
the First Degree and, although they have been tried together, each count and the 
evidence applicable to it must be considered separately. Your decision as to the 
sentence on one count must not affect your decision as to the sentence on the other 
counts. 

During deliberations, jurors must communicate about the case only with one 
another and only when all jurors are present in the jury room. You are not to 
communicate with any person outside the jury about this case, and you must not 
talk about this case in person or through the telephone, writing, or electronic 
communication, such as a blog, Twitter, e-mail, text message, or any other means. 

Do not contact anyone to assist you during deliberations. These 
communications rules apply until I discharge you at the end of the case. If you 
become aware of any violation of these instructions or any other instruction I have 

· given in this case, you must tell me by giving a note to the bailiff . .. 

During this trial, items were received into evidence as exhibits. You may 
examine whatever exhibits you think will help you in your deliberations. These 
exhibits will be sent into thejury room with you when you begin to deliberate. 

. I cannot participate in your deliberations in any way. Please disregard 
anything I may have said or done that made you think I preferred one decision over 
another. If you need to communicate with me, send a note through the bailiff, 
signed by the foreperson. If you have questions, I will talk with the attorneys 
before I answer, so it may take some time. You may continue your deliberations 
while you wait for my answer. I will answer any questions, if I can, in writing or 
orally here in open court. 

In closing. let me remind you that it is important that you follow the law 
spelled out in these instructions. There are no other laws that apply to this case. 
Even if you do not like the faws that must be applied, you must use them. For more 



than two centuries we have lived by the constitution and the law. No juror has the
right to violate rules we áll share.
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IN THE CIRCUIT COURT OF THE EIGHTH JUDICIAL CIRCUIT 
IN AND FOR BRADFORD COUNTY, FLORIDA 

STATE OF FLORIDA 
Plaintiff, 

Case Number: 04-2011-CF-000498-B 

FELONY DIVISION 
vs. 

WILLIAM E. WELLS 
Defendant. 

VERDICTAS TO SENTENCE 
f=-ILEC:GLE-~K;3l?F1DP!JRDCG 

WE THE JURY, find as follows as to the defendant WILLIAM E. WELt.s:·irt fh:1s:-cfise:2:5(i 

A. Aggravating Factors: 

We, the jury, unanimously find that the State has established the following aggravating 
factors BEYOND A REASONABLE DOUBT as to the Defendant, WILLIAM E. WELLS: 

1. WILLIAM E. WELLS was previously convicted of a felony and under sentence 
of imprisonment. 

YES )( NO ----

2. WILLIAM E. WELLS was previously convicted of another capital felony or of a 
felony involving the use or threat of violence to another person. 

YES_)(~_ NO ----

3. The First Degree Murder was committed in a cold, calculated, and premeditated 
manner, without any pretense of moral or legal justification. 

YES-1-~-- NO ----

If you answered YES to at least one of the aggravating factors listed above, please 
proceed to Section B. If you answered NO to every aggravating factor listed above, do not 
proceed to Section B; the Defendant, WILLIAM E. WELLS, is not eligible for the death 
penalty and will be sentenced to life in prison without 'the possibility of parole. Please sign 
and date the verdict form and return it to the courtroom. 

State ofFlorida vs. William E. Wells, 04-2011-CF-498-B 
Verdict as to Sentence 

Page I ofl7 
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B. Sufficiency of the Aggravating Factors: 

Reviewing the aggravating factors that we unanimbusly found to be established beyond a 
reasonable doubt in Section A above, we, the jury, also unanimously find that the aggravating 
factors are sufficient to warrant a possible sentence of death. 

YEs_X"-"t-- NO -----

If you answer YES to Section B, please proceed to Section C. If you answer NO to 
Section B, do not proceed to Section C; the Defendant, WILLIAM E. WELLS will be 
sentenced to life in prison without the possibility of parole. Please sign and date the verdict 
form and return it to the courtroom. 

C. Mitigating Circumstances: 

Any, some, or all of the jury, find that the followipg mitigating circumstances have been 
established by the GREATER WEIGHT OF THE EVIDENCE as to the Defendant, WILLIAM 
E. WELLS: 

1. The First Degree Murder in this case was committed while WILLIAM E. WELLS 
was under the influence of extreme mental or emotional disturbance. 

YES ---- NO I X 
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: · 

Vote of: ___ YES /;J_ NO 

2. WILLIAM E. WELLS was under the influence of extreme mental or emotional 
disturbance at the time of the 2003 murders. 

YES_.......,,.x_ NO -----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ~ NO '1 YES ---

State ofFlorida vs. William E. Wells, 04-2011-CF-498-8 
Verdict as to Sentence 

Page 2 of 17 
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3. WILLIAM E. WELLS was under the influence of extreme mental or emotional 
disturbance at the time of the attempted murder. 

YES ---- NO X _ _,_ __ _ 
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance:· 

Vote of: ___ YES __ NO 

4. WILLIAM E. WELLS was an accomplice in the First Degree Murder committed 
by another person and his participation was relatively minor. 

YES NO. X ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: YES --- __ NO 

5. The age of WILLIAM E. WELLS at the time of the crime. 

YES ---- NO 'X --~--

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: YES --- NO ---

6. The capacity of WILLIAM E. WELLS' to appreciate the criminality of his 
conduct or to conform to the requirements of law was substantially impaired. 

YES ___ _ NO-><--'----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: YES --- ___ NO 

State ofFloridn vs. William E, Wells, 04-2011-CF-498-B 
Verdict as to Sentence 

Page 3 of 17 
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7. WILLIAM E. WELLS' father shot him in the foot. 

YES ---- NO•>< 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES l;l NO 

8. WILLIAM E. WELLS' father burned him with cigarettes. 
I 

YES ---- NO_X_,_· _ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: __ YES j;). NO 

I 

9. WILLIAM E. WELLS has been diagnosed with PTSD. 

YES ---- NO_._>(__,___ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ~YES tfi NO 

10. WILLIAM E. WELLS has been diagnosed with hyperactivity. 

YES NO ·~x ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES I~ NO 

11. WILLIAM E. WELLS has been diagnosed with anxiety disorder. 

YES ---- NO_)("'"""·_ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance:' 

Vote of: ___ YES 

State of Florida vs. William E. Wells, 04-2011-CF-498-B 
Verdict ns to Sentence 
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12. WILLIAM E. WELLS has been diagnosed with depression. 

YES ---- NO _____,;X__,____ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance:, 

Vote of: ___ YES Id=: NO 

13. WILLIAM E. WELLS has been diagnosed with bipolar disorder. 

YES_~X~ NO ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ~1~YES £' NO 

14. WILLIAM E. WELLS has been diagnosed with schizoaffective disorder. 

YES_°'/~~ NO ---,----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: 'f YES ~ NO 

15. WILLIAM E. WELLS suffers from brain damage. 

YES~j~- NO '(!' .)( 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: · 

Vote of: .:?J YES _j_No 
16. WILLIAM E. WELLS exhibits tremors and neuropathy. 

YES ---- NO ______.K-· -

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES 

State of Florida vs. William E. Wells, 04-2011-CF-498-B 
Verdict as to Sentence 
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17. WILLIAM E. WELLS suffered from enuresis. 

YES ---- No __ X'-'--
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES /J-. NO 

18. WILLIAM E. WELLS' mother was a prostitute. 

YES ---- NO ·-/._ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES (;2_ NO 

19. WILLIAM E. WELLS' adoptive mother failed to protect him. 

YES ___ _ NO_..x __ 

ff you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: YES id-. NO ---

20. WILLIAM E. WELLS' father was an alcoholic. 

YES ---- NO _·x__._____ 
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance:, 

Vote of: ___ YES /;)_ NO 

21. WILLIAM E. WELLS was sobbing when interviewed by police in 2003. 

YES ---- NO_)("---"··~-

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES 

State of Florida vs. William E. Wells, 04-2011-CF-498-B 
Verdict as to Sentence 
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22. WILLIAM E. WELLS asked for the death penalty in 2003. 

YES ---- NO X -~~-
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES /;),,_ NO 

23. WILLIAM E. WELLS laid with his wife's body for several hours. 

YES ---- NO >( ---'---'---

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES (;)_, NO 

24. WILLIAM E. WELLS has been housed on Crisis Stabilization Units multiple 
times. 

YES NO X ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: __idL_ YES f~ NO 

25. WILLIAM E. WELLS released his son unharmed during the standoff. 

YES ---- NO X 
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: ' 

Vote of: ___ YES 

State ofFlorida vs. William E. Wells, 04-201 I-CF-498-B 
Verdict as to Sentence 
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26. WILLIAM E. WELLS did not act alone in this murder and was not the primary 
instigator. 

YES ---- NO _ _,_)(_._· _ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES [d. NO 

27. WILLIAM E. WELLS has attempted suicide multiple times. 

YES ---- NO_.,;c......X._ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

' 
Vote of: ___ YES Id-. NO 

28. WILLIAM E. WELLS was Baker Acted twice in 2002. 

YES ---- NO X -~--

If you answered YES · above, please proviqe below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: YES I~ NO ---

29. WILLIAM E. WELLS was genetically predisposed to alcoholism. 

YES ---- NO X 
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: J- YES 

State of Florida vs. William E. Wells, 04-2011-CF-498-B 
Verdict as to Sentence 

Page 8 of 17 

ro No 



000253

30. WILLIAM E. WELLS' father gave him alcohol at age 4. 

YES ---- NO X 
;, 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

1 

Vote of: ___ YES I~ NO 

31. WILLIAM E. WELLS began working full-time at the age of 11. 

YES ___ _ NO _,Xf---'--_ 
l 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES !~ NO 

32. WILLIAM E. WELLS became an alcoholic by age 12. 

YES ___ _ NO . )( 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ~ YES 10 No 

33. WILLIAM E. WELLS suffered from pediatric maltreatment. 

YES ___ _ NO_-'---X_ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES Id NO 

34. WILLIAM E. WELLS suffered from impai'red psychosocial development. 

YES X NO ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: Cl YES 

State of Florida vs. William E. Wells, 04-2011-CF-498-B 
Verdict as to Sentence 
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35. WILLIAM E. WELLS' father was sexually inappropriate. 

YES ___ _ No_X---.--

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES ,~ NO 

36. WILLIAM E. WELLS' father bought him a prostitute for his 13th birthday. 

YES NO X ---- ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

I 

Vote of: ___ YES {~ NO 

37. WILLIAM E. WELLS had to go·to a friend's house to feel safe. 

YES ---- NO -----'-X__,_· -

If you answered YES above, please provic;le below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES \J.__ NO 

38. WILLIAM E. WELLS was made to sleep on the floor outside h~s parents' 
bedroom when they had sex. 

YES NO\ X ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES 

State of Florida vs. William E. Wells, 04-2011-CF-498-B 
Verdict as to Sentence 
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39. WILLIAM E. WELLS witnessed domestic violence. 

NO ·X YES ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES IJ. NO 

40. WILLIAM E. WELLS was damaged by th~ timing of learning that Selma was not 
his real mother. · 

YES ---- NO X 
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES I~ NO 

41. WILLIAM E. WELLS did not have any role models. 

YES ---- No_X __ 
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES Id-- NO 

42. WILLIAM E. WELLS struggled with substance abuse. 

YES ---- No~'l~-
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance:' 

Vote of: ___ YES 

State ofFlorida vs. William E. Wells, 04-201 l-CF-498-B 
Verdict as to Sentence 
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43. WILLIAM E. WELLS was taken away from only stable life he knew with his 
sister. 

YES ---- No__,_X-'--_ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: __ YES lcA NO 

44. WILLIAM E. WELLS' first wife became pregnant with another man's child. 

YES ---- NO' X 
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES Id-- NO 

45. WILLIAM E. WELLS' young stepson killed in an accident. 

YES X -~~- NO ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: q J1PJ YES 2 NO 

46. WILLIAM E. WELLS is very remorseful for the Mayport murders. 

YES ---- NO_X __ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES 

State of Florida vs. William E. Wells, 04-2011-CF-498-B 
Verdict as to Sentence 
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47. WILLIAM E. WELLS is very remorseful for the impact of the murders on his son 
and stepdaughter. 

YES ---- No_-L._X __ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: YES Id-NO ---

48. WILLIAM E. WELLS has always cooperated with authorities. 

YES NO X ---- ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance:, 

Vote of: ___ YES \l_ NO 

49. WILLIAM E. WELLS has taken responsibility for the murders. 

YES NO X ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES i'J-. NO 

50. WILLIAM E. WELLS suffers·from hallucinations/ flashbacks. 

YES ___ _ NO X 
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: -------"l'-- YES 

State of Florida vs. William E; Wells, 04-2011-CF-498-B 
Verdict as to Sentence 
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51. WILLIAM E. WELLS' father often followed abuse with age-inappropriate gifts. 

YES ---- NO )( 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES \d-NO 

52. WILLIAM E. WELLS has been on many different mental health medications. 

YES NO' X ----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES l;l NO 

53. WILLIAM E. WELLS has a positive and loving relationship with his sister. , 
YES ___ _ NO X 

---'---'---

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: __ YES I,:)., NO 

' 54. WILLIAM E. WELLS suffers with his remorse especially in the month of May. 

YES ___ _ NO ______;;,_X __ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES 

State ofFlorida vs. William E. Wells, 04-2011-CF-498-B 
Verdict ns to Sentence 
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t 

55. WILLIAM E. WELLS had not had any interpersonal relationships in several 
years when he met Mr. Doty. 

YES NO X ---- -----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES j do- NO 

56. WILLIAM E. WELLS suffers from paranoia. 

YES ---- NO X -----'----

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance:1 

Vote of: YES --- _l_d-_NO 

57. WILLIAM E. WELLS' mother was abusive. 

YES ---- X NO ___ _ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: YES I~ NO --- ---

58. WILLIAM E. WELLS has a traumatic brain injury. 

YES )( 
I 

NO--,-__ _ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: 2 YES -±-No 

State of Florida vs. William E. Wells, 04-2011-CF-498-B 
Verdict as to Sentence 
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59. WILLIAM E. WELLS has a hypoxic brain injury. 

YES X -~~- NO ___ _ 

If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: f> YES l} NO 

60. WILLIAM E. WELLS' memqry and recall are severely impaired. 

YES ---- NO · >( 
If you answered YES above, please provide below the numerical jury vote as to 
the finding of this mitigating circumstance: 

Vote of: ___ YES ,~ NO 

Please proceed to Section D, regardless of your findings in Section C. 

State of Florida vs. William E. Wells, 04-2011-CF-498-B 
Verdict as to Sentence 
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D. Eligibility for the Death Penalty 

We, thejury, unanimously find that the aggravating factors that were proven beyond a 
reasonable doubt in Section A above outweigh the mitigating circumstances established in 
Section C above. 

YEs_,:X_,i__ NO I -----
If you answered YES to Section D, please proceed to Section E. If you answered NO 

to Section D, do not proceed; the Defendant, WILLIAM E. WELLS will be sentenced to life 
in prison without the possibility of parole. Please sign and date the verdict form and return 
it to the courtroom. 

E. Jury Verdict as to Death Penalty 

Having unanimously found that at least one aggravating factor has been established 
beyond a reasonable doubt in Section A above; that the aggravating factors are sufficient to 
warrant a sentence of death in Section B above; and that the aggravating factors outweigh the 
mitigating circumstances in Section D above; we, the jury, unanimously find that the Defendant, 
WILLIAM E. WELLS, should be sentenced to· death. 

YES ___ _ NO_..__)(-'----_ 

If NO, our vote to impose a sentence of life imprisonment without the possibility of 
parole is as follows: 

_!Lure ~ Death 

I 

If your vote to impose death is less than unanimous, the trial court shall impose a 
sentence of life without the possibility of parole. 

So say we aU, this__!±_ day of October, 2017, at STARKE, BRADFORD COUNTY, 
FLORIDA. 

State of Florida vs. William E. Wells, 04-2911-CF-498-B 
Verdict as to Sentence · 
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Filing# 65701219 E-Filed 12/21/2017 01 :16:46 PM 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, 

vs. 

DUANE EUGENE OWEN, 
Defendant. ___________/ 

CASE NOS.: 84-4014 

NOTICE OF SUPPLEMENTAL AUTHORITY 

COMES NOW, the Defendant, DUANE EUGENE OWEN, by and through 

undersigned counsel, and hereby gives notice of relying on the 

following supplemental authority in support of the claims now 

before this Court in the above-styled cause: 

1. Ellerbee v. State, 
December 21, 2017) ("In 
recommendation to impose a 
that the failure to require 
See, e.g., Hodges v. State, 

No . SC 1 6- 9 2 2 S 1 i p Op . at 4 5 ( F 1 a . 
light of the nonunanimous jury 
sentence of death, it cannot be said 
a unanimous verdict here was harmless. 
213 So. 3d 863, 880-81 (Fla. 2017) ."). 

2. LeBron V. State, No. SC13-442, Slip. Op. at 28 (Fla. Dec. 
21, 2017) ("Because the jury in this case recommended death by a 
vote of 9 to 3, "we cannot determine that the jury unanimously 
found that the aggravators outweighed the mitigation." Kopsho, 209 
So. 3d at 570. "We can only determine that the jury did not 
unanimously recommend a sentence of death." Id. Therefore, because 
we cannot say that there is no possibility that the error did not 
contribute to the sentence, the error in Lebron's sentencing was 
not harmless beyond a reasonable doubt.). 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK, 12/21/2017 01:16:46 PM 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true copy of the foregoing has been 

furnished by e-mail to all counsel of record and the assigned judge 

on December 21, 2017. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

S/DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl.us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973 N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 
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~upreme ~ourt of jflortba 

PERCURIAM. 

No. SClS-2010 

TERRY MARVIN ELLERBEE, JR., 
Appellant/Cross-Appellee, 

vs. 

STATE OF FLORIDA, 
Appellee/Cross-Appellant. 

No. SC16-922 

TERRY MARVIN ELLERBEE, JR., 
Petitioner, 

vs. 

JULIE L. JONES, etc., 
Respondent. 

[December 21, 201 7] 

Terry Marvin Ellerbee, Jr., appeals an order of the circuit court denying his 

motion to vacate his conviction of first-degree murder and sentence of death filed 

under Florida Rule of Criminal Procedure 3.851, and petitions this Court for a writ 
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of habeas corpus. The State cross-appeals the circuit court's finding of deficient 

performance of penalty phase trial counsel. We have jurisdiction. See art. V, 

§ 3(b)(l), (9), Fla. Const. For the reasons explained below, we affirm the 

postconviction court's order to the extent that it denies Ellerbee relief based upon 

his claim of ineffective assistance of guilt phase counsel. However, we conclude 

that Ellerbee is entitled to a new penalty phase proceeding pursuant to Hurst v. 

State, 202 So. 3d 40 (Fla. 2016), cert. denied, 137 S. Ct. 2161 (2017), and Mosley 

v. State, 209 So. 3d 1248 (Fla. 2016), and based on his claim of ineffective 

assistance of penalty phase counsel. 

FACTS AND PROCEDURAL HISTORY 

This Court detailed the following facts on direct appeal: 

[O]n September 29, 2006, the body of Thomas Dellarco was found 
dead and decomposing, hidden under a blanket in the garage of his 
home. Dellarco was killed by a single .22 caliber bullet which entered 
the center of the top of his skull and traveled through his brain. 
Dellarco was seventy-two at the time of his death and had a number of 
health problems including gout, arthritis, partial blindness, trouble 
with his hearing, and difficulty with walking. Notwithstanding these 
infirmities, Dellarco lived alone with his pet dogs in a clean house on 
the Viking Prairie (the Prairie), a desolate, rural, and wooded area in 
Okeechobee County. 

The sheriff deputies investigating the scene of the killing found 
cigarette butts strewn throughout Dellarco's house, blood stain 
patterns consistent with Dellarco having been shot from a distance 
greater than eighteen inches while he was sitting in the kitchen area of 
the home, and blood stains indicating that someone had attempted to 
clean the scene and dragged Dellarco 's body into the garage. One of 
Dellarco's large German shepherd dogs-the one most protective of 
his master-was found dead outside the home with fatal bullet 

- 2 -
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wounds. Further investigation conducted by law enforcement 
revealed that, in the days following Dellarco's demise, someone was 
using Dellarco 's bank card to obtain cash and make retail purchases, 
and someone unsuccessfully attempted to cash a $1000 check drawn 
on Dellarco' s bank account-and in doing so left an inked thumbprint 
with a bank in Sebring, Florida. 

The cigarette butts found in Dellarco 's house contained saliva 
deposits which, when tested, contained DNA that uniquely linked 
Terry Marvin Ellerbee, Jr.-a twenty-one-year-old man who was 
living with his girlfriend and her infant child in various hunting camps 
on the Prairie-to the scene of the crime. The thumbprint and video 
footage obtained from the Sebring bank confirmed that Ellerbee was 
the individual who attempted to cash the check purportedly signed by 
Dellarco. Moreover, additional evidence, including receipts, 
eyewitness testimony, banking records, and video surveillance, 
established that Ellerbee was using Dellarco's vehicle and was the 
individual using Dellarco' s bank card in the days following his death. 
When apprehended, Ellerbee ultimately confessed to entering 
Dellarco 's house and killing him . 

. . . Ellerbee admitted that on the day of the murder he 
approached Dellarco's home and spoke in a friendly and "neighborly" 
manner to Dellarco, whom he otherwise did not know. Dellarco gave 
Ellerbee a cigarette and informed Ellerbee that he would be travelling 
into town, a considerable distance, to run errands. Ellerbee then 
walked into the woods adjoining Dellarco's home and, after watching 
Dellarco leave for town, he shot one of Dellarco's dogs that was in the 
yard. Ellerbee entered the house armed with a single-shot .22 caliber 
rifle and a pistol that he brought to "back [him] up, for the dogs." 
Ellerbee told police that he remained in Dellarco's house while 
Dellarco was away on his trip to town for a "good hour," and that he 
watched from inside the house as Dellarco returned and parked his 
vehicle outside the gate to the yard. Ellerbee stated that Dellarco, 
after first parking his vehicle, observed the dead dog and then walked 
across the yard. Thereafter, Dellarco came into the house angered, 
and then left the house to attend to his other dogs. During this time, 
Ellerbee remained in the house and hid in Dellarco' s bedroom. After 
Dellarco was finished tending to his dogs outside, he came back inside 
the house and sat down at the kitchen table to make telephone calls. 
At this time, Ellerbee emerged from the bedroom, braced himself in a 
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doorway across the room, raised the .22 caliber rifle and fired it, 
killing Dellarco. According to Ellerbee, Dellarco did not threaten him 
in "any way"; rather, the victim was not aware ofEllerbee's presence 
in the house. Ellerbee admitted that after he killed Dellarco, he took a 
wallet and cash from the dead man's pants, and he then took and used 
Dellarco 's vehicle. Ellerbee admitted to using Dellarco' s bank card 
and trying to cash a check drawn on Dellarco' s bank account, and 
taking a .20 gauge shotgun that he found in the house. Ellerbee also 
admitted that he moved Dellarco 's body to the garage and covered it 
with a blanket when he could no longer "stand the smell." 

... And, later in his confession, Ellerbee told police that, 
although he shot and killed Dellarco, he intended his single shot
which was fatal and hit the victim in the center of the top of the 
skull-to be a "miss shot" so as to distract the victim to facilitate an 
escape. Further, Ellerbee stated that he entered Dellarco' s house 
looking for food and money. 

Ellerbee v. State, 87 So. 3d 730, 734-37 (Fla. 2012), cert. denied, 568 U.S. 

1093 (2013). 

Following a jury trial, Ellerbee was convicted of the first-degree murder of 

Dellarco. Id. at 733. He was also charged with and convicted of cruelty to animals 

for shooting and killing one ofDellarco's dogs; burglary with an assault or battery 

while armed; grand theft of a firearm for stealing Dellarco' s shotgun; and grand 

theft of a motor vehicle for stealing Dellarco's automobile. Id. The jury 

recommended a sentence of death for the murder by a vote of eleven to one. Id. 

After a Spencer1 hearing, the trial court entered a sentencing order that accepted 

the jury's recommendation. Id. 

1. Spencer v. State, 615 So. 2d 688 (Fla. 1993). 

-4-
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The trial court found the existence of four statutory aggravators, which it 

merged into three: (1) the capital crime was committed while the defendant was on 

felony probation; (2) the capital crime was committed during the commission of a 

burglary, merged with pecuniary gain; and (3) the capital crime was cold, 

calculated, and premeditated without any pretense of moral or legal justification 

(CCP). Id. at 738.2 

The trial court's findings as to mitigation were as follows: 

(1) [Ellerbee] grew up without his mother, felt rejected by her, and 
was raised by his father (proven, but assigned little weight); (2) he did 
not have proper parental guidance from his father (proven in part
father was less than perfect, but loved Ellerbee, and never physically 
abused, neglected, or abandoned, him-very little weight); (3) he had 
a difficult childhood (proven, minimal weight); (4) he had a history of 
drug and alcohol abuse (proven, very little weight); (5) he suffers 
from a poor self-concept (proven, very little weight); (6) his parents 
were divorced, and he was from a broken home (proven, very minimal 
weight); (7) his mother suffered from mental illness (proven, very 
little weight); (8) his father abused his mother in front of him (proven, 
little weight); (9) his mother was cruel and unpredictable (proven, 
little weight); (10) he would go long periods without maternal contact 
(proven, very little weight); (11) his father abused drugs and alcohol 
(proven, little weight); (12) he has limited education (proven, very 
little weight); (13) he has a low IQ of 83 (proven, very little weight); 
(14) he suffered childhood trauma (proven, very little weight); (15) he 
has a history of suicide attempts and self-destructive behavior 
(proven, little weight); (16) he showed kindness to others (proven, 
minimal weight); (17) he was under the influence of intoxicants 
before, during, and after this incident (to the extent the evidence 

2. The State presented evidence of a fifth aggravator-the victim was 
particularly vulnerable due to advanced age or disability-but the trial court 
determined it was not established beyond a reasonable doubt. 
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established that Ellerbee used drugs before and after the murder, the 
trial court found these factors warranted very little weight
nevertheless, the court found that Ellerbee did not prove he was using 
or under the influence of drugs on the day of the murder, and the court 
specifically found that Ellerbee was able to "plan things"); 
(18) Ellerbee cooperated with authorities (proven, in part-Ellerbee 
cooperated after he was caught-little weight); (19) Ellerbee was a 
hard worker at several trades ("some evidence," little weight); 
(20) Ellerbee will adjust to prison life (proven, very little weight); 
(21) Ellerbee has "mental health issues," ... (the trial court found that 
Ellerbee did not prove he suffered from fetal alcohol syndrome, a 
significant brain injury, bipolar disorder, ADD/ ADHD, or memory 
deficits, and assigned little weight "to the defendant having a 
cognitive disorder"); (22) Ellerbee suffers from poor dental hygiene 
(proven, but no relationship established with murder-very little 
weight); (23) Ellerbee exhibited appropriate courtroom behavior 
(proven, little weight). 

Id. at 742 n.3. The trial court concluded "the proven aggravating circumstances 

substantially outweigh the non-statutory mitigating factors," and imposed a 

sentence of death. Id. at 738-39. 

Direct Appeal Proceedings 

Ellerbee raised eleven issues on direct appeal: (I) whether trial counsel 

presented an invalid defense to felony murder, and if so, whether Ellerbee was 

thereby denied due process, his right to a jury trial, and effective assistance of 

counsel; (2) whether the trial court erred in finding CCP; (3) whether the trial court 

erred in instructing the jury on the aggravating circumstance that the victim was 

particularly vulnerable due to advanced age or disability; ( 4) whether the trial court 

erred in overruling Ellerbee's objection to the prosecutor asking defense expert 
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Dr. Michael Riordan whether he telephoned the jail to advise that Ellerbee needed 

psychotropic medications; (5) whether the trial court erred in failing to consider 

certain statutory mitigating circumstances proposed by Ellerbee; ( 6) whether the 

trial court erred in denying Ellerbee' s motion to suppress the evidence from the 

location where Ellerbee temporarily resided on the Prairie; (7) whether the trial 

court erred in denying Ellerbee's motion for special verdict forms; (8) whether the 

felony murder aggravator in section 921.141 ( 5)( d), Florida Statutes (2006), is 

unconstitutional on its face and as applied; (9) whether the trial court failed to 

make the findings necessary for the imposition of the death penalty; (10) whether it 

was error for the trial court to use the aggravating circumstance that Ellerbee 

committed the murder while on probation; and (11) whether Florida's death 

penalty statute violates the Fifth, Sixth, Eighth, and Fourteenth Amendments to the 

United States Constitution. Id. at 739-48. This Court rejected all claims and 

affirmed Ellerbee's convictions and sentences. Id. at 748. 

Postconviction Proceedings 

On December 20, 2013, Ellerbee timely filed a Motion to Vacate Judgment 

of Conviction and Sentence pursuant to Florida Rule of Criminal Procedure 3.851. 

Ellerbee filed an amended motion on May 27, 2014. In his amended motion, 

Ellerbee raised the following claims: (1) the application of rule 3.851 to Ellerbee's 

case violates his rights to due process and equal protection because the rule applies 
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only to capital defendants and allows only one year to file a capital postconviction 

motion; (2) section 27.7081, Florida Statutes (2016), and Florida Rule of Criminal 

Procedure 3.852 are unconstitutional both facially and as applied because they 

impermissibly restrict capital defendants' access to public records; (3) Florida Rule 

of Professional Responsibility 4-3.5(d)(4) is unconstitutional both facially and as 

applied because it prohibits a defendant from investigating claims of juror 

misconduct and bias that may be inherent in the jury's verdict; (4) the State failed 

to disclose exculpatory or impeachment evidence or both in violation of Brady v. 

Maryland, 373 U.S. 83 (1963); (5) trial counsel failed to disclose a conflict of 

interest; ( 6) trial counsel was ineffective during the guilt phase for (a) failing to 

move for a change of venue, (b) failing to object to prosecutorial misconduct 

during voir dire, (c) failing to properly challenge Ellerbee's waiver of his Miranda3 

rights and the voluntariness of his confession, ( d) failing to move in limine to 

prevent the admission of irrelevant and unfairly prejudicial evidence, and 

( e) presenting an invalid defense to felony murder; (7) trial counsel was ineffective 

during the penalty phase for (a) failing to challenge the CCP aggravator, and 

(b) failing to investigate and present available mitigation evidence; and (8) section 

922.105, Florida Statutes (2016), which governs execution of the death sentence 

and the existing lethal injection protocol, is unconstitutional. 

3. Miranda v. Arizona, 384 U.S. 436 (1966). 

- 8 -
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An evidentiary hearing was granted on claims 4, 5, 6(c), 6(e), and 7. The 

hearing was conducted in two phases: Phase I was held on October 20-21, 2014, 

October 23, 2014, and January 22, 2015. Ellerbee presented twelve witnesses: 

attorney Stanley Glenn (trial defense second chair),4 Amy Perron (trial defense 

investigator), Dr. Michael Riordan (trial defense mental health expert), attorney 

Norman Tebrugge (American Bar Association death penalty guidelines expert), 

Marvin Mosely, Sr. (Ellerbee's great uncle), Linda Mosely (wife of Marvin 

Mosely, Sr.), Marvin Mosely, Jr. (Ellerbee's second cousin), Starla Mosely (wife 

of Marvin Mosely, Jr.), Robert Ellerbee (Ellerbee's uncle), Randall Ellerbee 

(Ellerbee's uncle), Joshua Ellerbee (Ellerbee's cousin), and Cheryl Smith 

(Ellerbee's childhood guidance counselor). Phase II was conducted on June 25-26, 

2015. Ellerbee presented two mental health experts: James Garbarino, Ph.D., and 

Marlyne Israelian, Ph.D. The State presented testimony from Dr. Riordan. 

On September 29, 2015, the postconviction court entered an order denying 

all claims. In its order, the court concluded trial counsel was deficient for "failing 

to discover the noncumulative evidence of paternal neglect, paternal abuse, and the 

extent of paternal substance abuse." As a result, the postconviction court 

4. Attorney Mark Harllee was first chair and was in charge of case 
management, strategy, and presentation of the penalty phase defense. Harllee died 
prior to the evidentiary hearing. 
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reweighed the aggravating and mitigating circumstances. The court elevated the 

weight assigned to mitigating factors (2), (3), and (11) to "moderate weight," but 

concluded the aggravating circumstances still substantially outweighed the 

mitigation. The court therefore determined Ellerbee was not prejudiced as a result 

of trial counsel's deficiency and denied relief on the claim of ineffective assistance 

of penalty phase counsel. 

This appeal follows. On May 27, 2016, Ellerbee filed a petition for writ of 

habeas corpus with this Court, seeking relief pursuant to Hurst v. Florida, 136 S. 

Ct. 616 (2016). 

ANALYSIS 

Ellerbee presents several claims of ineffective assistance of trial counsel. A 

defendant alleging ineffective assistance of counsel must prove: (1) counsel's 

performance was deficient; and (2) the deficiency prejudiced the defendant. 

Strickland v. Washington, 466 U.S. 668, 687 (1984). If the defendant fails to 

establish prejudice, the reviewing court need not make a specific ruling regarding 

deficiency. Id. 

To establish deficiency, the defendant "must identify particular acts or 

omissions of the lawyer that are shown to be outside the broad range of reasonably 

competent performance under prevailing professional standards." Maxwell v. 

Wainwright, 490 So. 2d 927, 932 (Fla. 1986). The act or omission must constitute 

- 10 -



000274

an error "so serious that counsel was not functioning as the 'counsel' guaranteed 

... by the Sixth Amendment." Strickland, 466 U.S. at 687. However, there is a 

strong presumption that trial counsel's performance was not ineffective, and 

"[j]udicial scrutiny of counsel's performance must be highly deferential." Id. at 

689. We have held that "strategic decisions do not constitute ineffective assistance 

of counsel if alternative courses have been considered and rejected and counsel's 

decision was reasonable under the norms of professional conduct." Occhicone v. 

State, 768 So. 2d 1037, 1048 (Fla. 2000). Therefore, "the defendant must 

overcome the presumption that, under the circumstances, the challenged action 

'might be considered sound trial strategy.'" Strickland, 466 U.S. at 689 (quoting 

Michel v. Louisiana, 350 U.S. 91, 101 (1955)). Moreover, "[a] fair assessment of 

attorney performance requires that every effort be made to eliminate the distorting 

effects of hindsight, to reconstruct the circumstances of counsel's challenged 

conduct, and to evaluate the conduct from counsel's perspective at the time." Id. 

To establish prejudice, the defendant must demonstrate "there is a 

reasonable probability that, but for counsel's unprofessional errors, the result of the 

proceeding would have been different." Strickland, 466 U.S. at 694. "Reasonable 

probability" is defined as "a probability sufficient to undermine confidence in the 

outcome." Id. In other words, the defendant must show that counsel's "clear, 

substantial deficiency ... so affected the fairness and reliability of the proceeding 
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that confidence in the outcome is undermined." Maxwell, 490 So. 2d at 932. Mere 

speculation is not sufficient to form the basis for postconviction relief. See Derrick 

v. State, 983 So. 2d 443,462 (Fla. 2008) ("[I]n order to sufficiently undermine this 

Court's confidence in the outcome of resentencing, [the defendant] must rely on 

more than mere speculation."); see also Maharaj v. State, 778 So. 2d 944, 951 (Fla. 

2000) ("Postconviction relief cannot be based on speculation or possibility."). 

When reviewing a postconviction court's ruling on an ineffectiveness claim, 

this Court employs a mixed standard of review, deferring to the trial court's 

findings on factual issues that are supported by competent, substantial evidence, 

and reviewing the trial court's legal conclusions de novo. Bruno v. State, 807 So. 

2d 55, 62 (Fla. 2001). 

Venue 

Ellerbee first contends that trial counsel was ineffective for failing to move 

for a change of venue. In considering this claim, we must determine whether there 

is a "reasonable probability that the trial court would have, or at least should have, 

granted a motion for change of venue" had counsel made such a motion. Griffin v. 

State, 866 So. 2d 1, 12 (Fla. 2003) (quoting Wike v. State, 813 So. 2d 12, 18 (Fla. 

2002)). In other words, the inquiry "is whether a change of venue was proper and 

whether counsel would have been successful had he moved for a change of venue." 

Id. 
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Under Florida law, a "defendant may move for a change of venue on the 

ground that a fair and impartial trial cannot be had in the county where the case is 

pending for any reason other than the interest and prejudice of the trial judge." Fla. 

R. Crim. P. 3.240. "The test for determining whether to grant a change of venue is 

whether the inhabitants of a community are so infected by knowledge of the 

incident and accompanying prejudice, bias, and preconceived opinions that jurors 

could not possibly put these matters out of their minds and try the case solely on 

the evidence presented in the courtroom." Griffin, 866 So. 2d at 12. "In exercising 

its discretion regarding a change of venue, a trial court must make a two-pronged 

analysis, evaluating: (1) the extent and nature of any pretrial publicity; and (2) the 

difficulty encountered in actually selecting a jury." Id. However, it is well

established that "pretrial publicity is normal and expected in certain kinds of cases, 

and that fact standing alone will not require a change of venue." Id. There are 

several factors to consider when evaluating pretrial publicity, including: 

(1) when the publicity occurred in relation to the time of the crime and 
the trial; (2) whether the publicity was made up of factual or 
inflammatory stories; (3) whether the publicity favored the 
prosecution's side of the story; (4) the size of the community exposed 
to the publicity; and ( 5) whether the defendant exhausted all of his 
peremptory challenges in seating the jury. 

State v. Knight, 866 So. 2d 1195, 1209 (Fla. 2003). 

Regarding the second prong of the analysis, the critical inquiry is "whether 

any difficulty encountered in selecting a jury ... reflected a pervasive community 
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bias against [the defendant] which so infected the jury selection process that it was 

impossible to seat an impartial jury" in the county where the trial was held. 

Rolling v. State, 695 So. 2d 278, 287 (Fla. 1997). "The ability to seat an impartial 

jury in a high-profile case may be demonstrated by either a lack of extrinsic 

knowledge among members of the venire or, assuming such knowledge, a lack of 

partiality." Id. at 285. A change of venue is required if "it is impossible to select 

jurors who will decide the case on the basis of the evidence, rather than the jurors' 

extrinsic knowledge." Id. (citing Copeland v. State, 457 So. 2d 1012, 1017 (Fla. 

1984)). However, "jurors need not be totally ignorant of the facts of the case nor 

do they need to be free from any preconceived notion at all . . . . [I]f prospective 

jurors can assure the court during voir dire that they are impartial despite their 

extrinsic knowledge, they are qualified to serve on the jury, and a change of venue 

is not necessary." Id. (citing Davis v. State, 461 So. 2d 67, 69 (Fla. 1984)). This 

Court has also recognized: 

In some instances, the percentage of prospective jurors 
professing an extrinsic knowledge of the case or a fixed opinion has 
been used to determine whether pervasive community prejudice 
exists. However, even where a substantial number of prospective 
jurors admit a fixed opinion, community prejudice need not be 
presumed. For instance, in [Murphy v. Florida, 421 U.S. 794 (1975)], 
the United States Supreme Court evaluated these percentages as 
follows: 

In the present case, ... 20 of 78 persons [ or 25 .6%] 
questioned were excused because they indicated an 
opinion as to petitioner's guilt. This may indeed be 20 
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more than would occur in the trial of a totally obscure 
person, but it by no means suggests a community with 
sentiment so poisoned against petitioner as to impeach 
the indifference of jurors who displayed no animus of 
their own. 

421 U.S. at 803 (footnote omitted). 

Id. (parallel citations omitted). 

Here, Ellerbee has failed to establish that a change of venue would have 

been proper or that trial counsel would have been successful had he moved for a 

change of venue. Pretrial publicity in this case was minimal: the local newspaper, 

the Okeechobee News, published only two articles about the murder. Ellerbee 

does not allege that these publications were either inflammatory or favored the 

prosecution. Further, the articles were published shortly after the murder occurred, 

approximately three years prior to jury selection. 

We have held that a change of venue was not warranted in several cases 

involving much more extensive pretrial publicity. In Rolling, the defendant was 

convicted of the murders of five local college students. 695 So. 2d at 281. On 

direct appeal, this Court rejected Rolling's argument that the trial court abused its 

discretion when it denied his motion for a change of venue. Id. at 287-88. We 

acknowledged it was "undisputed that the brutal slaying of five young students 

deeply affected the college community of Gainesville, Florida and generated 

overwhelming local and national media attention. While the amount of media 
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coverage in this case makes it unique, the extent of publicity it received was 

certainly not surprising or unwarranted given the circumstances of this case." Id. 

at 287 ( emphasis added). In rejecting Rolling's contention "that the responses of 

both prospective and actual jurors during voir dire further demonstrated a real, 

community-wide prejudice and animosity toward him," the Court explained: 

Not surprisingly, of course, every member of the venire had some 
extrinsic knowledge of the facts and circumstances surrounding this 
case. Also as expected, the responses of certain prospective jurors 
showed that their knowledge of the case prevented them from sitting 
impartially on the jury. Nevertheless, the animus toward Rolling 
expressed by these individuals reflected nothing more than their own 
personal beliefs or opinions. Contrary to Rolling's assertions, we find 
no reason to believe that certain prospective jurors who voiced a bias 
against Rolling-none of whom sat on Rolling's jury-somehow 
spoke for the entire Alachua County community. 

Id. ( emphasis added). 

Similarly, in Copeland, the defendant was convicted of the kidnapping, rape, 

and murder of a nineteen-year-old woman in Wakulla County. 457 So. 2d at 1014. 

The defendant argued the trial court erred in denying his motion for a change of 

venue because the "general atmosphere of hostility against him was established by 

testimony that the crimes were the main topic of conversation in the rural 

community of Wakulla County." Id. at 1017. We disagreed, holding a change of 

venue is not required "in every highly publicized criminal prosecution in a rural 

community." Id. Even where "every member of the jury panel had read or heard 

something about the crime," a presumption of impartiality is supported by 
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veniremembers' assurances that "they would be able to disregard the previously 

gained information and render a verdict based on the evidence presented in court." 

Id. It is the defendant's burden to overcome this presumption and "demonstrate 

'the actual existence of such an opinion in the mind of the juror as will raise the 

presumption of partiality.' " Id. ( quoting Murphy v. Florida, 421 U.S. 794, 800 

(1975)). 

According to Ellerbee, the fact that so many jurors acknowledged having at 

least some extrinsic knowledge of the case reflects the existence of pervasive 

community prejudice. Roughly 32% of the veniremembers indicated they either 

had been previously exposed to the facts of the case or knew someone involved in 

the trial. However, as exemplified by the decision in Rolling, this fact alone is not 

sufficient to warrant a change of venue. 

Further, to prevent the members of the venire from hearing the potentially 

prejudicial opinions of other jurors, trial counsel moved for individual, sequestered 

voir dire on several topics, including prior knowledge about the case. Nearly forty 

jurors were interviewed individually, many of whom indicated they remembered 

reading something about the case in the local newspaper shortly after the murder. 

However, because the articles were published approximately three years prior to 

voir dire, those jurors indicated they only had vague recollections of the media 

coverage. Of those jurors who were individually interviewed, nearly all stated they 
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had not formed an opinion as to Ellerbee' s guilt and would decide the case based 

on the facts presented during trial, rather than relying on facts learned through 

extrinsic knowledge. Trial counsel moved to strike any juror who so much as 

implied they could not be impartial, even if the juror explicitly stated he or she 

could be. 

Ellerbee' s trial counsel questioned jurors extensively about their ability to 

follow the law and remain impartial, and those who ultimately sat on the jury 

provided assurances they could. All members of the venire who believed they 

could not be impartial were excused. Therefore, to overcome the presumption of 

impartiality, Ellerbee must "demonstrate 'the actual existence of such an opinion in 

the mind[ s] of the juror[ s] as will raise the presumption of partiality.' " Copeland, 

457 So. 2d at 1017. However, he has failed to do so. Ellerbee's general assertions 

of community prejudice fall short of demonstrating that any of the jurors actually 

seated on his jury held an opinion that could be construed as partial. 

Moreover, there is no indication that trial counsel had any difficulty 

selecting a jury, and Ellerbee does not allege as much. Nothing in the record even 

hints at the existence of a pervasive community bias against Ellerbee. On the 

contrary, the 'jury selection process employed in this case and the responses of 

actual jurors during questioning show[] that it was possible to seat an impartial 

jury" in Okeechobee County. Rolling, 695 So. 2d at 288. 
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As evidenced by the foregoing, this is not a case where "the inhabitants of 

[the] community [were] so infected by knowledge of the incident and 

accompanying prejudice, bias, and preconceived opinions that jurors could not 

possibly put these matters out of their minds." Griffin, 866 So. 2d at 12. There is 

no reasonable probability the trial court would, or should, have granted a motion 

for change of venue. Accordingly, trial counsel was not ineffective for failing to 

make such a motion, and we affirm the denial of this claim. 

Prosecutor's Comments During Voir Dire 

Ellerbee next argues that the prosecutor made improper comments about 

God and the Bible during voir dire, and trial counsel was ineffective for failing to 

object or move for a mistrial. During voir dire, the prosecutor questioned 

veniremembers about their ability to withstand pressure from other jurors during 

deliberations. The prosecutor proposed several hypothetical scenarios wherein 

their beliefs could be challenged, or where they could feel pressured to reach a 

compromise. When the prosecutor reached one juror, the following exchange 

ensued: 

[STATE]: ... Oh, my, Mr. ... is a pastor. 
[JUROR]: Yes, sir. 
[STATE]: ... [P]erhaps you could cite, Pastor ... , Romans for us as 
it relates to the function or-of government or am I putting you on the 
spot? 
[JUROR]: To what phase? 
[STATE]: I don't know. I'm not a biblical scholar. I figured you 
could help me out a little bit. Big trouble. I guess it's-what I'm 
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referring to is the concept that the law here as it exists in the 
courtroom and it is our obligation to respect man's law? 
[JUROR]: Yes, absolutely. 
[STATE]: How about-you're a pastor. You are-I mean, I don't 
know where you fall on the pantheon of nurses and teachers but, I 
mean, you-care about the ultimate issue which is the human soul. 
[JUROR]: Absolutely. 
[STATE]: What does the death penalty issue-what does this raise in 
your mind, what concerns does it create with you? 
[JUROR]: Well, I believe strongly that while there is always 
forgiveness, there are also consequences for your actions. 
[STATE]: Okay. What do you mean-when you say that, what does 
that mean? 
[JUROR]: I mean, by consequences? 
[STATE]: Yeah. 
[JUROR]: Well, the forgiveness ultimately through God does not 
excuse us all from the consequences of man. 
[STATE]: Okay. And are you telling us that you would be able to, if 
you were selected as a juror in this case, ... if convinced that there 
were beyond a reasonable doubt, ... sufficient aggravations to 
warrant [the] death penalty and insufficient mitigation, that you could 
not only vote for the death penalty, but sign off on the verdict form? 
[JUROR]: Yes, sir. 
[STATE]: Could you stand in front of your congregation Sunday 
morning having done that? 
[JUROR]: Yes, sir. 
[STATE]: Okay. You feel that-so when you say there are 
consequences for our actions, are the consequences dictated by what 
wedo? 
[JUROR]: Yes, they are, and in regards to the law. 
[STATE]: Right. Right. And do you see that-well you may have 
Christian beliefs that allow you to forgive people and-and so forth. 
You understand that here in court, unfortunately you gotta leave, I 
won't say God, because I think you probably should take God with 
you into the jury room, but, you've got to rely on the law as provided 
you by the judge? 
[JUROR]: Yes, sir. 
[STATE]: Okay. 

[STATE]: Okay. And you're gonna follow the law? 
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[JUROR]: Yes, sir. 

(Emphasis added.) 

Ellerbee contends the prosecutor in effect told the jury it was ultimately up 

to God whether Ellerbee was convicted and sentenced to death, not them, thereby 

excusing the jury from responsibility for their verdict and sentence in violation of 

Caldwell v. Mississippi, 472 U.S. 320 (1985). In Caldwell, the United States 

Supreme Court held it is constitutionally impermissible to minimize a jury's sense 

of responsibility for its role in capital sentencing. Id. at 333. In capital cases, 

jurors are placed "in a very unfamiliar situation and called on to make a very 

difficult and uncomfortable choice. They are confronted with evidence and 

argument on the issue of whether another should die, and they are asked to decide 

that issue on behalf of the community." Id. Under these circumstances, "the 

uncorrected suggestion that the responsibility for any ultimate determination of 

death will rest with others presents an intolerable danger that the jury will in fact 

choose to minimize the importance of its role." Id. 

Here, although the prosecutor said, "I think you probably should take God 

with you into the jury room," he immediately followed up by asking the juror ifhe 

agreed that "you've got to rely on the law as provided [to] you by the judge." We 

conclude the statement with regard to God did not minimize the jury's role: the 

prosecutor did not imply that the jurors should consider God when reaching their 

decision, nor did he imply it was ultimately up to God whether Ellerbee was 
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convicted. On the contrary, the prosecutor's remarks clarified that the jury's role is 

to follow the law as provided by the court, regardless of their faith or beliefs. 

When read in context, it is clear the prosecutor intended to ascertain whether the 

juror could set aside his religious convictions and follow the law. This conclusion 

is bolstered by the fact that the prosecutor asked the juror not once, but twice, 

whether he would follow the law. Trial counsel cannot be deficient for failing to 

object to these remarks, which were reasonable in evaluating a pastor's ability to 

serve as a Juror. 

This Court has cautioned prosecutors "that arguments invoking religion can 

easily cross the boundary of proper argument and become prejudicial." Lawrence 

v. State, 691 So. 2d 1068, 1074 n.8 (Fla. 1997); see also Ferrell v. State, 686 So. 2d 

1324, 1328 (Fla. 1996) ("Without question, trial judges and attorneys should 

refrain from discussing religious philosophy in court proceedings."). However, not 

every statement referencing God or the Bible is prejudicial. "A new trial should be 

granted when it is 'reasonably evident that the remarks might have influenced the 

jury to reach a more severe verdict of guilt than it would have otherwise done.' " 

Breedlove v. State, 413 So. 2d 1, 8 (Fla. 1982) (quoting Darden v. State, 329 So. 

2d 287, 289 (Fla. 1976)). In Lawrence, the defendant alleged the prosecutor made 

improper comments during closing statements "that equated the jury's sentencing 

task to 'God's judgment of the wicked.' In his closing argument, the prosecutor 
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recounted a biblical story in order to describe the weighing process a jury must 

employ." 691 So. 2d at 1074. Lawrence argued the "prosecutor's comments 

appealed to the jurors' emotions rather than reason and thus tainted the jury's 

recommendation." Id. This Court noted trial counsel failed to object to the 

statements and concluded that "in the context of the entire argument [they did] not 

amount to fundamental error." Id. 

Similarly, in Ferrell, this Court determined the trial court's comments to the 

jury about the Bible, which counsel did not object to, did not constitute 

fundamental error. 686 So. 2d at 1328. There, the trial judge made comments 

during voir dire regarding the origins of the Biblical commandment "thou shalt not 

kill": 

THE COURT: Let me add one thing here, counsel, every time this 
comes up we have different opinions about it. ... 

Inquiry has been made over the last twenty or thirty years that 
both Hebrew and Christian scholars, they tell us-these are students 
who have been studying it for long years-they tell us in the original 
Bible, in Greek, Hebrew, and Arabic, the Ten Commandments say 
"Thou shalt not commit murder." It doesn't say anything about "Thou 
shalt not kill." It says, "Thou shall not commit murder." It does not 
say, "Thou shalt not kill." 

Id. at 1327-28. This Court determined "the judge's brief discussion was harmless 

when viewed in light of the entire record." Id. at 1328. 

As previously discussed, the prosecutor's comments in this case were 

appropriate when viewed in context. They were intended to ascertain the ability of 
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a pastor to set aside his religious convictions and follow the law. Ellerbee has 

failed to establish that trial counsel's failure to object to these comments was 

outside the "broad range of reasonably competent performance under prevailing 

professional standards." Maxwell, 490 So. 2d at 932. Therefore, trial counsel was 

not deficient for failing to object to such comments. 

Additionally, in light of the overwhelming evidence against him, Ellerbee 

cannot demonstrate prejudice. The prosecutor's remarks were isolated: jury 

selection took several days and yielded a transcript of over 1100 pages. Moreover, 

the pastor was not selected to sit on the jury. There is no reasonable probability 

that the outcome of the trial would have been different if trial counsel had objected 

to the prosecutor's comments, and our confidence in the outcome of the guilt phase 

proceedings has not been undermined. Accordingly, we affirm the denial of this 

claim. 

Answering Machine Tape 

In Ellerbee's next claim, he argues that trial counsel was ineffective during 

the guilt phase for failing to move in limine to prevent admission of the victim's 

answering machine tape or for failing to redact certain portions of the tape. During 

trial, the State introduced as evidence an answering machine tape from Dellarco' s 

home. The messages span the days between when Dellarco was killed and when 

his body was found. The tape contained messages from various people, including 
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individuals who had business with Dellarco, such as his realtor, banker, doctor, and 

veterinarian. Other messages were from family and friends expressing concern 

about their inability to reach Dellarco. Examples include: "Where are you? Where 

are you? I haven't talked to you on the phone in a while"; "I'm very concerned 

about you. We've been trying to reach you since Friday and you 're not answering 

your phone"; "I can't understand this. Please pick up the phone .... Answer your 

calls, come on, Tom"; "I tried to get a hold of you last Friday, and today again on 

Monday"; "I've been trying you all weekend and now it's Tuesday evening around 

five .... I'm getting very concerned"; "Boy, I'm getting real worried now. I'm 

going to call the police. You've got to call me or I'm going to call the police"; "It 

is Wednesday night about 6:30. Tommy, I'm so worried." Many of the messages 

from friends and family ended with the caller saying "I love you." 

During trial, a detective testified that the answering machine tape was 

helpful to the investigation because the number of messages on the tape provided a 

time frame as to how long Dellarco was not answering his phone, as well as who 

was trying to contact him. Trial counsel initially objected to the introduction of the 

tape as hearsay. The State countered that the tape was not being offered for the 

truth of the matter; rather, it established a time frame as to when Dellarco stopped 

answering his phone, and showed how the investigation led to Ellerbee as a 
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suspect. 5 Trial counsel then withdrew the objection. The postconviction court 

rejected this claim, concluding Ellerbee could not "demonstrate prejudice on this 

record containing overwhelming evidence of guilt." The court did not address 

whether counsel was deficient. Id. 

Ellerbee argues trial counsel should have moved to exclude Dellarco 's 

answering machine tape because the messages served only to incite the sympathy 

of the jurors and did not clearly establish a time frame because the machine's time 

stamp was not set. However, several of the callers did state when they were calling 

and when they were last able to reach Dellarco. Moreover, as the detective 

explained, the number of messages left on the tape (twenty-five) indicated that a 

significant amount of time had passed since Dellarco had last answered his phone. 

Because an evidentiary hearing was denied on this claim, it is impossible to 

ascertain why trial counsel withdrew his objection and why he did not move to 

redact the messages that lacked a time reference. However, even if trial counsel 

was deficient, Ellerbee cannot establish prejudice. Ellerbee did not deny killing 

Dellarco, but insisted it was accidental. Consequently, the tape did not bear on 

Ellerbee's guilt, and there is no reasonable probability the outcome of the trial 

5. The tape included a message from a bank representative expressing 
concern about a check ofDellarco's that was presented to be cashed. It was later 
established that Ellerbee was the individual trying to cash the check. Ellerbee, 87 
So. 3d at 734. 
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would have been different if counsel had objected to the tape's introduction or 

redacted portions of it. Accordingly, our confidence in the outcome of the guilt 

phase proceedings has not been undermined, and Ellerbee is not entitled to relief 

on this claim. 

Theory of Defense 

In his final guilt phase claim, Ellerbee argues trial counsel was ineffective 

for presenting a legally invalid defense. Counsel incorrectly stated that Ellerbee's 

actions could not constitute felony murder because the killing was accidental. 

Ellerbee asserts trial counsel should have pursued a valid defense to the underlying 

felony to attack the felony murder theory, but fails to identify what that defense 

could be.6 Although an evidentiary hearing was granted on this issue, Ellerbee 

failed to present any witnesses or other evidence to prove this claim. Therefore, 

the postconviction court denied this claim as being abandoned or waived. We 

agree and affirm. See Wickham v. State, 124 So. 3d 841,860 (Fla. 2013) (holding 

ineffective assistance of counsel claim was abandoned or waived where the claim 

was raised in the postconviction motion and an evidentiary hearing was granted to 

address the claim, but the defendant failed to pursue it). 

6. Given the overwhelming evidence of guilt-including a full confession
Ellerbee admits the defense's only viable option may have been to concede guilt 
and immediately pursue a mitigation strategy. 

- 27 -



000291

Ineffective Assistance of Penalty Phase Counsel 

Based on our conclusion that Ellerbee is entitled to a new penalty phase 

proceeding pursuant to Hurst and Mosley. we would normally decline to reach his 

penalty phase claims. Nevertheless, we feel compelled to address this issue 

because of the egregious nature ofEllerbee's upbringing, counsel's failure to 

discover it, and the prejudice Ellerbee suffered as a result.7 Due to the multiple 

failures of trial counsel to explore and present various aspects ofEllerbee's 

childhood, compounded with the presentation of conflicting evidence during the 

penalty phase, we cannot say the outcome of the penalty phase would have been 

the same had the jury heard this evidence. 

In his postconviction motion, Ellerbee argued trial counsel was ineffective 

during the penalty phase for failing to discover and present "statutory and 

nonstatutory mitigating evidence of: PTSD, physical and emotional abuse by his 

alcoholic, drug-addicted father, and expert testimony about the physical, 

emotional, and psychological effects of child abuse and witnessing spousal 

violence." After an evidentiary hearing was held on this claim, the postconviction 

court found "deficient performance of trial counsel in failing to discover the 

7. Our discussion of Ellerbee' s claim of ineffective assistance of penalty 
phase counsel is limited to whether trial counsel was ineffective for failing to 
discover and present certain mitigation. We decline to address Ellerbee' s claim 
that penalty phase counsel was ineffective for failing to move to exclude evidence 
related to the CCP aggravator. 
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noncumulative evidence of paternal neglect, paternal abuse, and the extent of 

paternal substance abuse." While we agree with the postconviction court that 

penalty phase counsel was deficient, we disagree with its conclusion that Ellerbee 

was not prejudiced by that deficiency. 

Failure to Discover Childhood Abuse 

During the penalty phase, eleven lay witnesses testified about Ellerbee' s 

upbringing. Several of them testified regarding the abuse Ellerbee and his siblings 

suffered at the hands of their mother, Brenda Jacobs (Brenda). Shannon Smith 

(Shannon), Ellerbee's half brother, lived with Brenda and Ellerbee's father, Terry 

Ellerbee, Sr. (Terry), 8 for several years, but was eventually removed from their 

care by the Department of Children and Families (DCF) when bruises were 

discovered on his body. Shannon testified the bruises were a result of being beaten 

by Brenda and Terry. Shannon testified that during his stay with the Ellerbees, he, 

Ellerbee, and Ellerbee's half sister were mistreated. For example, Brenda told the 

children they were worthless, poked them with a cattle prod, forced them to drink 

castor oil as punishment, and beat them with hoses, switches, and cutting boards. 

Terry sometimes beat them with his belt. The children were always hungry 

8. Because Ellerbee and his father share the same name, we refer to the 
defendant's father as "Terry" and the defendant as "Ellerbee." 
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because Brenda did not feed them consistently. She kept a padlock on the 

refrigerator and punished the children for asking for food. 

Ellerbee' s uncle testified that Brenda wanted nothing to do with Ellerbee. In 

his opinion, "she hated [Ellerbee] very much." He said this rejection was very 

hard for Ellerbee. Ellerbee' s paternal grandmother testified that "Brenda was a 

mean, cold hearted person" who was not involved much in Ellerbee's life. Brenda 

eventually walked out on the family when Ellerbee was seven years old. 

However, only limited testimony was presented during the penalty phase 

regarding abuse by Terry. In fact, several witnesses testified that Ellerbee and 

Terry were close and were more like friends than father and son. Although 

testimony was presented that Terry was a heavy drinker who exposed Ellerbee to 

drugs and alcohol at an early age, other witnesses, including Terry himself, 

contradicted these assertions. The overall sentiment was that Terry did the best he 

could for Ellerbee, even if he was not a perfect father or role model. This is 

reflected in the trial court's sentencing order: 

[T]his Court is convinced that as imperfect as his father was, he loved 
the defendant and spent as much free time with his son as he could. 
He would take the defendant when he was a child to work with him 
and ride the tractor, as at times, there was no one to watch the 
defendant while his father worked. [Terry] took the defendant to hog 
and deer hunt and to fish. [Terry] never physically abused the 
defendant, although he may have spanked him. [Terry] provided for 
his son as best he could given their circumstances and never neglected 
or abandoned him. 
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(Emphasis added.) As a result, the trial court assigned "very little weight" to the 

nonstatutory mitigator that Ellerbee had little proper parental guidance from his 

father. In addition, other related mitigators (Ellerbee suffered from a difficult 

childhood, and Terry abused drugs and alcohol) were afforded minimal weight and 

little weight, respectively. 

However, testimony presented during the evidentiary hearing painted a 

much darker picture of Ellerbee's childhood, and it was revealed that Terry 

physically abused Ellerbee. Witnesses testified that Terry would whip and beat 

Ellerbee with his belt, punch him in the chest to "knock the air outta him," and 

frequently hit him with his fists or the back of his hand. One witness testified that 

she saw Terry punch Ellerbee in the head when he was very young, between three 

and six years of age. Family members opined the beatings went beyond normal 

discipline. 

Terry would bring Ellerbee to the "bad part of town" while he looked for 

women and drugs, sometimes locking Ellerbee in the toolbox of his truck while he 

did so. On other occasions, Terry would drop Ellerbee off with a relative for 

several days, often wearing dirty clothes with nothing to change into, while Terry 

went on a bender. When Ellerbee was sixteen or seventeen, Terry asked his aunt if 

Ellerbee could stay with her family, saying "it was his last chance of having any 

kinda life." She testified she believed Terry "didn't want" Ellerbee and was just 
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trying to get rid of him. Ellerbee was described as "undernourished" when he 

arrived at his great-aunt's house. Ellerbee became possessive of his food, and 

"would act like he wasn't never gonna [get] another bite." 

According to Cheryl Smith, Ellerbee's middle and elementary school 

guidance counselor, Terry was not involved in Ellerbee's education and was 

unresponsive to correspondence from the school. Smith found Terry to be 

"intimidating," and "felt that he didn't want to be there and didn't particularly care 

what we did with [Ellerbee]." Ellerbee was frequently absent from school, a fact 

that concerned Smith. She explained that Ellerbee was placed in a dropout 

prevention program in middle school, but Terry withdrew Ellerbee from the 

program in the eighth grade. Ellerbee eventually dropped out of school at age 

sixteen, after unsuccessfully attempting to complete the ninth grade. 

Testimony was also presented regarding Terry's alcohol and substance 

abuse. Terry's nephew described him as a "bar hopper" who drank, used drugs, 

and "had a lot of women through his house." He was not welcome in certain 

family members' homes because of his lifestyle. Another family member testified 

that Terry was always drunk, and she tried to stay away from him because he made 

her uncomfortable. Ellerbee's great-aunt described Terry as a womanizer who had 

no respect for anybody and was drunk most of the time. 
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According to the testimony of several family members, Terry also failed to 

provide Ellerbee with his basic needs, including decent clothing, housing, or 

nourishment. Ellerbee almost never had clean clothes to wear, and his head was 

always kept shaved due to lice infestations. Ellerbee's great-uncle testified that on 

one occasion, he had to purchase new pants for Ellerbee because the ones he was 

wearing were soiled with feces. Family who visited Terry and Ellerbee at their 

trailer described it as "filthy" and "unsanitary," saying it "should have been 

condemned." When Ellerbee's great-uncle was asked to describe the living 

conditions, he said, "If you can imagine a dump, it's worse." The trailer had bugs, 

rotten furniture, and piles of dirty dishes everywhere. The clutter made it difficult 

to walk around. Some family members avoided visiting them because of the filth. 

Further, in contrast to the rosy image of Terry taking Ellerbee on father/son 

hunting trips as presented during the penalty phase, testimony presented during the 

evidentiary hearing cast these trips in a different light. According to witnesses' 

first-hand accounts, the trips were usually taken at night, involved a lot of drinking, 

and were described as "crazily dangerous" because the hogs were "very mean" and 

often massive in size-nearly 400 pounds with six-inch tusks. Ellerbee was 

allowed to drink on the trips, too, despite being only thirteen or fourteen years old. 

If the adults became too intoxicated, Ellerbee was forced to drive them home. 

Hunting dogs were always taken on the trips, but they were often mistreated by 
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Terry, who would kick them and strike them with his hands or a flashlight. Terry 

killed the dogs that were injured or refused to hunt-something Ellerbee witnessed 

first-hand. On one particular trip, when Ellerbee was seven or eight, his father 

took him hunting in the middle of the night, and "the dogs were howling, the pigs 

were squealing, the men were drunk, shots were fired off, he was really terrified .. 

. and he start[ed] to cry" as he hid in Terry's truck. When Terry discovered him, 

he pulled him out through the window and proceeded to beat him for crying, 

saying he would "give [Ellerbee] something to cry about if [he] didn't stop." 

All of the witnesses who testified during the evidentiary hearing stated they 

were never contacted by trial counsel, but would have been available and willing to 

testify if they had been contacted. 

Failure to Develop Mental Health Mitigation 

In his postconviction motion, Ellerbee argued that trial counsel was 

ineffective during the penalty phase for failing to present expert testimony to 

explain how Ellerbee's abusive background and extensive drug use damaged his 

brain and affected his cognitive development. The postconviction court found that 

trial counsel was not deficient. We disagree. Trial counsel's presentation of 

mental health mitigation consisted of conflicting evidence and unsubstantiated 

claims that Ellerbee suffered from various mental disorders. When viewed in the 
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context of the entire penalty phase, we conclude that trial counsel was ineffective 

in the presentation of mental health mitigation. 

The testimony presented during the postconviction evidentiary hearing not 

only expanded upon the abuse Ellerbee suffered during his upbringing, but also 

explained how that abuse directly impacted Ellerbee's development. According to 

the postconviction testimony of defense expert Dr. James Garbarino, a professor of 

psychology, "most children who grow up in severely abusive, neglectful homes 

who experience early trauma grow up to be very damaged and impaired in 

executive function[ing] and emotional regulation" which can result in "a variety of 

antisocial behavior as well as self-destructive behavior, of which committing a 

murder is certainly one." He explained there is "growing evidence ... that child 

abuse is one of the most powerful destructive forces in the life of a child." 

Dr. Garbarino also testified about Adverse Childhood Experiences (ACE) 

and studies that have drawn a correlation between adverse experiences in 

childhood and bad outcomes later in life. There are ten possible ACEs identified 

by the Centers for Disease Control and Prevention as adversely affecting child and 

adolescent development: (1) emotional abuse, (2) physical abuse, (3) incarceration 

of a household member, ( 4) emotional neglect, ( 5) physical neglect, ( 6) divorced or 

separated parents, (7) domestic violence, (8) exposure to substance abuse, 

(9) depression or mental illness of a family household member, and (10) sexual 
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abuse. Ellerbee was exposed to at least the first nine adverse experiences. Only 

one-tenth of one percent (or one in one thousand people) are exposed to more than 

seven ACEs. In other words, Ellerbee was in the "bottom I percent as far as 

quality of life as a child growing up." Dr. Garbarino explained that children 

exposed to at least nine of these adverse experiences will have impaired 

development, including impaired emotional regulation, executive function, and 

decision making. A high exposure to ACEs, such as what Ellerbee experienced, is 

correlated to an increased risk of substance abuse, depression, domestic violence, 

and suicide, among other negative outcomes. 

Dr. Garbarino also testified regarding psychological maltreatment as a 

source of abuse. He explained that psychological abuse comes in many forms: 

(1) rejection (giving the child messages of rejection; telling them they are 

worthless), (2) isolation ( cutting the child off from normal social experiences that 

are critical to becoming well-socialized), (3) ignoring (depriving the child of 

interaction), (4) terrorizing (using fear to manipulate and threaten the child), and 

(5) corrupting (missocializing the child; engaging the child in inappropriate 

experiences with substance abuse, sexuality, or illegal behavior). Dr. Garbarino 

found instances of all five forms of psychological abuse throughout Ellerbee' s 

childhood. 
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Dr. Garbarino opined that Brenda's rejection and abandonment of Ellerbee, 

both before and after she walked out on the family, profoundly affected his 

development. Dr. Garbarino explained that parental rejection is a very powerful 

form of psychological maltreatment. "[P]arental rejection by itself accounts for 

about 25 percent of bad outcomes in development," whereas "smoking only 

accounts for 15 percent of lung cancer." Therefore, he opined, parental rejection 

"is sort of worse for you developmentally than smoking is physiologically." Dr. 

Garbarino explained that maternal abandonment and rejection "is both statistically 

unusual and ... because of the primacy of the maternal/child bond, particularly 

devastating and destructive and ... the kind of rage and sadness and depression 

and damage it does is-is paramount." 

Dr. Garbarino also found Ellerbee's age of twenty-one at the time of the 

murder to be significant. He acknowledged the "legal bright line" of eighteen 

being the age of adulthood, but opined that such a bright line is at odds with 

developmental psychology. He explained that a person's brain does not fully 

develop emotional regulation, executive function, and decision making until he 

reaches his late twenties. He added, "And that's for a normal population who 

hasn't had traumatic abuse at childhood." He opined that while Ellerbee was 

legally an adult, he was not "a fully functioning adult" developmentally. 
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According to Dr. Garbarino, Ellerbee's abusive childhood would have further 

impaired his intellectual and emotional development. 

Defense expert Dr. Marlyne Israelian also testified during the evidentiary 

hearing about how Ellerbee' s abusive childhood and subsequent drug use affected 

his brain development and behavior. She explained that humans are born with 

brains that are still developing, and environmental factors play a significant role in 

postnatal brain development. For example, emotion is regulated by the frontal 

lobe. Because the frontal lobe is not fully developed at birth, an infant needs to 

look to the primary care giver, usually the mother, to learn appropriate reactions to 

new situations. Therefore, "bonding, nurturing, [ and] soothing affection" are 

critical to development of the frontal lobe, and consequently, emotional regulation. 

Children who are deprived of such bonding-because they have been abandoned 

or neglected by their mothers, for example-will "have tremendous difficulties in 

adulthood with relationships and with emotional regulation." 

Dr. Israelian also explained that "the circuits in the brain are drastically and 

permanently changed by chronic stress and maltreatment." If a child grows up in a 

dangerous or abusive environment, his or her brain will constantly be responding 

to stressors by sending distress signals to the rest of the body. The body reacts 

accordingly-respiration, perspiration, and heart rate increase, senses are 

heightened, etc.-to prepare the body for "fight or flight." Similar to how a 
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muscle strengthens the more it is used, the "fight or flight" response is 

strengthened the more the distress signals are fired. As a result, the brain will 

begin sending distress signals even in the absence of real danger or conflict. 

Consequently, the brain will develop in such a way that the individual's reactions 

are governed by his or her emotions, not reason. 

In addition, stressful events result in the body releasing cortisol. 

Dr. Israelian explained, "[Y]ou know how we say stress kills you? It does it 

through cortisol." Chronic levels of cortisol can cause damage to organ systems 

and brain functioning. Consequently, children who have been chronically 

maltreated have an increased risk of depression, anxiety, posttraumatic stress 

disorder (PTSD), substance abuse, personality disorders, and psychosis. Chronic 

maltreatment also impairs the development of the frontal lobe, resulting in 

difficulties with problem solving, impulse control, and considering the long-term 

consequences of one's actions. 

Dr. Israelian described the chronic maltreatment Ellerbee suffered as a child 

and opined that it would have had profound effects on Ellerbee's development. Dr. 

Israelian's interview of Ellerbee's family revealed that his mother, Brenda, never 

held Ellerbee or showed any interest in him. Brenda would lock the food away and 

refused to feed the children all day. The children would only be fed at night, after 

the adults ate. Brenda would lock the children out of the house for hours without 
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food or water, and if she caught them sneaking food, she would beat them. On 

several occasions, Brenda forced the children to stand on their toes, and if their feet 

dropped from fatigue, she would whip the backs of their heels. The abuse was so 

severe that Ellerbee' s half brother and half sister were removed from the home by 

DCF. Shortly after, Brenda moved out, leaving Ellerbee with Terry. The couple 

subsequently divorced. 

When Ellerbee was ten, he went to live with Brenda. However, the living 

arrangement ended abruptly. One day when Ellerbee was visiting his grandmother, 

"Brenda drove out there with all of his clothes, dumped it on [his grandmother's] 

front yard and told him not to come back to the house, and ... [Ellerbee] just 

collapsed and sobbed." 

For a couple of years, Ellerbee would visit his grandmother after school 

where "there was always food, she taught him to swim, [and] they played." 

Ellerbee described those years as the happiest of his life. However, the sense of 

safety and stability that his grandmother provided came to an end when Terry 

relocated them to Kenansville, a small community in Osceola County. There, the 

two lived in a filthy trailer. 

Ellerbee began to heavily use methamphetamine and crack cocaine as a 

teenager. Dr. Israelian explained that methamphetamine is toxic to the brain and 

particularly affects the frontal lobe, an area of Ellerbee's brain that was already 
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impaired due to the chronic maltreatment he experienced as a child. Chronic 

methamphetamine use causes brain damage "that is sustained well past sobriety," 

and can be permanent. It also can cause hallucinations, delusions, and paranoia. It 

impairs rational thought, preventing users from regulating their actions in order to 

stop maladaptive behaviors. Dr. Israelian administered a battery of tests to 

Ellerbee, and the results were consistent with "what you expect to find with 

someone who has had methamphetamine exposure, and has frontal lobe deficits." 

Although trial counsel did present mental health mitigation during the 

penalty phase through the testimony of defense expert Dr. Riordan, his testimony 

did not provide a detailed explanation of the effect that abuse and drug use can 

have on cognitive development. Instead, and at trial counsel's direction, 

Dr. Riordan's testimony focused on the possibility that Ellerbee's 

neuropsychological deficits were caused by fetal alcohol syndrome, head injuries, 

or both. During the penalty phase, Dr. Riordan opined that Ellerbee' s family 

history "contains quite a bit of alcoholism and the mother in particular had a strong 

history of alcohol, so there's a[ n] ... indication that some of the 

neuropsychological deficits that I found were related to the pregnancy with him 

and the use of alcohol by the mother." However, during cross-examination, 

Dr. Riordan conceded Ellerbee had not been previously diagnosed with fetal 
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alcohol syndrome.9 In fact, Terry testified during the penalty phase that Brenda 

did not drink when she was pregnant with Ellerbee. It is unclear why trial counsel 

directed Dr. Riordan to focus on fetal alcohol syndrome while simultaneously 

presenting testimony directly contradicting its existence. 

Application 

We agree with the postconviction court's conclusion that trial counsel was 

deficient for failing to discover paternal neglect, paternal abuse, and the extent of 

paternal substance abuse. Although some witnesses described Brenda's abusive 

behavior, trial counsel failed to properly explore how her abuse affected Ellerbee's 

emotional and cognitive development. Moreover, Terry's physical abuse of 

Ellerbee was not revealed during the penalty phase, despite the fact that those who 

testified about the abuse during the evidentiary hearing were members of 

Ellerbee's family. Notably, these were not distant family members: they were 

aunts, uncles, and cousins who were close to Ellerbee as a child and, in some cases, 

even resided with him. They witnessed the abuse Ellerbee suffered and were more 

than willing to testify about it. However, these crucial witnesses were never 

contacted by trial counsel. It is well established that "counsel has a duty to make 

9. Similarly, trial counsel presented as mitigation Dr. Riordan's testimony 
that Ellerbee suffered from mental health issues, including cognitive disorder, 
bipolar disorder, and attention deficit disorder. However, Dr. Riordan conceded on 
cross-examination that Ellerbee had never been diagnosed with any of these 
disorders. 
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reasonable investigations or to make a reasonable decision that makes particular 

investigations unnecessary." Strickland, 466 U.S. at 691. Here, trial counsel relied 

on a witness list compiled by Ellerbee, without instructing his mitigation 

specialists to find additional witnesses. Counsel's failure to conduct a complete 

investigation was unreasonable under the circumstances, and it resulted in an 

incomplete presentation of mitigation. 

Further, as previously discussed, trial counsel presented conflicting 

testimony during the penalty phase. According to Dr. Riordan, trial counsel 

instructed him to focus on the theory that Ellerbee suffered from fetal alcohol 

syndrome, but this theory was undermined by Terry's testimony that Brenda did 

not drink while she was pregnant with Ellerbee. In addition, trial counsel 

instructed his mitigation specialists to focus on lay witness testimony of Brenda's 

abuse of Ellerbee, but this was undermined by Brenda and Terry's testimony that 

they only occasionally spanked him. This contradictory evidence would have 

confused the jury at best and, at worst, raised suspicions of defense counsel's 

honesty. Moreover, because Brenda and Terry's testimony was videotaped, trial 

counsel could-and should-have moved to redact the inconsistencies. No 

reasonable attorney would have presented such conflicting evidence during the 

penalty phase of a capital case. Thus, trial counsel's performance fell below an 

objective standard of reasonableness under prevailing professional norms. 
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We disagree with the postconviction court's conclusion that Ellerbee was 

not prejudiced by trial counsel's deficiency. Although the jury heard the testimony 

of various family members and friends who testified about Ellerbee's 

impoverished childhood and abusive mother, the jury never heard the testimony of 

family members who witnessed the chronic abuse he suffered at the hands of his 

father. We also disagree that trial counsel was not ineffective for failing to present 

expert testimony to explain how Ellerbee's cognitive development was affected by 

his drug use and the horrific physical, emotional, and psychological abuse he 

suffered as a child. The jury heard defense expert Dr. Riordan's mitigation theory 

of fetal alcohol syndrome, only to later hear completely contradictory testimony. 

Moreover, although the jury heard that Ellerbee's mother abandoned him as a 

child, and that he was exposed to drugs at a young age and used them heavily as a 

teenager, they did not hear how these experiences affected the development of his 

brain. 

Had the jury heard about the extensive abuse Ellerbee suffered and how it 

affected his emotional and cognitive development, in addition to the other 

mitigation presented during the penalty phase, there is a reasonable probability that 

they would have arrived at a different conclusion regarding sentencing. 

Accordingly, we hold that confidence in the outcome of the penalty phase has been 

undermined, and penalty phase counsel was ineffective. Therefore, even if 
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Ellerbee was not receiving relief pursuant to Hurst and Mosley, he would be 

entitled to a new penalty phase proceeding pursuant to Strickland. 

PETITION FOR WRIT OF HABEAS CORPUS 

In his petition for writ of habeas corpus, Ellerbee argues his death sentence 

is unconstitutional under Hurst v. Florida. In Hurst v. Florida, the United States 

Supreme Court held that Florida's capital sentencing scheme is unconstitutional 

because "[t]he Sixth Amendment requires a jury, not a judge, to find each fact 

necessary to impose a sentence of death. A jury's mere recommendation is not 

enough." 136 S. Ct. at 619. On remand, in Hurst v. State, 202 So. 3d 40 (Fla. 

2016), we held: 

[B]efore the trial judge may consider imposing a sentence of death, 
the jury in a capital case must unanimously and expressly find all the 
aggravating factors that were proven beyond a reasonable doubt, 
unanimously find that the aggravating factors are sufficient to impose 
death, unanimously find that the aggravating factors outweigh the 
mitigating circumstances, and unanimously recommend a sentence of 
death. 

Id. at 57. In Mosley v. State, 209 So. 3d 1248 (Fla. 2016), we concluded that Hurst 

applies retroactively to those defendants whose sentences became final after the 

Supreme Court decided Ring v. Arizona, 536 U.S. 584 (2002). Mosley. 209 So. 3d 

at 1283. In light of the nonunanimous jury recommendation to impose a sentence 

of death, it cannot be said that the failure to require a unanimous verdict here was 

harmless. See, e.g., Hodges v. State, 213 So. 3d 863, 880-81 (Fla. 2017). 
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CONCLUSION 

For the foregoing reasons, we affirm the denial of postconviction relief. 

However, we grant the petition for writ of habeas corpus, vacate Ellerbee's death 

sentence, and remand for a new penalty phase proceeding. 

It is so ordered. 

LABAR GA, C.J., and PARIENTE, and QUINCE, JJ., concur. 
LEWIS, J., concurs in result. 
CANADY, J., concurs in result with an opinion, in which POLSTON, J., concurs. 
LAWSON, J., concurs specially with an opinion. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 
IF FILED, DETERMINED. 

CANADY, J., concurring in result. 

I agree with the majority's conclusion that Ellerbee is entitled to relief on his 

ineffective assistance of counsel claim regarding the penalty phase proceedings. 

See majority op. at 28-29. I therefore concur with the decision to vacate the 

sentence of death. 

POLSTON, J., concurs. 

LAWSON, J., concurring specially. 

I fully concur in the majority opinion except for the conclusion that Ellerbee 

is entitled to relief pursuant to Hurst v. State, 202 So. 3d 40 (Fla. 2016), cert. 

denied, 137 S. Ct. 2161 (2017), and Mosley v. State, 209 So. 3d 1248 (Fla. 2016). 

For reasons explained in Okafor v. State, 225 So. 3d 768, 775-76 (Fla. 2017) 
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(Lawson, J., concurring specially), I specially concur in that portion of the opinion 

granting Hurst relief. 
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As explained below, we affirm Joel Lebron's convictions but vacate his 

death sentence and remand for a new penalty phase. 1 

BACKGROUND 

On Saturday, April 27, 2002, Ana Maria Angel and Nelson Portobanco, both 

high school students, decided to go for a walk on the beach in Miami Beach after a 

dinner date. After walking along the beach for a while, the couple decided to 

return to their vehicle. By this time, Lebron and his four codefendants (Cesar 

1. We have jurisdiction. See art. V, § 3(b)(l), Fla. Const. 
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Mena, Victor Caraballo, Hector Caraballo, and Jesus Roman) had arrived in an 

extended cab truck and parked. As Angel and Portobanco left the beach, they were 

approached by Lebron (who identified himself as Diab lo to the couple) and another 

codefendant and forced at gunpoint to get into the truck. 

Once in the truck, Angel and Portobanco were forced to tum over their 

property including wallets, PIN numbers, cell phones, and jewelry. Lebron and the 

codefendants used Angel's ATM card to try to withdraw money from a nearby 

cash machine. Following this attempt, Portobanco's cell phone was used to call 

codefendant Hector Caraballo' s number in the Orlando area. 

During the abduction, Portobanco was ordered to kiss Angel, and when he 

refused, the men punched him in the head until he did so. Then, the men 

demanded and received Angel's underwear and forced Portobanco onto the 

floorboard. Thereafter, Lebron and other codefendants took turns orally, vaginally, 

and anally raping Angel as the driver proceeded northbound on I-95. 

Eventually, the driver pulled over to the side of I-95, and Lebron and one of 

the codefendants ordered Portobanco out of the vehicle. Portobanco was walked 

over to the side of the highway near the barrier wall, where he was then stabbed 

repeatedly in the face, neck, and back. He was also kicked repeatedly. Portobanco 

laid motionless on the ground and pretended to be dead until the stabbings and 

beatings stopped. Lebron and the codefendant went back to the truck, leaving 
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Portobanco on the side of the road. Once Lebron and the codefendants drove 

away, Portobanco was able to walk back to the roadway and stop a passing 

motorist who reported the crime. 

Lebron and his codefendants continued to drive north with Angel in the 

truck until they reached Palm Beach County, where they once again pulled over to 

the side of the road. Lebron and another codefendant took Angel out of the vehicle 

and walked her to the side of a roadway behind a wall concealed from view. Angel 

was forced to kneel down, where Lebron shot her in the head. 

Lebron and his codefendants then drove back to Orlando, where the group 

stopped so some of the members could buy crack cocaine before dropping two of 

the codefendants off at an apartment complex. 

In the early morning hours of Sunday, April 28, 2002, law enforcement 

officers interviewed Portobanco in the hospital and learned that the number dialed 

on Portobanco's cell phone was linked to codefendant Hector Caraballo's 

apartment in Orlando. Officers, along with FBI agents, went to the leasing office 

of the apartment looking for Hector. The leasing agent informed them that she did 

not know of a Hector Caraballo but that Victor Caraballo, another one of the 

codefendants, had leased an apartment there and moved out while being evicted. 

The leasing agent gave officers permission to search the apartment and provided 

them with the keys. Once inside the apartment, the officers found Victor as well as 
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Angel's ATM card, driver's license, purse, cell phone, and wallet. Portobanco's 

wallet was also discovered in the apartment. In searching the dumpster near the 

apartment, the police located Angel's shoes. 

Thereafter, two law enforcement officers proceeded to a different apartment 

complex to look for the truck and a red Honda associated with the crimes. There 

the police encountered Cesar Mena, who was taken to Florida Department of Law 

Enforcement (FDLE) headquarters. 

During this time, officers identified Jesus Roman and Lebron as additional 

suspects. Officers located Roman and Lebron at another apartment complex. 

Lebron was standing in a breezeway with a duffle bag and shopping bags next to 

him, which were impounded. In one of the bags, a pair of tan boots that appeared 

to have blood on them was found. These boots belonged to Lebron. 

Lebron was arrested on Monday, April 29, 2002, at around 1 a.m. He was 

not Mirandized when arrested, but officers collected his clothing and glasses to 

preserve trace evidence. Lebron was then clothed in a gown, handcuffed, and 

placed in an unmarked vehicle. An officer drove Lebron to the FDLE Regional 

Center in Orlando. 

Once at the FDLE Regional Center, Lebron was placed unhandcuffed in a 

room with law enforcement officers while other officers went to locate a tape 

recorder for the interview. However, before Miranda warnings were administered, 
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Lebron admitted that he shot Angel and stabbed Portobanco. Then, after Miranda 

warnings were administered and after Lebron waived his Miranda rights, Lebron 

gave a detailed confession to the murder and sexual assault of Angel and the 

attempted murder of Portobanco. 

Angel's body was found on the shoulder ofl-95 behind a thicket of palm 

trees next to a retaining wall. Her hands were clasped together with their fingers 

interlaced. She was barefoot and had a number of abrasions on her face and an 

abrasion on her right leg, which the medical examiner testified were injuries that 

occurred close to the time of her death. Additionally, officers returned to Mena's 

apartment, obtained consent, and searched the apartment. Officers located two 

knives in a closet at the apartment. Officers also found a gun, which a ballistics 

expert testified was the weapon that killed Angel. 

During the guilt phase, law enforcement officers testified regarding Lebron's 

post-Miranda confession, and the jury heard Portobanco's testimony. Furthermore, 

a fingerprint examiner testified that there was a fingerprint matching Lebron' s 

found on the mirror of the truck. A forensic biologist and DNA analyst testified 

that he conducted serological testing on the truck's back seat cover, the boots, and 

the vaginal and anal swabs from Angel's rape kit and found semen on the seat 

cover and swabs and blood on the boots. DNA testing revealed a mixture of DNA 

on the seat cover that was consistent with the DNA of Angel, Lebron, and the 
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Caraballos, DNA consistent with Lebron on the vaginal swab and anal swab, and 

DNA consistent with Portobanco on the boots. 

After the guilt phase, the jury found Lebron guilty of (1) first-degree murder 

of Ana Angel; (2) attempted first-degree murder of Nelson Portobanco; (3) armed 

kidnapping of Ana Angel; (4) armed kidnapping ofNelson Portobanco; (5) armed 

robbery of Ana Angel; (6) armed robbery of Nelson Portobanco; and (7) armed 

sexual battery of Ana Angel. And after the penalty phase, the jury voted 9 to 3 to 

recommend a sentence of death. The trial judge followed the jury's 

recommendation, finding 6 aggravators and listing numerous mitigating facts. 

GUILT PHASE ISSUES ON APPEAL 

Before this Court, Lebron argues: (1) his post-Miranda2 statement 

was inadmissible; (2) the trial court erred in denying his motion for mistrial based 

on Agent Hernandez's statement during testimony; (3) the trial court erred in 

denying his motion for mistrial based on the State's comment during opening 

statements; ( 4) the trial court erred in denying his motion for mistrial based on the 

presence of the victim's mother in the courtroom; (5) the trial court erred in 

excluding quantitative electroence-phalography (QEEG) evidence under Effi;3 (6) 

2. Miranda v. Arizona, 384 U.S. 436 (1966). 

3. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). 
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the trial court erroneously instructed the jury in such a way as to deprive it of its 

pardon power; and (7) the trial court erred in denying his motion for mistrial based 

on the State's demonstration with the handgun during its closing argument. None 

of these issues warrants relief. 4 We also conclude that the evidence is sufficient to 

support Lebron's first-degree murder conviction. 

1. Post-Miranda Statement 

First, Lebron argues that his pre-Miranda statement rendered his post

Miranda statement inadmissible and that he did not voluntarily waive his Miranda 

rights. However, because officers did not engage in a deliberate two-step 

interrogation strategy calculated to undermine the Miranda warnings and because 

Lebron was fully informed of and waived his rights, we disagree. 

As the lower court explained, 

[Lebron] was located by law enforcement officers in Orlando between 
1 :00 and 2:00 a.m. on April 29, 2002. [Lebron] was transported to the 
Orlando headquarters of the Florida Department of Law Enforcement 
("FDLE") prior to 2:40 a.m. 

Upon arrival at the FDLE headquarters, [Lebron] was seated in 
the FDLE cafeteria with an FDLE agent. The agent was aware that no 
Miranda warnings had yet been administered. Other agents were 
looking for a tape recorder so that [Lebron's] interview could be 
recorded if [Lebron] agreed to speak with them. 

4. Because we are remanding for a new penalty phase pursuant to Hurst, 
Lebron's other penalty phase claims are moot and are, therefore, not addressed. 
Additionally, because his individual guilt phase claims do not warrant relief, his 
cumulative error claim fails. See Johnson v. State, 104 So. 3d 1010, 1029 (Fla. 
2012). 
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The agent initially said nothing to [Lebron]. After several 
minutes, [Lebron's] demeanor changed and he began to cry. The 
agent said, "I hope you know what kind of trouble you are in." 
[Lebron] replied, "Yes, I know. I killed her." He said that he told her 
to get down on her knees and that the gun did not go off until the third 
time he pulled the trigger. After [Lebron] said this, the agent left the 
room to report this information to other agents because up until that 
moment, the law enforcement agencies had hoped that Ms. Angel was 
still alive. [Lebron] said nothing further at that time and was not 
asked any questions. 

At 3:06 a.m. the officers had located a tape recorder and began 
administration of Miranda rights. [Lebron] signed the waiver form at 
3: 15 a.m. [Lebron] gave a detailed confession which included the 
abduction of both victims, the theft of the victims' jewelry, credit 
cards, bank cards, and property, the sexual assault and murder of Ms. 
Angel, and the attempted murder of Mr. Portobanco. 

State v. Lebron, 979 So. 2d 1093, 1094 (Fla. 3d DCA 2008). 

"Both the United States and Florida Constitutions provide that persons shall 

not be 'compelled' to be witnesses against themselves in any criminal matter." 

Ross v. State, 45 So. 3d 403,412 (Fla. 2010). "To protect the right against self

incrimination, the [United States] Supreme Court required that any individual held 

for interrogation must be clearly informed as to his or her rights, including the 

'right to remain silent, that any statement he does make may be used as evidence 

against him, and ... [the] right to the presence of an attorney, either retained or 

appointed.'" Id. at 413 (quoting Miranda, 384 U.S. at 444). "The defendant may 

waive effectuation of these rights, provided the waiver is made voluntarily, 

knowingly and intelligently." Miranda, 384 U.S. at 444. 
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In Oregon v. Elstad, 470 U.S. 298 (1985), the United States Supreme Court 

addressed a defendant's statement that was made after he waived his Miranda 

rights but where the defendant had previously made an incriminating statement 

before the administration of Miranda warnings. The Court held that the post

warning statement was admissible, stating: 

[ A ]bsent deliberately coercive or improper tactics in obtaining the 
initial statement, the mere fact that a suspect has made an unwarned 
admission does not warrant a presumption of compulsion. A 
subsequent administration of Miranda warnings to a suspect who has 
given a voluntary but unwarned statement ordinarily should suffice to 
remove the conditions that precluded admission of the earlier 
statement. 

Id. at 314; see also Davis v. State, 698 So. 2d 1182, 1189 (Fla. 1997) ("Shortly 

after confessing in his holding cell, Davis gave a taped statement in which he 

voluntarily gave the same information contained in his prior statement. . . . This 

[ second] statement was clearly admissible because Davis was fully informed of 

( and waived) his Miranda rights before the start of the taping session." ( citing 

Elstad, 470 U.S. 298)); Ramirez v. State, 739 So. 2d 568, 574-76 (Fla. 1999) 

( applying Elstad and explaining that whether a second, postwarning statement was 

voluntary requires a review of the totality of the circumstances). 

Then, in Missouri v. Seibert, 542 U.S. 600 (2004), the United States 

Supreme Court held that a second, warned statement was inadmissible where law 

enforcement officers intentionally and thoroughly questioned the defendant 
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without administering Miranda in order to elicit an unwarned statement that was 

then used to elicit the second, warned statement. The plurality opinion in Seibert, 

542 U.S. at 611-12, stated the following: 

The threshold issue when interrogators question first and warn later is 
thus whether it would be reasonable to find that in these 
circumstances the warnings could function "effectively" as Miranda 
requires. Could the warnings effectively advise the suspect that he 
had a real choice about giving an admissible statement at that 
juncture? Could they reasonably convey that he could choose to stop 
talking even if he had talked earlier? 

The plurality listed the following "relevant facts that bear on whether Miranda 

warnings delivered midstream could be effective enough to accomplish their 

object:" 

the completeness and detail of the questions and answers in the first 
round of interrogation, the overlapping content of the two statements, 
the timing and setting of the first and second, the continuity of police 
personnel, and the degree to which the interrogator's questions treated 
the second round as continuous with the first. 

Id. at 615. Justice Kennedy, who provided the necessary fifth vote in Seibert, 

explained the following in his concurrence: 

The admissibility of postwarning statements should continue to 
be governed by the principles of Elstad unless the deliberate two-step 
strategy was employed. If the deliberate two-step strategy has been 
used, postwarning statements that are related to the substance of 
prewarning statements must be excluded unless curative measures are 
taken before the postwarning statement is made. Curative measures 
should be designed to ensure that a reasonable person in the suspect's 
situation would understand the import and effect of the Miranda 
warning and of the Miranda waiver. For example, a substantial break 
in time and circumstances between the prewarning statement and the 
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Miranda warning may suffice in most circumstances, as it allows the 
accused to distinguish the two contexts and appreciate that the 
interrogation has taken a new tum. Alternatively, an additional 
warning that explains the likely inadmissibility of the prewaming 
custodial statement may be sufficient. 

Seibert, 542 U.S. at 622 (Kennedy, J., concurring in the judgment) ( citations 

omitted); see also Ross, 45 So. 3d at 424 ( considering whether law enforcement 

employed a deliberate two-step interrogation strategy, "whether the police 

minimized and downplayed the significance of the Miranda rights once they were 

given," as well as "the circumstances surrounding both the warned and unwarned 

statements including 'the completeness and detail of the questions and answers in 

the first round of interrogation, the overlapping content of the two statements, the 

timing and setting of the first and second [interrogations], the continuity of police 

personnel, and the degree to which the interrogator's questions treated the second 

round as continuous with the first' " when determining the admissibility of a 

second, postwaming statement (quoting Seibert, 542 U.S. at 615)). 

In this case, the evidence demonstrates that law enforcement did not employ 

a deliberate two-step interrogation strategy calculated to undermine the 

effectiveness of Miranda warnings. There was only a single statement of "I hope 

you know what kind of trouble you are in" by the agent with Lebron responding 

that he had shot Angel and stabbed Portobanco. There was no thorough 

prewaming interrogation like the one described in Seibert that was then used to 

- 11 -



000322

elicit a repeated confession after Miranda was administered. Cf. Seibert, 542 U.S. 

at 605, 616 (explaining that the defendant in Seibert was questioned for 30 to 40 

minutes before Miranda was administered and that the pre-Miranda questioning 

"was systematic, exhaustive and managed with psychological skill[, and when] the 

police were finished there was little, if anything, of incriminating potential left 

unsaid" and that the post-Miranda questioning "was fostered by references back to 

the confession already given"); see also Rhode Island v. Innis, 446 U.S. 291, 300 

(1980) ("[T]he special procedural safeguards outlined in Miranda are required not 

where a suspect is simply taken into custody, but rather where a suspect in custody 

is subjected to interrogation. 'Interrogation,' as conceptualized in the Miranda 

opinion, must reflect a measure of compulsion above and beyond that inherent in 

custody itself."). 

Once the agent informed others that Angel was in fact deceased, Miranda 

rights were administered, and Lebron knowingly, intelligently, and voluntarily 

waived his rights. Specifically, Agent Hidalgo presented Lebron with a Miranda 

waiver form and read each of the rights to Lebron. Lebron indicated to Agent 

Hidalgo that he understood his rights. Lebron then agreed to speak with the 

officers without an attorney, and Lebron signed the waiver form. Officers also 

testified that Lebron did not appear intoxicated and that he appeared to understand 

what was occurring. No threats or promises were made. 
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Moreover, while Lebron's prewarning statement indicated that he had killed 

Angel and attempted to kill Portobanco, it did not include the details of his role in 

the kidnapping, robbery, and sexual battery that he included in his postwarning 

statement. There is no evidence that law enforcement minimized the significance 

of the Miranda warnings once they were given. The first statement was not used 

by law enforcement in eliciting the postwarning statement. Law enforcement did 

not refer to the first statement when conducting the post-Miranda interview. 

Instead, law enforcement began questioning Lebron about what had occurred 

beginning with when Lebron first met with the codefendants. Also, Lebron's 

initial confession in response to the agent's single statement was made at 

approximately 2:42 a.m., and the officers did not question him until after he 

executed a written waiver at 3: 15 a.m. 

Accordingly, because officers did not engage in a deliberate two-step 

interrogation strategy and because Lebron knowingly, intelligently, and voluntarily 

waived his Miranda rights before making his second statement, his postwarning 

statement was admissible. 

2. Agent Hernandez's Testimony 

Next, Lebron argues that the trial court erred in denying his motion for 

mistrial based on Agent Hernandez's testimony. An order granting a mistrial is 

required "only when the error upon which it rests is so prejudicial as to vitiate the 
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entire trial." Smith v. State, 866 So. 2d 51, 58 (Fla. 2004). In reviewing a trial 

court's ruling on a motion for mistrial, this Court employs an abuse-of-discretion 

standard of review. Id. at 58-59. 

Lebron argues that he was unfairly prejudiced by Agent Hernandez's 

testimony that he was able to recall Lebron's confession because this was the worst 

case he had ever seen. However, the actual testimony during trial was the 

following: 

In my twenty-five years as a law enforcement officer, I never heard a 
confession like that when he talked to - to the agent about the - how 
he and the other rape and did whatever. 

This testimony was provided during the State's case in chief following defense 

counsel's statement in opening argument that he intended to challenge the 

reliability of testimony regarding Lebron's confession after it was learned by the 

officers that it had not been recorded. 

This Court has long recognized that a party presenting a witness may present 

evidence on direct examination as "anticipatory rehabilitation." Lawhorne v. State, 

500 So. 2d 519,520 (Fla. 1986); Bell v. State, 491 So. 2d 537,538 (Fla. 1986). 

Moreover, when a prior law enforcement witness was under cross-examination 

earlier in the trial, defense counsel asked extensive questions regarding the 

detective's ability to remember the details of Lebron's confession. When the trial 

court indicated that it allowed Agent Hernandez's testimony because it had 
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anticipated defense counsel's cross-examination on the issue, counsel did not 

suggest that it did not intend to pursue the line of questioning. 

Thus, the trial court did not abuse its discretion in allowing Agent 

Hernandez to testify as to why he was able to remember the confession. 

3. Opening Argument 

Lebron claims that the trial court erred in denying his motion for mistrial 

based on the State's comment during opening argument. "This Court reviews a 

trial court's ruling on a motion for mistrial under an abuse-of-discretion standard 

of review." Smith, 866 So. 2d at 58-59. 

During its opening statement, the State discussed the facts of the crime, how 

the investigation of the use of the cell phones stolen from the victims led them to 

Hector's apartment, and how that led to the discovery of Victor and the victims' 

property in and around the apartment. The prosecutor then stated: 

So at that point, the police had one down, but they had four 
more to go. 

Now, as this investigation was unfolding, the police are fielding 
information from a lot of different sources. And one investigative 
lead that they got took them to another apartment complex. . . . And 
Special Agent King, the one that had busted in through Victor 
Caraballo's evicted apartment, goes there along with an FBI agent, 
because the FBI is also involved in this case. 

And when they go to that apartment complex, they encounter an 
individual by the name of Cesar Mena. He's the one that I told you 
was driving the truck the whole time. Cesar Mena is also taken into 
custody. And at that point, they've got two down, and there are three 
more to go. 
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The police continue fielding investigative leads. And now they 
know that they are looking for two individuals by the names of Jesus 
Roman and Joel Lebron. 

Lebron asserts that this comment violated Postell v. State, 398 So. 2d 851, 

854 (Fla. 3d DCA 1981 ), in which the court held that where "the inescapable 

inference from the testimony is that a nontestifying witness has furnished the 

police with evidence of the defendant's guilt, the testimony is hearsay, and the 

defendant's right of confrontation is defeated." (Footnote omitted.) However, as 

the State notes, this Court has also held that there is no violation where a police 

officer testifies regarding steps taken during an investigation without identifying 

anyone the police spoke to or alluding to the conversations that took place. See 

Evans v. State, 808 So. 2d 92, 103-04 (Fla. 2001). Additionally, this Court has 

recognized that an officer can testify about the actions taken based on a tip of 

information received without describing the tip, the information, or its source. See 

State v. Baird, 572 So. 2d 904 (Fla. 1990). 

Here, the statement made by the prosecutor during opening statement did not 

create an "inescapable inference" that anyone who would not be testifying 

provided the evidence of Lebron's guilt. Instead, the statement that the police 

knew to look for Lebron based on information received is similar to testimony 

regarding the police acting based on information received, which this Court has 

stated can be proper. See Baird, 572 So. 2d at 908 ("[W]hen the only relevance of 
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such a statement is to show a logical sequence of events leading up to an arrest, the 

better practice is to allow the officer to state that he acted upon a 'tip' or 

'information received.' without going into the details of the accusatory 

information."). Furthermore, in mentioning that the police had received leads from 

numerous sources, the State weakened any possible inference that this information 

had been received by a nontestifying witness. 

Accordingly, the trial court did not abuse its discretion in denying the 

motion for mistrial. 

4. Angel's Mother 

Additionally, Lebron asserts that the trial court erred in denying his motion 

for mistrial based on the presence of Margarita Osorio, Angel's mother, in the 

courtroom. Particularly, Lebron argues that he was prejudiced by the emotional 

reactions of Angel's mother when the State gestured toward her during closing 

arguments. We disagree. 

This Court reviews a trial court's ruling on whether a witness can be present 

in the courtroom under an abuse of discretion standard. See Gore v. State, 599 So. 

2d 978, 986 (Fla. 1992). And the next of kin of homicide victims have a 

constitutional right to be present at all stages of criminal proceedings. See art. I, § 

16(b), Fla. Const. This right has been codified in section 90.616(2)(d), Florida 

Statutes (2017), which provides that the victim's next of kin are excluded from the 
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rule prohibiting a witness from hearing the testimony of other witnesses unless 

there is a showing that the presence of the next of kin will be prejudicial. In 

determining whether prejudice has been shown, this Court considers whether the 

relative testified regarding a material issue and the witness's presence provided an 

opportunity to change his or her testimony and whether the relative engaged in 

overt emotional outbursts during the proceedings. See Beasley v. State, 774 So. 2d 

649, 669 (Fla. 2000). 

During Lebron' s first attempt to have Osorio excluded from the courtroom 

pursuant to section 90.616, Florida Statutes (2012), he did not argue that her 

presence in the courtroom would be prejudicial because she would testify to a 

material issue or had displayed an emotional outburst. Lebron actually conceded 

that Osorio's testimony would be limited to issues that were not in genuine dispute. 

During trial, Osorio testified regarding the clothing Angel was wearing on the 

night of the murder, that she saw Angel leave with Portobanco, and that she saw 

Portobanco in the hospital after the crimes. Lebron also never made a 

contemporaneous objection to any show of emotion from Osorio. Instead, the 

record reflects that the trial court noted that Osorio had been very composed. 

Lebron even acknowledged that Osorio had not engaged in any emotional 

outbursts that disrupted the proceedings and only claimed to have seen her crying. 
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Accordingly, Lebron fails to demonstrate the prejudice necessary to 

overcome Osorio's constitutional and statutory right to be present. We affirm the 

denial of the motion for mistrial based on her presence. 

5. QEEG Evidence 

Lebron claims that the trial court erred in excluding QEEG evidence to 

support Lebron's argument that he suffered from a traumatic brain injury. 

However, we affirm the trial court's exclusion of this evidence. 

The standard of review of a Em issue is de novo. See Hadden v. State, 690 

So. 2d 573, 579 (Fla. 1997). Under ;Em, "[t]he proponent of the evidence bears 

the burden of establishing by a preponderance of the evidence the general 

acceptance of the underlying scientific principles and methodology." Castillo v. 

E.I. Du Pont de Nemours & Co., 854 So. 2d 1264, 1268 (Fla. 2003). 

At the Em hearing, Dr. William Lambos, a neuropsychologist, testified 

about peer-reviewed studies that utilize QEEG as having been used in comparing 

individuals to normative databases. He testified that the software used, 

NeuroGuide, had been used since 2005. He went on to state that the software has 

been registered with the federal Food and Drug Administration, and this 

registration establishes the appropriateness of the NeuroGuide analysis "to be used 

by qualified medical or clinical professionals for the statistical evaluation of human 

electroencephalogram or EEG." Dr. Lambos also identified a 400-page abstract of 
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795 peer-reviewed journal articles on LORETA, another software program utilized 

in the QEEG study. Several of those articles, between 130 and 150 of which Dr. 

Lambos read, supported his subfield which is "[t]he use of QEEG to identify 

disregulations of the brain that impact behavioral functioning or behavioral health 

issues." 

Lebron contends that the weight of this evidence at the Em hearing 

established the general acceptance in the scientific community of the QEEG study 

protocol. However, while Dr. Lambos identified one article regarding the use of 

normative databases in analyzing QEEG and identified numerous abstracts of 

articles concerning LORETA, he admitted that he had read 20% of the articles 

whose abstracts he identified and did not claim that any of them concerned using 

QEEG as a means of diagnosing brain damage. Further, other evidence at the 

hearing showed that while there were numerous articles that had been published 

regarding QEEG use, most of them concerned uses other than diagnosing brain 

damage. Additionally, while Lebron argues that the fact a QEEG has been 

registered with the FDA shows that it is a generally accepted means of diagnosing 

brain damage, Dr. Lambos acknowledged that such registration did not suggest 

approval of QEEG. 

Dr. Lambos also admitted that he had generated $1 million in gross income 

by conducting QEEG tests and that he had begun using QEEG in forensic work to 
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increase its acceptance and generate more income from it. Moreover, while Dr. 

Lambos admitted that his results were based on using information from a 

database, he testified that did not know anything regarding the creation of the 

database. 

Two other witnesses that testified at the hearing, and stated that QEEG was 

not generally accepted as a means of diagnosing brain damage. Dr. Lambos also 

admitted that it was not proper to diagnose brain damage based on QEEG data. 

Further, there was testimony that pictures produced by LORETA from QEEG 

data were misleading because they colored large areas as if the entire area of a 

brain was damaged even though the data only supported a conclusion that there 

was damage somewhere in that area. 

Given the above, Lebron failed to carry his burden of proving that QEEG 

evidence was a reliable and generally accepted means of diagnosing brain 

damage. Dr. Lambos, who testified that he conducted QEEG tests to generate 

income, is not the type of impartial expert needed to show the general acceptance 

of QEEG. See generally Ramirez v. State, 810 So. 2d 836, 851 (Fla. 2001). 

Additionally, Dr. Lambos did not know anything about the creation of the 

database. See Murray v. State, 692 So. 2d 157, 163-64 (Fla. 1997) (evidence not 

admissible when based on testimony from an expert who has no knowledge of 

how the database was assembled and used). 
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Accordingly, testimony based on the use of the database was properly 

excluded. 

6. Pardon Power 

Lebron also asserts that one of the trial court's instructions deprived the jury 

of its pardon power. In support of his argument, Lebron relies on the hypothetical 

set forth by the trial judge during voir dire. During voir dire, the judge presented 

an example of a mother of a hungry child who "goes to Publix ... takes a loaf of 

bread off of the shelf and she walks out of the store without paying for it." The 

court also informed the jury that it could not return a not guilty verdict if the State 

had proven its case beyond a reasonable doubt, no matter what the circumstances. 

The jury instructions also included the following statement: 

There are some general rules that apply to your discussions. You 
must follow these rules in order to come to a lawful verdict. You 
must follow the law as it is set out in these instructions. If you fail to 
follow the law, your verdict will be a miscarriage of justice. There is 
no reason for failing to follow the law in this case. 

These instructions, according to Lebron, deprived the jury of its pardon power. 

This issue is unpreserved and meritless. First, Lebron did not object to the 

trial court's instructions during voir dire. To preserve an issue, a defendant must 

make a contemporaneous objection on the specific grounds raised on appeal. See 

F.B. v. State, 852 So. 2d 226, 229 (Fla. 2003). As the trial court provided its 

hypothetical of the mother and hungry child, Lebron did not object. Additionally, 
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when Lebron objected while the trial court discussed a veniremember's answer, 

Lebron only raised a general objection without stating the grounds. After the trial 

court had completed all questioning, taken a recess, and discussed other matters 

with the State, Lebron informed the trial court that the basis of the objection had 

been denial of the jury's pardon power. The trial court did not rule on the issue. 

Instead, the court asked Lebron for legal support of the argument, to which Lebron 

provided none. Thus, this issue is not preserved for review. See Rose v. State, 787 

So. 2d 786, 797 (Fla. 2001) ("As a general rule, the failure of a party to get a timely 

ruling by a trial court constitutes a waiver of the matter for appellate purposes."). 

Further, it is not error to instruct the jury to follow the law. Therefore, the 

trial court did not err in instructing the jury that it had to follow the law in 

determining Lebron's guilt. 

7. Handgun 

Lebron further asserts that the trial court erred in denying his motion for 

mistrial based on the State's use of the handgun during closing statements. Lebron 

argues that the State made an improper golden rule argument when it dry fired the 

handgun used during the crime three times during closing argument. However, we 

affirm the trial court's denial of the motion for mistrial. 5 

5. As previously mentioned, "[t]his Court reviews a trial court's ruling on a 
motion for mistrial under an abuse-of-discretion standard of review." Smith, 866 
So. 2d at 58-59. 
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This Court prohibits golden rule arguments, which "invite the jurors to place 

themselves in the victims' position and 'imagine the victim's final pain, terror, and 

defenselessness.'" Merck v. State, 975 So. 2d 1054, 1062 (Fla. 2007) (quoting 

Bertolotti v. State, 476 So. 2d 130, 133 (Fla. 1985)). However, this Court has held 

that it is not improper for a trial court to allow the State to demonstrate the 

circumstances of a murder as long as the demonstration is an accurate and 

reasonable reproduction of what occurred based on the evidence. See Brooks v. 

State, 175 So. 3d 204, 239-40 (Fla. 2015). 

This case is similar to Bailey v. State, 998 So. 2d 545, 555 (Fla. 2008), in 

which the prosecutor made the following statement during closing arguments: 

I ask that as you sit down in the jury room to deliberate you do two 
things before you reach the time to take a vote. I want you to all just 
to put your finger 18 to 24 inches away from each other's face and see 
how close you are when your eyes are meeting, as his met those eyes 
on an Easter night in our community and in 18 to 24 inches away 
firing once, twice, and three times. 

There, this Court did not find the comments improper, instead finding that they 

were "designed to help the jury to visualize the distance between the gun and the 

victim." Id. 

Likewise, it appears that the State, in its use of the handgun, attempted to 

describe what occurred in order to allow the jury to visualize the evidence. The 
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demonstration was also an accurate and reasonable demonstration of the events 

that occurred based on Lebron's confession. Therefore, the comments and 

demonstration were not improper. 

Accordingly, the trial court did not abuse its discretion in denying the 

motion for mistrial. 

8. Sufficiency 

In death penalty cases, regardless of whether the appellant raises the issue, 

this Court conducts an independent review to determine whether sufficient 

evidence exists to support a first-degree murder conviction. See Phillips v. State, 

39 So. 3d 296, 308 (Fla. 20 I 0). The evidence in a capital case is judged to be 

sufficient when it is both competent and substantial. Id. In conducting its review, 

this Court "view[ s] the evidence in the light most favorable to the State to 

determine whether a rational trier of fact could have found the existence of the 

elements of the crime beyond a reasonable doubt." Rodgers v. State, 948 So. 2d 

655, 674 (Fla. 2006). 

In this case, Lebron was charged with, and the jury was instructed on, both 

first-degree premeditated murder and first-degree felony murder. The jury then 

returned a general verdict of guilty of first-degree murder. "A general guilty 

verdict rendered by a jury instructed on both first-degree murder alternatives may 
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be upheld on appeal where the evidence is sufficient to establish either felony 

murder or premeditation." Crain v. State, 894 So. 2d 59, 73 (Fla. 2004). 

There was competent and substantial evidence in support of both forms of 

first-degree murder. First, Lebron provided a detailed description of the murder, 

kidnapping, robbery, and sexual battery in his confession. Lebron described how 

he and the other codefendants were in the area that night looking for people to rob 

when they saw Angel and Portobanco walking up from the beach. Lebron 

explained that he and another codefendant forced them into the truck at gunpoint, 

stole their belongings, and forced Angel to engage in various sex acts against her 

will. Lebron then went on to confess that he ordered Angel to get on her knees, 

pointed the gun at her head, and fired the gun twice before it went off the third 

time. He also confessed that he shot Angel because he thought she would be able 

to identify him. 

Lebron's confession was corroborated by witness testimony and physical 

evidence. Portobanco testified that he and Angel were kidnapped and robbed at 

gunpoint and that Angel was raped. The medical examiner testified that Angel 

died from a gunshot wound to the head and that the wound was consistent with the 

gun being less than 12 inches from the head when fired. The crime laboratory 

manager tested the projectiles recovered from Angel's body and compared them to 

the bullets shot from the subject pistol. He testified that the bullet that killed Angel 
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was fired from the handgun found in the codefendants' possession. Lebron's 

fingerprints were removed from the truck involved in the crime and his DNA was 

found on the backseat. Further, Lebron's DNA was found on rectal and vaginal 

swabs of the victim. Lebron's boots also had Portobanco's blood on them. 

Accordingly, the evidence presented in this case was sufficient to support a 

conviction for both first-degree premeditated murder and first-degree felony 

murder. 

HURST 

Finally, we consider whether Lebron is entitled to relief after the United 

States Supreme Court issued its decision in Hurst v. Florida, 136 S. Ct. 616 (2016). 

Because the jury recommended the death penalty by a vote of nine to three, we 

conclude that Lebron's death sentences violates Hurst. See Kopsho v. State, 209 

So. 3d 568, 570 (Fla. 2017). We must then consider whether the Hurst error was 

harmless beyond a reasonable doubt: 

The harmless error test, as set forth in Chapman[v. California, 
386 U.S. 18 (1967),] and progeny, places the burden on the state, as 
the beneficiary of the error, to prove beyond a reasonable doubt that 
the error complained of did not contribute to the verdict or, 
alternatively stated, that there is no reasonable possibility that the 
error contributed to the conviction. 

Hurst v. State, 202 So. 3d 40, 68 (Fla. 2016) (quoting State v. DiGuilio, 491 So. 2d 

1129, 1138 (Fla. 1986)), cert. denied, 137 S. Ct. 2161 (2017). 
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Because the jury in this case recommended death by a vote of 9 to 3, "we 

cannot determine that the jury unanimously found that the aggravators outweighed 

the mitigation." Kopsho, 209 So. 3d at 570. "We can only determine that the jury 

did not unanimously recommend a sentence of death." Id. Therefore, because we 

cannot say that there is no possibility that the error did not contribute to the 

sentence, the error in Lebron's sentencing was not harmless beyond a reasonable 

doubt. 

Accordingly, we vacate the death sentence and remand for a new penalty 

phase. See Hurst, 202 So. 3d at 69. 

CONCLUSION 

For the reasons expressed above, we affirm Lebron's convictions, but we 

vacate his death sentence and remand for a new penalty phase. 

It is so ordered. 

LABARGA, C.J., concurs. 
LEWIS, J., concurs in result. 
LAWSON, J., concurs specially with an opinion. 
PARIENTE, J., concurs in part and dissents in part with an opinion, in which 
QUINCE, J., concurs. 
CANADY and POLSTON, JJ., concur as to the conviction and dissent as to the 
sentence. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 
IF FILED, DETERMINED. 

LAWSON, J., concurring specially. 

I fully concur as to all issues addressed in the majority opinion except for the 
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decision to grant relief pursuant to Hurst v. State, 202 So. 3d 40, 68 (Fla. 2016), 

cert. denied, 13 7 S. Ct. 2161 (2017). As to that issue, I specially concur. See 

Okafor v. State, 225 So. 3d 768, 775-76 (Fla. 2017) (Lawson, J., concurring 

specially). 

PARIENTE, J., concurring in part and dissenting in part. 

I concur in the reversal of the penalty phase under Hurst v. State (Hurst), 

202 So. 3d 40 (Fla. 2016), cert. denied, 137 S. Ct. 2161 (2017). However, I dissent 

from the majority's decision to affirm Lebron's conviction because Lebron's 

second confession should have been suppressed based on our precedent in Ross v. 

State, 45 So. 3d 403 (Fla. 2010). Arrested two hours earlier, stripped of his 

clothing and eyeglasses, Lebron made a full confession before Miranda6 warnings 

were administered. Nothing in the circumstances surrounding the delayed 

administration of Miranda warnings allowed Lebron to make an informed choice 

as to his waiver that would render the post-Miranda confession admissible. Thus, I 

would reverse and remand for a new guilt phase. 

Before Miranda warnings were administered and over two hours after 

arresting Lebron, Detective Hidalgo stated to Lebron at the Florida Department of 

Law Enforcement (FDLE) Headquarters, "I hope you know what kind of trouble 

you are in." In response to Hidalgo's statement, as the trial court stated, Lebron 

6. Miranda v. Arizona, 384 U.S. 436 (1966). 
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"provided a full confession detailing his involvement in the crime." Specifically, 

Detective Hidalgo explained at the evidentiary hearing: 

[Q]: What happened once Joel Lebron started crying? 
[Detective Hidalgo]: He looked down and at that point, I 

basically told him that he-that I hoped that he knew what kind of 
trouble he was in. 

At that point, he replied, "Yes, I know," and "I killed her." He 
didn't go into saying: I killed her and we left her somewhere around I-
95. 

He said that he told her to get down on her knees and he-that 
he would have pulled the trigger twice and the gun did not go off until 
the third time he pulled the trigger. 

There is no question, and the State raises no issue on cross-appeal, that 

Lebron's first confession violated Miranda and was, therefore, properly suppressed 

by the trial court. That suppression was affirmed by the Third District Court of 

Appeal. State v. Lebron, 979 So. 2d 1093, 1097 (Fla. 3d DCA 2008). The 

majority, however, misses the significance of the circumstances surrounding 

Lebron's first confession in analyzing whether Lebron's second, post-Miranda 

confession was properly suppressed by the trial court. 

This Court made clear in Ross "that the analysis of the admissibility of 

statements made following a custodial interrogation and after the delayed 

administration of Miranda warnings is based on the totality of the circumstances," 

which should be assessed in light of the following factors: 

(1) whether the police used improper and deliberate tactics in delaying 
the administration of the Miranda warnings in order to obtain the 
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initial statement; (2) whether the police minimized and downplayed 
the significance of the Miranda rights once they were given; and (3) 
the circumstances surrounding both the warned and unwarned 
statements including "the completeness and detail of the questions and 
answers in the first round of interrogation, the overlapping content of 
the two statements, the timing and setting of the first and second 
[interrogations], the continuity of police personnel, and the degree to 
which the interrogator's questions treated the second round as 
continuous with the first." In addition, there are other circumstances 
to consider on a case-by-case basis, such as the suspect's age, 
experience, intelligence, and language proficiency. 

Id. at 424 (alteration in original) (footnotes omitted) (quoting Missouri v. Seibert, 

542 U.S. 600, 615 (2004) (plurality opinion)). As the United States Supreme Court 

explained in Seibert: 

[I]t would be absurd to think that mere recitation of the litany 
suffices to satisfy Miranda in every conceivable circumstance. 
. . . The threshold issue when interrogators question first and warn 
later is thus whether it would be reasonable to find that in these 
circumstances the warnings could function "effectively" as Miranda 
requires. Could the warnings effectively advise the suspect that he 
had a real choice about giving an admissible statement at that 
juncture? Could they reasonably convey that he could choose to stop 
talking even if he had talked earlier? For unless the warnings could 
place a suspect who has just been interrogated in a position to make 
such an informed choice, there is no practical justification for 
accepting the formal warnings as compliance with Miranda, or for 
treating the second stage of interrogation as distinct from the first, 
unwarned and inadmissible segment. 

542 U.S. at 611-12 (plurality opinion) (emphasis added). 
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I. Facts and Background 

As the majority explains, Lebron was arrested around 1 a.m. by Detective 

Hidalgo, an agent for the FDLE. Majority op. at 4. Officers handcuffed Lebron 

and stripped him of his clothing, including his underwear, glasses, and shoes. 

Majority op. at 4. Detective Marrero, lead investigator for the case from Miami 

Beach Police Department, testified at trial: 

Q: So while Mr. Lebron is in the parking lot and while there 
are dozens of police cars, police personnel, police dogs, helicopters, 
Mr. Lebron is stripped naked; is that right? 

A: That's correct. 
Q: Every stitch of his clothes-clothing, including his glasses, 

are taken from him? 

Q: Is that right? 
A: That's correct. 

Q: Now, after Mr. Lebron's clothing was taken from him and 
... after he had-had to strip naked in the parking lot there, he was 
given basically what is-amounts to a paper bag to put on .... 

A: Like a gown. 

Despite informing Lebron that he was under arrest, officers did not inform Lebron 

of his constitutional rights, as required by Miranda. Lebron was clothed in a gown 

and "booties" and transported by Deputy Sarabia of Orange County Sherriff' s 

Office to FDLE Headquarters in Orlando for interrogation. 

At FDLE Headquarters, Lebron-handcuffed, without his glasses, and 

wearing what Detective Marrero called "a like biohazard outfit" that was "very 

similar to paper"-was seated in a detective's office guarded by a police officer. 
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See majority op. at 7. At this point, according to Detective Marrero, "[ e ]verything 

[Lebron] had" was taken from him; he had "nothing in his possession." 

A. Pre-Miranda Confession 

Detective Hidalgo remained with Lebron while others went to locate a tape 

recorder "so that the defendant's interview could be recorded if the defendant 

agreed to speak with them." Lebron, 979 So. 2d at 1094. While awaiting the tape 

recorder, Lebron started to cry. At this point, Detective Hidalgo said to Lebron: "I 

hope you know what kind of trouble you are in." Majority op. at 11. In response, 

Lebron confessed to killing the victim, including, as stated previously, that he was 

the one who shot the victim after pulling the trigger three times. 

Detective Hidalgo testified at the evidentiary hearing on Lebron's motion to 

suppress that he made this statement with the express expectation that Lebron 

would respond. Specifically, Detective Hidalgo testified: 

Q: Well, when he began to cry, you turned to him and you 
made a statement to him? 

A: Yes, sir. 

Q: When you said it to him ... did you have any expectation 
that he factually might respond to that statement from you? 

A: Yes. 
Q: Despite the fact that you had an expectation that he might 

respond to that statement, you did not advise him of his Miranda 
rights. 

Correct? 
A: Correct. 
Q: And as you had hoped, Mr. Lebron actually did respond to 

your statement to him. 
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Correct? 
A: Correct. 
Q: And his response was in effect a complete confession not 

only to the fact that the crime had occurred but that he had been the 
person to commit this crime principally? 

A: Correct. 

Q: And in fact, he admitted to you that he had pulled the 
trigger twice and then a third time because it had not gone off the first 
two times. 

Correct? 
A: Yes. Correct. 

After hearing Lebron's confession, Detective Hidalgo went and told Detective 

Marrero and Lance Newman, Chief of Investigations, that Lebron had confessed 

and the victim was dead. 

The trial court concluded that Detective Hidalgo engaged in the "functional 

equivalent of interrogation," and, therefore, the confession violated Miranda. The 

Third District Court of Appeal agreed with that conclusion. Id. at 1094. Despite 

the majority's conclusion that "there was no thorough pre-warning interrogation," 

majority op. at 12, it is the law of the case that Lebron's first confession violated 

Miranda. 

B. Post-Miranda Confession 

Around 3 a.m., after Lebron's first confession, Detective Marrero entered 

the room where Lebron had been seated for approximately two hours. At this 

point, "officers had located a tape recorder and began administration of Miranda 
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rights." Lebron, 979 So. 2d at 1094.7 Detective Hidalgo administered Miranda 

warnings by reading in Spanish FDLE's Miranda consent form. See majority op. 

at 12. As Detective Hidalgo read, Lebron initialed next to each constitutional 

right, indicating his waiver. Majority op. at 12.8 At this point, it was 

approximately 3:15 a.m. Majority op. at 13. The second interrogation followed, 

lasting between sixty and ninety minutes, wherein Lebron again confessed to the 

murder. 

The trial court suppressed this second confession after analyzing the factors 

set forth in Seibert, concluding "that the pre-Miranda question rendered the post

Miranda statement inadmissible." Lebron, 979 So. 2d at 1094. Upon review, the 

Third District reversed, concluding that the second confession should not have 

been suppressed because Miranda warnings were provided. Id. at 1097. For the 

reasons explained below, I conclude that the trial court properly suppressed 

Lebron's post-Miranda confession. 

7. It is important to note, however, that the tape recorder ultimately did not 
record Lebron's interrogation. Majority op. at 14. According to Detective Ed 
Royal, lead investigator on the case for FDLE, the tapes were "blank. Nothing had 
recorded." Officers did not learn of this until two weeks after Lebron's 
questioning. Thus, there is no recording or transcript ofLebron's post-Miranda 
confession; the substance of Lebron's confession was recreated based on officers' 
memory. 

8. Detective Marrero, who ultimately questioned Lebron, testified that 
Detective Hidalgo administered Miranda warnings because Detective Hidalgo 
"reads better Spanish." 
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II. Analysis 

"The State bears the burden of showing that 'the confession was not 

compelled, but was voluntarily made.' " Ross, 45 So. 3d at 418 ( quoting Ramirez 

v. State, 739 So. 2d 568, 573 (Fla. 1999)). "Further, where a confession is 

obtained after the administration of Miranda warnings, 'the State bears a "heavy 

burden" to demonstrate that the defendant knowingly and intelligently waived his 

or her privilege against self-incrimination and the right to counsel.' " Id. ( quoting 

Ramirez, 739 So. 2d at 575). I tum now to address the facts surrounding Lebron's 

second confession within the Ross framework. 

Improper and Deliberate Delay of Miranda Warnings 

"First, we review whether the police used improper and deliberate tactics in 

delaying the administration of the Miranda warnings in order to obtain the initial 

statement." Id. at 424. Although the officers' actions in this case do not rise to the 

level of a "question first and warn later" technique of interrogation as in Ross, it is 

clear that the officers deliberately delayed administering Miranda warnings to 

Lebron without explanation. Id. at 423. In fact, the trial court found that the 

officers' delay in administering Miranda warnings was not in good faith. This is 

especially concerning in light of the officers' significant experience in law 

enforcement and Detective Hidalgo' s admission that he expected his statement to 

Lebron, which he made knowing that Miranda warnings had not been 
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administered-"! hope you know how much trouble you're in"-to elicit a 

response from Lebron. 

In fact, officers who questioned Lebron demonstrated knowledge of how to 

properly administer Miranda warnings earlier that night in questioning Victor 

Caraballo-first in an apartment around 4 p.m., then later that evening at FDLE 

Headquarters after Caraballo's arrest. In both instances, officers administered 

Miranda warnings to Caraballo. 

Minimizing and Downplaying the Significance of Miranda Rights 

"We next review whether the police minimized and downplayed the 

significance of the Miranda rights once they were given," a Ross factor that the 

majority completely ignores. Id. at 428. As this Court explained in Ross: 

Id. 

This factor is important to ensure that a suspect who is provided with 
a tardy administration of the Miranda warnings truly understands the 
importance and the effect of the Miranda warnings in light of the 
problems faced when warnings are delivered midstream. While a 
"careful and thorough administration of Miranda warnings serves to 
cure the condition that made an unwarned statement inadmissible," 
Davis[ v. State], 859 So. 2d [465,] 471 [(Fla. 2003)], where police 
minimize and downplay the significance of the warnings, the very 
purpose of Miranda is undermined. 

Lebron gave a full confession before Miranda rights were administered. 

Yet, the officers merely gave a perfunctory reading of Miranda before asking 

Lebron to waive his constitutional rights. Consistent with Seibert, 542 U.S. at 616, 

- 37 -



000348

the trial court found that the officers "said nothing to counter the probable 

mis impression that the advice that anything [ the defendant] said could be used 

against [him] also applied to the details of the inculpatory statement previously 

elicited." Seibert, 542 U.S. at 616. 

Exacerbating this concern, officers did not return Lebron's glasses before 

administering Miranda. Thus, Lebron was without his glasses as he "follow[ ed] 

along" with Detective Hidalgo and was, again, without his glasses when officers 

asked him to sign that he had "read," "understood," and waived his rights. Had 

officers returned his glasses to ensure Lebron could read and understand the form, 

perhaps the rights would have been perceived as more significant to Lebron. Thus, 

it is clear that officers minimized and downplayed the significance of the Miranda 

warnings and rights they protect such that the warnings functioned merely as a 

formality between the first and second confession. 

Circumstances Surrounding Both Statements 

Finally, we must review the circumstances surrounding both statements. See 

Ross, 45 So. 3d at 432. First, officers obtained a full confession from Lebron 

before administering Miranda warnings. As Detective Hidalgo testified, Lebron's 

pre-Miranda confession admitted to each element of the crimes in this case. Thus, 

the circuit court concluded that officers did not "provide Miranda warnings until 

after Mr. Lebron had fully confessed to his involvement in the crime." At that 
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point, without additional clarification or emphasis from the officers on the 

importance of the Miranda warnings, it is difficult to determine how "the warnings 

could function 'effectively' as Miranda requires." Seibert, 542 U.S. at 611-12. 

The record indicates no significant delay between Lebron's first confession 

and the beginning of the second interrogation. As the trial court found, "the 

warned phase took place in the exact same location as the unwarned phase and 

proceeded after a pause of only 30 minutes"-which included officers discussing 

the confession and setting up for the second interrogation. In fact, Lebron was still 

crying from his first confession while he was signing the Miranda waiver form at 

the beginning of the second interrogation. Thus, it is clear that officers did not 

separate the first and second interrogations, both of which elicited confessions. 

Likewise, the content ofLebron's two confessions obviously overlaps. 

While Lebron gave additional details in his second confession, the first confession 

was complete as it gave officers everything they needed to convict Lebron of 

murder. As the trial court found, "after the police finished receiving Mr. Lebron's 

un-warned statement there was little, if anything, of incriminating potential left 

unsaid." In his second confession, Lebron reasonably could have thought he was 

simply completing the story he began in the first confession, and the officers' 

questions did not counteract that impression. 
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Although Detective Marerro did not reference Lebron's pre-Miranda 

confession in the second interrogation, Detective Marrero asked Lebron what 

happened, essentially asking Lebron to repeat himself after waiving Miranda. As 

this Court found in Ross, the officers' interactions with Lebron "w[ ere] nothing 

more than one continuous round of interrogation with no meaningful break." 45 

So. 3d at 432. Indeed, the trial court determined that "[t]he impression that the 

further questioning was a mere continuation of the statements would have been 

reasonable to regard the two sessions as parts of a continuum [sic], in which it 

would have been unnatural to refuse to repeat at the second stage what had been 

said before." Clearly, the second interrogation was anything but "a new and 

distinct experience" from the first. Seibert, 542 U.S. at 615 (discussing the facts in 

Elstad, 470 U.S. 298). Thus, I agree with the trial court that it is unreasonable "to 

find that the warnings effectively advised Mr. Lebron that he had a real choice in 

providing a statement or stop talking even if he had already provided a statement." 

Accordingly, Lebron's second confession was involuntary and, therefore, should 

have been suppressed at trial. 

CONCLUSION 

As this Court stated in Ross, "courts must remain vigilant regarding whether 

a defendant was given an actual choice in order to guard against the potential 

danger of violating a defendant's constitutional right against self-incrimination." 
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45 So. 3d at 419. Not only did officers in this case delay administering Miranda 

warnings to Lebron, but they also failed to distinguish between the first and second 

interrogation. As the United States Supreme Court concluded in Seibert, "[t]hese 

circumstances must be seen as challenging the comprehensibility and efficacy of 

the Miranda warnings to the point that a reasonable person in the suspect' s shoes 

would not have understood them to convey a message that [he] retained a choice 

about continuing to talk." 542 U.S. at 617. 

There is no question that Lebron' s second confession was an important part 

of the State's case and, thus, its admission at trial certainly cannot be considered 

harmless beyond a reasonable doubt. Therefore, I would reverse and remand for a 

new trial. 

QUINCE, J., concurs. 
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Filing# 67520493 E-Filed 02/05/2018 03:33:36 PM 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

vs. CASE NOS.: 84-4014 

DUANE EUGENE OWEN, 

Defendant. ___________ / 

NOTICE OF SUPPLEMENTAL AUTHORITY 

COMES NOW, the Defendant, DUANE EUGENE OWEN, by and through 

undersigned counsel, and hereby gives notice of relying on the 

following supplemental authority in support of the claims now 

before this Court in the above-styled cause: 

The Opinion of the Florida Supreme Court in No. SC17-872 

Pagan v. State (Fla. Feb. 1, 2018). 

Copy attached. 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true copy of the foregoing has been 

furnished by e-mail to all counsel of record and the assigned judge 

on February 5, 2018. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

S/DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl.us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973 N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 
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Filing# 71827596 E-Filed 05/08/2018 01 :10:30 PM 

IN THE CIRCUIT COURT OF THE FIFTENTH CIRCUIT, 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA 
Plaintiff, 

DUANE EUGENE OWEN, 
Defendant. 

I ----------

v. CASE NUMBER: 84-4014 

NOTICE OF APPEAL 

NOTICE IS GIVEN that Duane Eugene Owen, the Defendant, by and through undersigned 

counsel, takes and enters his Notice of Appeal to the Supreme Court of Florida to review the final 

order of the Circuit Court of the Fifteenth Judicial Circuit, in and for Palm Beach County, dated, 

May 8th, 2018, denying Mr. Owen's Successive Motion to Vacate Judgment of Conviction and 

Sentences. 

The nature of the Order appealed from is a denial of relief sought under Fla. R. Crim. P. 

3.851. 

All parties to said cause are hereby notified of the entry of this appeal. 

1 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that on this 8th day of May, 2018, we electronically filed the 

foregoing with the Clerk of the Court by using the E-Portal Filing System which will send a notice 

of electronic filing to the following: 

The Honorable Glenn D. Kelley 
Circuit Court 
CAD-DIVISIONW@pbcgov.org 

Celia Terenzio 
Assistant Attorney General 
celia.terenzio@myfloridalegal.com 
capapp@MyFloridaLegal.com 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

S/DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl.us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 
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Filing# 71827596 E-Filed 05/08/2018 01 :10:30 PM 

IN THE CIRCUIT COURT OF THE FIFTENTH CIRCUIT, 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA 
Plaintiff, 

DUANE EUGENE OWEN, 
Defendant. 

j 

V. CASE NUMBER: 84-4014 

DEFENDANT'S DIRECTIONS TO THE CLERK 

The Defendant/Appellant, Duane Eugene Owen, pursuant to Fla. R. App. P. 9.200(a)(l), 

. directs the Clerk to include in the record on appeal all items filed during these successive post

conviction proceedings including, all pleadings, original documents, and transcripts. The 

successive motion was filed on January 6, 2017. 

1 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that on this 8th day of May, 2018, we electrori-ically filed the 

foregoing with the Clerk of the Court by using the E-Portal Filing System which will send a notice 

of electronic filing to the following: 

The Honorable Glenn D. Kelley 
Circuit Court 
CAD-DIVISIONW@pbcgov.org 

Celia Terenzio 
Assistant Attorney General 
celia.terenzio@myfloridalegal.com 
capapp@MyFloridaLegal.com 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 

. driscoll@ccmr.state.tl. us 

SIDA VID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr. state. fl. us 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.tl. us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 
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Filing# 71827596 E-Filed 05/08/2018 01 :10:30 PM 

IN THE CIRCUIT COURT OF THE FIFTENTH CIRCUIT, 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA 
Plaintiff, 

DUANE EUGENE OWEN, 
Defendant. 

I ----------

v. CASE NUMBER: 84-4014 

DEFENDANT'S DESIGNATION TO COURT REPORTER 
AND REPORTER'S ACKNOWLEDGMENT 

I. DESIGNATION. 

Defendant, DUANE EUGENE OWEN, files this Designation to Court Reporter and 

directs, Court Reporting Services, 205 N. Dixie Hwy, Room 5.1400 West Palm Beach, FL 33401, 

to transcribe an original of the following portions of the Fla. R. Crim. P. 3. 851 proceedings to be 

used in this appeal: · 

1. The entire proceedings recorded by the Reporter on April 19, 2017. 
2. The entire proceedings recorded by the Reporter on June 1, 2017. 
3. The entire proceedings recorded by the Reporter on July 18; 2017. 
4. The entire proceedings recorded by the Reporter on September 15, 2017. 
5. The entire proceedings recorded by the Reporter on October 16, 2017. 
6. The entire proceedings recorded by the Reporter on December 11, 2017. 

· 7. The official court reporter is directed to file the original with the clerk of the 
lower tribunal. · 

I, counsel for Defendant, certify that satisfactory financial arrangements have been made 

with the official court reporter for preparation of the transcript. 

1 

/S/ James L. Driscoll Jr. 
Counsel for Defendant 
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II. REPORTER'S ACKNOWLEDGMENT. 

1. The following designation was served on May, 2018 and received on 

2018. --------~ 
2. Satisfactory arrangements have/have not been made for payment of the transcript 

cost. These financial arrangements were completed on ---------~ 2018. 

3. Number of hearing days to be. transcribed: 

4. Estimated number of pages: 

5a. The transcript will be available within __ days of service of the foregoing 

designation and will be filed on or before the __ day of , 2018. 

OR 

Sb. For the following reason(s) the court reporter requests an extension of time of 

__ days for preparation of the transcript which will be filed on or before the __ day of 

, 2018: --------

6. Completion and filing of this acknowledgment by the court reporter constitutes 

submission to the jurisdiction of the Court for all purposes in connection with these appellate 

proceedings. 

7. The undersigned court reporter certifies that the foregoing is true and correct and 

that a copy has been furnished by mail/hand delivery this ____ day of 

_________ , 2018, to each of the parties or their counsel. 
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Court Reporter 

CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that on this 8th day of May, 2018, we electronically filed the 

foregoing with the Clerk of the Court by using the E-Portal Filing System which will send a notice 

of electronic filing to the following: 

The Honorable Glenn D. Kelley 
Circuit Court 
CAD-DIVISIONW@pbcgov.org 

Celia Terenzio 
Assistant Attorney General 
celia. terenzio@myfloridalegal.com 
capapp@MyFloridaLegal.com 

Court Reporting Services, 
205 N. Dixie Hwy, Room 5. 
1400 West Palm Beach, FL 33401 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

S/DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr .state.fl. us 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr. state. fl. us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 
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Filing# 71827596 E-Filed 05/08/2018 01 :10:30 PM 

IN THE CIRCUIT COURT OF THE FIFTENTH CIRCUIT, 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA 
Plaintiff, • 

DUANE EUGENE OWEN, 
Defendant. 

I ---------

V. CASE NUMBER: 84-4014 

STATEMENT OF JUDICIAL ACTS TO BE REVIEWED 

The Defendant/Appellant, Duane Eugene Owen, files the following Statement of Judicial 

Acts to be Reviewed: 

The May 8, 2018 denial by the Circuit Court of Duane Eugene Owen's Successive Motion 

to Vacate Judgment of Conviction and Sentences. 

1 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that on this 8th day of May, 2018, we electronically filed the 

foregoing with the Clerk of the Court by using the E-Portal Filing System which will send a notice 

of electronic filing to the following: 

The Honorable Glenn D. Kelley 
Circuit Court 
CAD-DIVISIONW@pbcgov.org 

Celia Terenzio 
Assistant Attorney General 
celia.terenzio@myfloridalegal.com 
capapp@MyFloridaLegal.com 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

SIDA VID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr. state.fl. us 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl.us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 
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Filing# 71842699 E-Filed 05/08/2018 03:12:20 PM 
~-TuE:~·----'-----'----
115TH JUDICIAL CIRCUIT 

;;' COURT. REPORTING S;~~•~ 

Palm Beach County Courthouse 
Court Reporting Services Department 
205 North Dixie Highway, Room 5.1400 
West Palm Beach, Florida 33401 

DIGITAL COURT REPORTER'S ACKNOWLEDGMENT 

State of Florida vs. Duane Owen 

Case No(s).: 1984-CF-004014 

NEW CASE:_X_AMENDED: ___ SUPPLEMENT: __ _ 

1. The Court Reporter in this case was served as follows: 

a) Original Designation to Court Reporter was served on: 5/8/18 

b) Amended Designation to Court Reporter was served on: _____ _ 

c) With an Order to Supplement the Record granted on: ______ _ 

2. Satisfactory arrangements have () have hot () been made for payment on the transcript cost. 

These financial arrangements were completed on ---------'---
0 R 

_ X_;_ The defendant/appellant is insolvent and satisfactory arrangements have been made for 

payment of the transcript cost. 
3. Number of trial or hearing days: 6. 

4. Estimated number of transcript pages: 144. 

Sa. The transcript will be available within thirty (30) days of service of the foregoing designation and 

will be filed on or before the 8th day of June 2018. 

[OR] 

Sb. For the following reason(s), the digital court reporter requests an extension of time to 

the_day of ______ . 2018, for the preparation ofthetranscript. 

6. Completion and filing of this acknowledgment by the digital court reporter constitutes submission 
to thejurisdictionofthe Court for aH purposes in connection with these appellate proceedings. 

7. 

✓~DCA 
p/' .fo{torney General 
✓ SAO - Appellate Div 

o VX) - Appellate Div 
~Clerk - Felony Appeals 
o Clerk - Juvenile Appeals 

Fonns/Digital Court Reporter Appeal Acknowledgment 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

STATE OF FLORIDA, 

V. 

DUANE OWEN, 
Defendant. 

------------'/ 

CRIMINAL DIVISION: W 
CASE NO.: 1984CF004014AXXXMB 

ORDER DENYING DEFENDANT'S SUCCESSIVE 
MOTION TO VACATE JUDGMENTS OF CONVICTION AND SENTENCE 

THIS CAUSE came before the Court on Defendant Duane Owen's ("Defendant") 

"Successive Motion to Vacate Judgment of Conviction and Sentence" (DE #306) ("Motion"), filed 

pursuant to Florida Rule of Criminal Procedure 3.851 on January 6, 2017. The State filed its 

Amended Response to Defendant's Successive Motion to Vacate Judgments of Conviction and 

Sentence1 (DE #326) ("State's Response") on May 26, 2017, and the Court held a hearing at which 

the parties presented arguments on July 18, 2017. On September 28, 2017, Defendant filed his 

supplemental Briefing in Support of Vacating Death Sentences (DE #353) ("Supplemental 

Briefing"), and the State filed its Supplemental Response to Successive Motion to Vacate Sentence 

(DE #354) ("Supplemental Response"). The Court then held a final hearing on the issues presented 

on December 11, 2017. After conducting a thorough review of the court file and record in this 

case, the Court has carefully examined and considered Defendant's Motion and Supplemental 

Briefing, the State's Response and Supplemental Response, all arguments presented at the July 18 

1 The State filed its original Response to Defendant's Successive Motion to Vacate Judgments of 
Conviction and Sentence on May 25, 2017 (DE #325), but filed an Amended Response the 
following day. The Court considers the State's Amended Response to Defendant's Successive 
Motion to Vacate Judgments of Conviction and Sentence to be superseding. 
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and December 11, 2017 hearings, all supplemental authority filed by the parties, 2 and all applicable 

law. 

FACTUAL AND PROCEDURAL HISTORY 

Defendant was charged with first degree murder, sexual battery, and burglary relating to 

the March 24, 1984 murder o Defendant forcibly entered a Delray Beach home 

where the victim was babysitting, stabbed and then sexually assaulted the victim. Defendant was 

arrested in May 1984 after he was identified as a burglary suspect. Defendant was questioned 

regarding the May 29, 1984 murder of in Boca Raton (case no. 1984-CF-

004000-AXXX-MB) when, during the course of several interrogations, Defendant confessed to 

the instant crimes and several other crimes, including the murder. At trial for 

the charges in the instant case, the State presented Defendant's confession and corroborating 

evidence, including a bloody footprint found at the scene. The jury returned guilty verdicts on the 

charges and recommended death; the judge followed the jury's recommendation and imposed a 

death sentence. 

Defendant appealed his convictions and sentence, and on March 1, 1990, the Florida 

Supreme Court reversed the convictions and remanded for a new trial after finding that 

Defendant's confession was obtained in violation of Miranda v. Arizona.3 Owen v. State, 560 So. 

2d 207, 212 (Fla. 1990). Before Defendant's retrial, the State moved for reconsideration in light 

2 The State's supplemental authority, filed June 29, 2017 (DE #334), included Jenkins v. Hutton, 
137 S. Ct. 1769 (2017). Defendant's first supplemental authority, filed December 4, 2017 (DE 
#367), included penalty phase verdict forms from the following three cases: (1) State v. Bannister, 
No. 2011CF003085 (Fla. 5th Cir. Ct. Nov. 11, 2017); (2) State v. Matos, No. 2014-CF-005586-
AXWS (Fla. 6th Cir. Ct. Nov. 21, 2017); and (3) State v. Wells, No. 2011-CF-000498-B (Fla. 8th 
Cir. Ct. Oct. 4, 2017). Defendant's second supplemental authority, filed December 21, 2017 (DE 
#373), included Ellerbee v. State, 42 Fla. L. Weekly S973a (Fla. Dec. 21, 2017), and LeBron v. 
State, 42 Fla. L. Weekly S986a (Fla. Dec. 21, 2017). 
3 384 U.S. 436 (1966). 
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of the United States Supreme Court's decision in Davis v. United States, 512 U.S. 452 (1994), 

which held that "neither Miranda nor its progeny require police officers to stop interrogation when 

a suspect in custody, who has made a knowing and voluntary waiver of his Miranda rights, 

thereafter makes an equivocal or ambiguous request for counsel." State v. Owen, 696 So. 2d 715, 

717 (Fla. 1997) (describing the holding in Davis). The Florida Supreme Court ultimately ruled 

that while Defendant's responses were equivocal and Davis applied to Defendant's interrogation, 

the previous decision reversing Defendant's convictions was final and his prior convictions could 

not be retroactively reinstated. Id. at 720. 

Defendant was re-tried in 1999 and was again convicted of first degree murder, as well as 

attempted sexual battery with a deadly weapon or force likely to cause serious personal injury and 

burglary of a dwelling while armed. Following the penalty phase, the jury recommended death by 

a vote of ten-to-two. The trial judge followed the jury's recommendation and imposed a death 

sentence, finding the existence of four aggravating circumstances: (1) the defendant had been 

previously convicted of another capital offense or of a felony involving the use of violence to some 

person; (2) the crime for which the defendant was to be sentenced was committed while he was 

engaged in the commission of or an attempt to commit or flight after committing or attempting to 

commit the crime of burglary; (3) the crime for which the defendant was to be sentenced was 

especially heinous, atrocious, or cruel (HAC); and ( 4) the crime for which the defendant was to be 

sentenced was committed in a cold and calculated and premeditated manner without any pretense 

of moral or legal justification (CCP). Owen v. State, 862 So. 2d 687, 690 (Fla. 2003). The trial 

court considered three statutory mitigating factors: (1) the crime for which the defendant was to 

be sentenced was committed while he was under the influence of extreme mental or emotional 

disturbance; (2) the capacity of the defendant to appreciate the criminality of his conduct or to 
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conform his conduct to the requirement of the law was substantially impaired; and (3) the age of 

the defendant at the time of the crime was twenty-three. Id. The trial court also considered sixteen 

non-statutory mitigating factors. 4 Id. at 690-91. The Florida Supreme Court affirmed Defendant's 

convictions and sentence on October 23, 2003. Id. at 704. The United States Supreme Court then 

denied Defendant's petition for writ of certiorari on November 15, 2004. Owen v. Florida, 543 

U.S. 986 (2004). 

Defendant filed his initial motion for post-conviction relief pursuant to rule 3.851 on 

November 1, 2005, raising eight claims that included numerous sub-issues. An amended motion 

was filed May 18, 2006, and following an evidentiary hearing on August 11, 2006, the trial court 

denied the motion by written Order of September 22, 2006. Defendant appealed the trial court's 

denial and petitioned the Florida Supreme Court for a writ of habeas corpus. Owen v. State, 986 

So. 2d 534 (Fla. 2008). On May 8, 2008, the Florida Supreme Court affirmed the denial of post-

4 As related by the Florida Supreme Court, "The sixteen non-statutory mitigating factors were: (1) 
the defendant was raised by alcoholic parents (some weight); (2) the defendant was raised in an 
environment of sexual and physical violence (some weight); (3) the defendant was a victim of 
physical and sexual violence (some weight); (4) the defendant was abandoned by the deaths ofhis 
parents and abandoned by other family members (some weight); (5) the defendant has a mental 
disturbance and his ability to conform his conduct to the requirements oflaw was impaired (some 
weight) ( 6) the defendant was cooperative in court and not disruptive during court proceedings 
(little weight); (7) the defendant has made a good adjustment to incarceration and will be a good 
prisoner (little weight); (8) the offense for which the defendant was to be sentenced happened 
fifteen years ago (little weight); (9) the defendant will never be released from prison if given life 
sentences without parole (minimal weight); (10) the defendant cooperated with law enforcement 
(little weight); (11) the defendant obtained a high school equivalency diploma (little weight); (12) 
the defendant received a general discharge under honorable conditions from the United States 
Army (little weight); (13) the defendant saved a life in his youth (little weight); (14) the defendant 
suffered from organic brain damage (some weight); (15) the defendant lived in an abusive 
orphanage (some weight); and (16) any other circumstances of the offense (some weight). As to 
this final nonstatutory miti~ trial court considered the fact that Owen did not harm 
the two young children tha-was babysitting at the time of her murder, nor did he 
harm •••••• -'s two young children who were present in her home at the time of her 
murder." Owen v. State, 862 So. 2d at 690-91, n.3. 
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conviction relief and denied Defendant's petition for writ of habeas corpus. Id. at 560. Following 

these state proceedings, on August 7, 2008, Defendant filed a federal habeas corpus petition in the 

United States District Court for the Southern District of Florida, which was denied on November 

30, 2010. Owen v. Florida Dep 't of Corrections, 686 F.3d 1181, 1191 (11th Cir. 2012). On July 

11, 2012, the Eleventh Circuit affirmed the denial of Defendant's federal habeas petition. Id. at 

1202. The United States Supreme Court then denied Defendant's subsequent petition for writ of 

certiorari on April 29, 2013. Owen v. Crews, 569 U.S. 960 (2013). 

On January 6, 2017, Defendant filed the instant Successive Motion to Vacate Judgment of 

Conviction and Sentence. In the Motion, Defendant requests that the Court vacate his death 

sentence, arguing that it is unconstitutional based on the United States Supreme Court's decision 

in Hurst v. Florida, 136 S. Ct. 616 (2016), and the Florida Supreme Court's subsequent decision 

on the remand of that case, Hurst v. State, 202 So. 3d 40 (Fla. 2016). A case management 

conference was held on July 18, 2017, at which counsel presented arguments to the Court. At the 

conclusion of the hearing, the Court provided counsel an opportunity to file supplemental briefing 

on the retroactivity of the Hurst decisions, and whether any Hurst error that may have occurred in 

this case could be considered harmless. Both Defendant and the State filed supplemental briefings 

on September 28, 2017. A final hearing on these issues was held on December 11, 2017. 

LEGAL ANALYSIS AND RULING 

In Hurst v. Florida, the Supreme Court held that Florida's capital sentencing scheme was 

unconstitutional to the extent that it failed to require the jury to make all factual findings necessary 

to impose a sentence of death. In so doing, the Supreme Court rejected Florida's use of an advisory 

verdict by the jury as "not enough." Hurst v. Florida, 136 S.Ct. at 619. The Supreme Court did 

not decide whether this sentencing error was subject to a harmless error analysis. 
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On remand, the Florida Supreme Court decided Hurst v. State. In Hurst v. State, the Florida 

Supreme Court held, inter alia, that all findings necessary for the imposition of a sentence of death 

in a capital case must be found unanimously by the jury. 5 Specifically, the jury must make a 

finding as to each aggravating factor that has been proven beyond a reasonable doubt, must find 

that the aggravating factors are sufficient, and must find that the aggravating factors outweigh the 

mitigating circumstances. Hurst v. State, 202 So. 3d at 44. 

Significantly, the Florida Supreme Court also addressed whether the sentencing error in 

Hurst v. Florida was subject to harmless error review. The Court concluded that the sentencing 

error was not a structural error and was, therefore, "not incapable of harmless error review." Hurst 

v. State, 202 So. 3d at 66-67. 

It is clear in this case that the Defendant's death sentence was unconstitutional under Hurst 

v. Florida and Hurst v. State. However, not all death sentences are subject to review under Hurst. 

In Asay v. State, 210 So.3d 1 (Fla. 2016), the Florida Supreme Court held that Hurst does not apply 

retroactively to capital defendants whose sentences were final before Ring v. Arizona, 536 U.S. 

584 (2002). Ring was decided on June 24, 2002. The Defendant's death sentence for the murder 

was not final on June 24, 2002. Therefore, in this case, the Defendant is entitled 

to review of his sentence of death in light of Hurst. 6 

The Defendant raises the following grounds for vacating his death sentence: 

1. Based on Hurst his sentence is unconstitutional because he was denied a jury trial; 

5 A unanimous verdict was not specifically required by the Supreme Court in Hurst v. Florida. 
The unanimity requirement was added by the Florida Supreme Court based on the right to trial by 
jury guaranteed by the Florida Constitution. Hurst v. State, 202 So. 3d at 53-54. 
6 The Defendant was also sentenced to death for the murder of ••••••• I. State v. Duane 
Eugene Owen, Case No. 1984CF004000AMB. The Defendant's sentence in the •••case 
became final before Ring and this Court has already denied the Defendant's Successive Motion to 
Vacate Judgment of Conviction and Sentence in that case. 
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2. In light of Hurst his sentence violates the Eighth Amendment and is arbitrary and 

capnc10us; 

3. The fact-finding necessary to support his sentence was not proven beyond a reasonable 

doubt as required by Hurst; 

4. In light of Hurst his sentence was obtained in violation of the Florida Constitution; and 

5. The denial of his post-convictions claims must be reheard and determined under a 

constitutional framework. 

The starting point of this Court's analysis in considering the Defendant's request to set aside his 

death sentence must be the harmless error test enunciated by the Florida Supreme Court in Hurst 

v. State.7 

A sentencing error is harmless "only if there is no reasonable possibility that the error 

contributed to the sentence." In the context of Hurst, this means that the burden is on the State to 

"prove beyond a reasonable doubt that the jury's failure to unanimously find all facts necessary 

for imposition of the death penalty did not contribute to the death sentence." Hurst v. State, 202 

So. 3d at 68. The Florida Supreme Court emphasized that "[t]he focus is on the effect of the error 

on the trier of fact." Id. 

Ground One 

The first error alleged by the Defendant is the sentencing error found by the Supreme Court 

in Hurst v. Florida and by the Florida Supreme Court in Hurst v. State, the denial of a right to a 

7 The Court acknowledges that the Defendant does not concede the application of the harmless 
error test to each of the assigned errors. For example, the Defendant asserts that his Eighth 
Amendment challenge is not subject to harmless error review. As will be discussed below, the 
Court disagrees. 
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jury trial. This is a Sixth Amendment argument. The Defendant was denied the right to have a 

jury unanimously decide all facts necessary for the imposition his sentence of death. 

As an initial matter, the Court must consider the Defendant's argument that the sentencing 

error cannot, under any circumstances, be harmless because the penalty phase jury verdict was not 

unanimous. In this case, the verdict was ten-to-two for death. The Defendant points out that the 

Florida Supreme Court has never found a Hurst error to be harmless in a case were the verdict was 

not unanimous. The Court accepts the Defendant's assertion that the Supreme Court has yet to find 

harmless error in any case where the verdict was not unanimous. This appears to be an accurate 

representation of the history of post-Hurst decisions by the Florida Supreme Court. However, the 

Court rejects the notion that a Hurst sentencing error can never be harmless if the original penalty 

phase verdict is less than unanimous. 

First, the Florida Supreme Court has never held that a sentencing error could not be 

harmless unless there was a unanimous verdict. Second, to blindly determine harmless error based 

on the initial numerical vote of a jury that was not instructed that they needed to reach a unanimous 

verdict would make a harmless error analysis meaningless. Indeed, there would be no analysis. 

The Court does not believe that the Florida Supreme Court intended such a result. Certainly, the 

Florida Supreme Court expects, and demands, in cases involving the most serious and heinous 

crimes against our citizenry that harmless error does not simply rise or fall on the numerical vote 

of a jury who was not instructed as to the need for unanimity. 

This does not mean that the lack of unanimity should not be a significant factor in 

determining harmless error. However, any meaningful review must also consider whether a 

rational jury instructed as to unanimity would find beyond a reasonable doubt the existence of 
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sufficient aggravators, that those aggravators outweighed any mitigating circumstances, and that 

an appropriately instructed jury would unanimously recommend a death sentence. 

In this case, there were four aggravators to be considered. The aggravating circumstances 

were: 

(1) The defendant had been previously convicted of another capital offense or of a felony 

involving the use of violence to some person.§ 921.141(6)(b); 

(2) The crime for which the defendant was to be sentenced was committed while he was 

engaged in the commission of or an attempt to commit or flight after committing or attempting to 

commit the crime ofburglary. § 921.141(6)(d); 

(3) The crime for which the defendant was to be sentenced was especially heinous, 

atrocious, or cruel ("HAC"). § 921.141(6)(h); and 

(4) The crime for which the defendant was to be sentenced was committed in a cold and 

calculated and premeditated manner without any pretense of moral or legal justification ("CCP"). 

§ 921.141(6)(i). 

While the Court's role is not to review the sufficiency of the evidence relating to these 

aggravating circumstances, in assessing the effect of the sentencing error on the trier of fact the 

evidence relating to each aggravator must be considered. Notably, the first two aggravators have 

already been found by a jury beyond a reasonable doubt. 

The first statutory aggravator is a prior conviction for another capital offense or felony 

involving violence to some person. This aggravator is undisputed. At the time of the trial in this 

case, the Defendant had already been convicted of a capital offense for the brutal murder of 

. State v. Duane Eugene Owen, Case No. 1984CF004000AMB. The 

case involved facts similar to this case. In the case, the Defendant entered the home of 
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. Upon gaining entry to the home, the Defendant bludgeoned to death 

with a hammer and sexually assaulted her. 8 A unanimous jury in the••• case found beyond 

a reasonable doubt that the Defendant was guilty of first degree murder, sexual battery and 

burglary. 

While Defendant's previous conviction for a capital offense - i.e. the murder of 

- is the most significant and horrific felony involving violence to another person, the 

Defendant had also been convicted of other violent felonies. These felonies included attempted 

first degree murder, burglary of a dwelling while armed with a dangerous weapon, sexual battery 

with a deadly weapon and burglary of a dwelling with an assault or battery. 

The second statutory aggravator has also been found by a unanimous jury. The jury in this 

case found that the Defendant committed the crime of burglary when he entered the residence 

where he ultimately raped and murdered 

disputed. 

This aggravator, therefore, cannot be 

The third and fourth statutory aggravators were not found unanimously by a Jury. 

However, the evidence supporting these aggravators was significant and overwhelming. Both 

aggravators were addressed and discussed in this case by the Florida Supreme Court on direct 

appeal.9 

The third aggravator, HAC, applies to murders that "evince extreme and outrageous 

depravity as exemplified either by the desire to inflict a high degree of pain or utter indifference 

to or enjoyment of the suffering of another." Owen v. State, 862 So. 2d 687, 698-99 (Fla. 2003) 

8 While not relevant to the harmless error analysis in this case, the jury recommended a sentence 
of death in the ••• case. 
9 This Court has independently reviewed the record evidence in this case. However, the Court 
cannot improve on the Florida Supreme Court's own observations and conclusions concerning 
HAC and CCP in this case. 
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(quoting Brown v. State, 721 So. 2d 274, 277 (Fla. 1998) and Shere v. State, 579 So. 2d 86, 95 

(Fla. 1991)). This aggravator focuses on "the means and manner in which death is inflicted." 

Owen, id. at 699. 

While this Court is not tasked with weighing the evidence of HAC, the Court must 

determine based on the record whether a properly instructed jury would find beyond a reasonable 

doubt the existence ofHAC in the killing o 

would so find. 

. There is no doubt that a rational jury 

As detailed by the Florida Supreme Court, and as confirmed by this Court's independent 

review of the record, "Owen's killing o unquestionably satisfies the requirement 

of HAC." Owen, id at 699-700. The Florida Supreme Court explained the record evidence of 

HAC as follows: 

Here, the medical examiner testified that- suffered eighteen stab wounds-eight to 
her upper back, four cutting wounds to the front of her throat, and six stab wounds to her 
neck. Five of the wounds penetrated her lungs, causing them to collapse, making it 
impossible for to breath or speak. She would have experienced "air hunger"-the 
feeling of needing to breathe but not being able to do so. The doctor estimated that 
lost nearly her entire blood volume. The result of severe blood loss is shock, an involuntary 
and uncontrollable condition that causes high anxiety and terror. The doctor explained that 
pain is a result of the nerve receptors in the skin being injured, and that people can 
experience a substantial amount of pain without suffering a lethal injury. 

Although did not appear to have any defensive wounds, seven of the stab wounds 
were lethal and could have produced death. While the medical examiner could not 
determine which wounds were inflicted first, he believed they were all inflicted in rapid 
succession, and all while ••• was alive. The doctor opined that ••• would have 
been capable of feeling pain as long as she was conscious, which he estimated would have 
been for between twenty seconds and two minutes, depending upon which wound was 
inflicted first. He testified that one minute was a reasonable estimate for how long I 
remained conscious, as twenty seconds was too short, but two minutes would have been a 
"little long." During that time she would have felt pain, experiencing the additional stab 
wounds, would have felt terror and shock, would have been aware of her impending doom, 
would have become weaker as a result of blood loss, and would have been unable to cry 
out. Finally, according to the medical examiner, although she may have been dead prior to 
the occurrence, - was sexually assaulted, and semen was found on both her internal 
and external genitalia. 

Page 11 of19 



000375

In addition to the evidence presented by the medical examiner, the testimony of Owen's 
own mental health expert supports the finding of HAC. Dr. Frederick Berlin testified that 
Owen believed that by having sex with a woman he could obtain her bodily fluids, and that 
this would assist him in his transformation from a male to a female. Owen believed that if 
he had sex with a woman who was near death, his penis would act as a hose, and her soul 
would enter his body and they would "become one." Importantly, Owen believed that the 
more frightened the victim was, the better. This express need to cause his victim extreme 
fear clearly evinces an utter indifference to his victim's torture 

Owen, id at 699. Based on the facts of this case, a properly instructed rational jury would find 

unanimously that the murder of~as heinous, atrocious and cruel. 

The fourth aggravator was CCP. The Florida Supreme Court has established a four-part 

test to determine whether the CCP aggravator is justified. The test requires: (1) the killing must 

have been the product of cool and calm reflection and not an act prompted by emotional frenzy, 

panic, or a fit of rage ( cold); (2) the defendant must have had a careful plan or prearranged design 

to commit murder before the fatal incident (calculated); (3) the defendant must have exhibited 

heightened premeditation (premeditated); and (4) the defendant must have had no pretense of 

moral or legal justification. Owen, id. at 862; Evans v. State, 800 So.2d 182, 192 (Fla.2001). 

The Florida Supreme Court again detailed the record evidence supporting CCP in this case 

stating: 

Clearly, as with the murder, the murder o satisfies the requirements 
of CCP. The fact that Owen stalked --• by entering the house, observing her, leaving, 
and then returning after the children were asleep demonstrates that this murder was the 
"product of cool and calm reflection and not an act prompted by emotional frenzy, panic, 
or a fit of rage." Evans, 800 So.2d at 192 (quoting Jackson v. State, 648 So.2d 85, 89 
(Fla.1994)). Further, Owen unquestionably had "a careful plan or prearranged design to 
commit murder," id., as evidenced by the fact that he removed his clothing prior to entering 
the house, wore socks and then gloves on his hands, confronted the fourteen-year-old girl 
with a hammer in one hand and a knife in the other, and, by his own admission, did not 
hesitate before stabbing ••• eighteen times. 

The third element of CCP, heightened premeditation, is also supported by competent and 
substantial evidence. We have previously found the heightened premeditation required to 
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sustain this aggravator to exist where a defendant has the opportunity to leave the crime 
scene and not commit the murder but, instead, commits the murder. See Alston v. State, 
723 So.2d 148, 162 (Fla.1998); Jackson v. State, 704 So.2d 500, 505 (Fla.1997). When 
Owen first entered the home and saw the fourteen-year-old babysitter styling the hair of 
one of her charges, he had the opportunity to leave the home and not commit the murder. 
While he did exit the home at that time, he did not decide against killing •··· Instead, 
he returned a short time later, armed himself, confronted the young girl, and stabbed her 
eighteen times. Owen clearly entered the home the second time having already planned to 
commit murder. Heightened premeditation is supported under these facts. 

Finally, the appellant unquestionably had no pretense of moral or legal justification. 
Notably, Owen never even suggested to the officers who questioned him, and to whom he 
confessed, in 1984 that a mental illness caused him to kill. He did not attempt to justify his 
actions, as he does in the after-the-fact manner he advances today, by explaining to the 
officers that he needed a woman's bodily fluids to assist in his transformation from a male 
to a female. 

Owen, id. at 701. As with HAC, a properly instructed rational jury would find beyond a reasonable 

doubt that the brutal murder o was cold, calculated and premeditated. 

Evidence of the aggravating factors in this case was overwhelming. Two of the aggravators 

were established by a unanimous jury beyond a reasonable doubt. Based on a review of the record 

evidence in this case, the Court concludes that a properly instructed jury would have found 

unanimously HAC and CCP beyond a reasonable doubt. 

The Court next needs to consider the issue of sufficiency. Sufficiency is a consideration 

of the nature and weight of the aggravating factors without regard to any possible mitigating 

circumstances. The Court concludes that the any rationale jury properly instructed would 

unanimously find that the aggravating factors here were sufficient to support a sentence of death. 

The aggravators in this case are the most serious aggravators in the statutory sentencing 

scheme. The Defendant had previously been convicted of a capital felony, the brutal murder of 

, and of other violent felonies. HAC and CCP were both present. There is 
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no doubt that a properly instructed jury in considering these aggravators would have unanimously 

found the aggravators to be sufficient to impose a sentence of death. 

The Court must now consider whether a rationale jury properly instructed would find that 

the aggravators outweighed the mitigating circumstances. During the penalty phase, three 

statutory mitigating factors were presented along with sixteen non-statutory mitigating factors. 

The statutory mitigating factors were: (1) the crime for which the defendant was to be 

sentenced was committed while he was under the influence of extreme mental or emotional 

disturbance; (2) the capacity of the defendant to appreciate the criminality of his conduct or to 

conform his conduct to the requirement of the law was substantially impaired; and (3) the age of 

the defendant at the time of the crime was twenty-three. 

Evidence of mental illness was presented at trial; however, the nature and extent of the 

Defendant's illness was vigorously challenged by the State. The jury, during the guilt phase, 

rejected the Defendant's insanity defense. During the penalty phase, the Defendant's experts 

relied heavily on Defendant's delusional belief that he was a woman. This belief was the lynchpin 

of the mental health opinions expressed by Dr. Berlin and Dr. Sultan. 

The Defendant's mental health experts testified that, at the time of the offense, the 

Defendant suffered from an extreme mental or emotional disturbance. Specifically, the experts 

opined that the Defendant met "most" of the criteria for a delusional disorder and met the criteria 

for schizophrenia. Significantly, the defense experts premised their opinions on the Defendant's 

own questionable self-reporting of his delusions. 

This self-reported delusion was never raised until 12 years after the murder o 

. As noted by the Florida Supreme Court "Owen never even suggested to the officers who 

questioned him, and to whom he confessed, in 1984 that a mental illness caused him to kill. He 
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did not attempt to justify his actions, as he does in the after-the-fact manner he advances today, by 

explaining to the officers that he needed a woman's bodily fluids to assist in his transformation 

from a male to a female." Owen, id. at 701. 10 Nevertheless, while vigorously contested, there was 

some evidence to support this statutory mitigating circumstance. 

There was little evidence in the record to support a finding that he did not appreciate the 

criminality of his conduct. To commit the crime, the Defendant wore socks over his hands to avoid 

detection. He showered after the murder, was careful not to take property from the home that 

could place him at the scene of the crime and he fled the scene. There is evidence to support a 

conclusion that he could not conform his conduct to the requirements of the law. He was, indeed, 

a repeat offender. 11 

There were 16 non-statutory mitigating circumstances presented during the penalty phase 

of the trial. Most of these mitigating factors do not require discussion. The most significant non

statutory mitigating circumstance was the Defendant's childhood and youth. 

The evidence establishes that the Defendant was exposed to a horrific childhood. His 

parents were alcoholics. He witnessed his mother being abused and raped. The Defendant was 

physically and sexually abused. His mother passed away when the Defendant was a child and his 

father committed suicide. The Defendant was sent to the VFW National Home where the sexual 

and physical abuse continued. There can be no disputing that the Defendant's childhood, 

formative years and youth impacted him a profound way. As observed by the original trial court 

10 The Supreme Court went on to state "Owen's claim that his mental illness must negate the CCP 
aggravator is unpersuasive." Owen, id. at 701. 
11 The third statutory mitigating circumstances requires no discussion. It is undisputed that the 
Defendant was young, 23, at the time of the murder. 
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"is it any wonder the Defendant is, and has been, mentally sick?" Clearly, the evidence of this 

non-statutory mitigating circumstance was established at trial. 

The ultimate issue left to be decided is whether the State has met its burden to "prove 

beyond a reasonable doubt that the jury's failure to unanimously find all facts necessary for 

imposition of the death penalty did not contribute to the death sentence." Hurst v. State, 202 So. 

3d at 68. In post-Hurst cases where harmless error has been found, the Supreme Court has 

considered: 1) whether the aggravators were overwhelming and uncontroverted; 2) whether the 

defendant challenged the aggravators; 3) whether the mitigation was comparatively weak and 

challenged by the State; and 4) the numerical vote of the jury during the penalty phase. See, e.g. 

King v. State, 211 So. 3d 866, 892-93 (Fla. 2017). 

The record evidence in this case overwhelmingly establishes that the statutory aggravators 

outweigh the mitigating circumstances. Two aggravators are uncontested and were found by a 

jury beyond a reasonable doubt. The mitigating circumstances were, by comparison, relatively 

weak and were vigorously contested by the State. Nevertheless, a jury hearing this evidence 

rendered a less than unanimous verdict recommending the imposition of the death penalty. The 

question is whether, without a unanimous verdict, the State has met its burden of establishing 

harmless error beyond a reasonable doubt? This Court readily concludes that the State has met its 

burden. 

While the lack of a unanimous verdict poses a hurdle to finding harmless error, the Court 

must consider whether a rationale jury instructed on the need for a unanimous verdict to return a 

sentence of death would reach such a verdict in this case. In this case, the jury was instructed that 

its verdict was advisory only. The jury was further instructed that if a majority of the jury voted 

for the death penalty the verdict was a recommendation of death. 
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Properly instructed, the jury would have been told that: 1) at least one aggravating factor 

must be found unanimously; 2) the jury must find unanimously that the aggravating factor or 

factors found by the jury are sufficient to impose the death penalty; and 3) the jury must 

unanimously find that the aggravating factors outweigh the mitigating circumstances. The jury 

would also have been instructed that, regardless of the jury's findings, no juror is compelled to 

vote for death. 

The difficulty in determining the impact of the error on the trier of fact as compelled by 

Hurst v. State is, of course, the need to speculate about why two jurors did not vote for death. 

However, every harmless error analysis requires a degree of speculation and an assessment of the 

unknown. This is why courts are required to look at the totality of the evidence to determine the 

impact of the error on the trier of fact. 

The record evidence in this case can only support one conclusion. If the jury had been 

instructed on the need for a unanimous verdict the jury would unanimously find: 1) four 

aggravating factors including HAC and CCP; 2) the aggravating factors were sufficient to impose 

the death penalty; 3) the aggravating factors outweigh the mitigating circumstances; and 4) death 

was the appropriate penalty. 

Ground Two 

The Defendant next raises an Eighth Amendment challenge his death sentence. While the 

Defendant asserts that his sentence is "arbitrary and capricious" this argument is nothing more 

than a restatement and repackaging of the Hurst jury trial issue. 12 The Defendant asserts that 

because his right to jury trial was denied his sentence was violative of the Eighth Amendment. 

12 As will be discussed, all of the remaining grounds for vacatur of the Defendant's death sentence 
are all based on Hurst. 
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The Defendant also asserts that an Eighth Amendment violation is not subject to harmless error 

review. 

The Defendant is correct that a sentence of death without a unanimous jury verdict is 

violative of the Eighth Amendment. This was the holding of the Florida Supreme Court in Hurst 

v. State. Hurst v. State, 202 So. 3d at 59-60. However, it is equally clear that a Hurst Eighth 

Amendment violation is subject to a harmless error analysis. See, e.g. Philmore v. State, 234 So. 

3d 567, 568 (Fla. 2018)( defendant's Eighth Amendment violation under Hurst harmless beyond a 

reasonable doubt). 

The Court has already addressed whether the Hurst error in this case under the Sixth 

Amendment was harmless beyond a reasonable doubt. The same analysis applies to the 

Defendant's Eighth Amendment Hurst claim. For the reasons already expressed, the Court 

concludes that the State has met its burden to demonstrate that the Eighth Amendment Hurst error 

in this case is harmless beyond a reasonable doubt. 

Grounds Three Four and Five 

The Defendant asserts three additional grounds to vacate his sentence of death. The 

Defendant asserts as additional grounds: (1) The fact-finding necessary to support his sentence 

was not proven beyond a reasonable doubt as required by Hurst; (2) In light of Hurst his sentence 

was obtained in violation of the Florida Constitution; and (3) The denial of his post-convictions 

claims must be reheard and determined under a constitutional framework. 

All of these grounds are nothing more than a repackaging of the original Hurst error. They 

are each based on the right to a jury trial under the Sixth Amendment and pursuant to article I, 

section 22 of the Florida Constitution. No additional analysis of these claims is required. Each is 

subject to the same Hurst harmless error review previously discussed and as to each additionally 
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asserted ground the State has met its burden to demonstrate that the error is harmless beyond a 

reasonable doubt. 

For the foregoing reasons, it is hereby, 

ORDERED AND ADJUDGED that Defendant Duane Owen's Successive Motion to 

Vacate Judgment of Conviction and Sentence is DENIED. 

DONE AND ORDERED in Chambers, at West Palm Beach, Palm Beach County, Florida 

this _9th_ day of May, 2018. 

Copies Furnished to: 

JUDGE GLENN 0. KELLEY 

CIRCUIT COURT JUDGE 

James L. Driscoll, Esq.- Driscoll@ccmr.state.fl.us 
Davis Dixon Hendry, Esq.- Hendry@ccmr.state.fl.us 
Gregory W. Brown, Esq.- Brown@ccmr.state.fl.us 
Capital Collateral Regional Counsel- Middle 
12973 N. Telecom Parkway 
Temple Terrace, FL 33637 

Assistant Attorney General: 
Celia Terenzio, Esq.- CapApp@myfloridalegal.com; 
Celia.Terenzio@myfloridalegal.com 
1515 N. Flagler Dr., #900 
West Palm Beach, FL 33401 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT COURT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 
CRIMINAL DIVISION 

Case Nos.: 1984-CF-004000-AXXX-MB 
1984-CF-004014-AXXX-MB 

STATE OF FLORIDA, 

Plaintiff, 
vs. 

DUANE EUGENE OWEN, 

Defendant. 

PRESIDING: HONORABLE GLENN KELLEY 

APPEARANCES: 

ON BEHALF OF THE STATE: 
PAM BONDI, ESQUIRE 
Attorney General 
1515 North Flagler Drive 
West Palm Beach, Florida 33401 

By: CONSIGLIA TERENZIO, ESQUIRE 
Senior Assistant Attorney General 

ON BEHALF OF THE DEFENDANT: 
JIM VIGGIANO, ESQUIRE 
CAPITAL COLLATERAL REGIONAL COUNSEL 
12973 North Telecom Parkway 
Temple Terrace, Florida 33637-0907 

By: JAMES LAWRENCE DRISCOLL, JR., ESQUIRE 

April 19, 2017 
Courtroom llF 
Palm Beach County Courthouse 
205 North Dixie Highway 

West Palm Beach, Florida 33444 

Beginning at 9:56 a.m. 
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BE IT REMEMBERED that the following 

proceedings were had in the above-entitled cause of 

action before the HONORABLE GLENN KELLEY, one of the 

judges of the aforesaid Court, at the Palm Beach 

County Courthouse, 205 North Dixie Highway, located in 

the City of West Palm Beach, County of Palm Beach, 

State of Florida, on the 19th of April 2017, with 

appearance as hereinbefore noted, to-wit: 

* * * * * 

THE COURT: Owen Case. All right. The Owen Case 

has Mr. Driscoll and who do I have on the State on 

that? 

MS. TERENZIO: Good morning, Your Honor. 

THE COURT: Good morning. 

MS. TERENZIO: Celia Terenzio, with the Attorney 

General's Office. 

THE COURT: Okay. And where is Mr. Owen? 

MS. TERENZIO: He's on death row, Your Honor. 

THE COURT: So, this is just -- All right. Let 

me get this going. 

(The Court places phone call.) 

MR. DRISCOLL: Jim Driscoll. 

THE COURT: Mr. Driscoll, this is Judge Kelley in 

Palm Beach County. 

MR. DRISCOLL: Good morning, Your Honor. 

TRICIA CESARONE, TRANSCRIPTIONIST 
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THE COURT: Good morning. Okay. Duane Owen. I 

understand he's on death row. What are we doing 

today? 

MS. TERENZIO: This is Mr. Driscoll's status. 

THE COURT: All right. We just set it for a 

status. Okay. Mr. Driscoll, from your prospective, 

what do you want to do? 

MR. DRISCOLL: Your Honor, I think the State has 

filed a motion for an extension of time to file 

responses on both cases and I think it would be 

appropriate to give them that. We have no objection 

to you giving them the time for that and, if you would 

like to set a case management conference after that, 

that would work for us. 

THE COURT: What's the extension you're asking 

for? 

MS. TERENZIO: Your Honor, we're asking -- Well, 

I had asked originally for 60 days. I only need 30 to 

respond to the outstanding post-conviction motions on 

both of Mr. Owen's cases. 

THE COURT: Okay. So, have I not yet entered an 

order on your extension? 

MS. TERENZIO: That's correct, Your Honor. 

THE COURT: Okay. So, why don't you get me an 

order granting an extension for, if you only need 30, 

TRICIA CESARONE, TRANSCRIPTIONIST 
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for 30 days. 

MS. TERENZIO: Okay. 

THE COURT: And that way what we'll do is set a 

status check in 45 days to see where we're at. How's 

that sound, Mr. Driscoll? 

MR. DRISCOLL: That sounds great, Your Honor. 

THE COURT: Okay. So, I'll sign an order giving 

the State 30 days to finalize its response. I'll set 

a June 1st status check in both cases. 

MR. DRISCOLL: Okay. 

MS. TERENZIO: Great, Your Honor. 

THE COURT: Okay? 

MR. DRISCOLL: Sounds good, Your Honor. 

MS. TERENZIO: Thank you, Judge. 

THE COURT: All right. Thank you. 

MR. DRISCOLL: Thank you. 

(End of Hearing.) 
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C E R T I F I C A T E 

STATE OF FLORIDA 

COUNTY OF PALM BEACH 

I, TRICIA CESARONE, hereby certify that the 

foregoing pages numbered 1 through 4, are a true, 

accurate, and complete transcript of the record of the 

proceedings in Case Nos. 1984-CF-004000-AXXX-MB and 

1984-CF-004014-AXXX-MB, State of Florida versus 

DUANE EUGENE OWEN, transcribed by me from a copy of 

the electronic sound recording to the best of my 

knowledge and ability. 

Dated this 8th day of February 2018, in the City 

of West Palm Beach, Palm Beach County, Florida. 

Tricia Cesarone 

Electronic Transcriber 

Fifteenth Judicial Circuit 

TRICIA CESARONE, TRANSCRIPTIONIST 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT COURT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 
CRIMINAL DIVISION 

Case Nos.: 1984-CF-004000-AXXX-MB 
1984-CF-004014-AXXX-MB 

STATE OF FLORIDA, 

Plaintiff, 
vs. 

DUANE EUGENE OWEN, 

Defendant. 

PRESIDING: HONORABLE GLENN KELLEY 

APPEARANCES: 

ON BEHALF OF THE STATE: 
PAM BONDI, ESQUIRE 
Attorney General 
1515 North Flagler Drive 
West Palm Beach, Florida 33401 

By: CONSIGLIA TERENZIO, ESQUIRE 
Senior Assistant Attorney General 

ON BEHALF OF THE DEFENDANT: 
JIM VIGGIANO, ESQUIRE 
CAPITAL COLLATERAL REGIONAL COUNSEL 
12973 North Telecom Parkway 
Temple Terrace, Florida 33637-0907 

By: JAMES LAWRENCE DRISCOLL, JR., ESQUIRE 

June 1, 2017 
Courtroom llF 
Palm Beach County Courthouse 
205 North Dixie Highway 

West Palm Beach, Florida 33444 

Beginning at 9:56 a.m. 
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BE IT REMEMBERED that the following 

proceedings were had in the above-entitled cause of 

action before the HONORABLE GLENN KELLEY, one of the 

judges of the aforesaid Court, at the Palm Beach 

County Courthouse, 205 North Dixie Highway, located in 

the City of West Palm Beach, County of Palm Beach, 

State of Florida, on the 1st of June 2017, with 

appearance as hereinbefore noted, to-wit: 

* * * * * 

THE COURT: How about Duane Owen? 

MS. TERENZIO: I'm here for the State, 

Your Honor. I believe you're supposed to call 

conflict counsel in Tampa and then put them on the 

phone for Mr. Owen. 

THE COURT: We didn't get a notice of that. Do 

we know -- Who am I calling and what's the number? 

UNIDENTIFIED FEMALE: James Driscoll. I can give 

you the number. 

THE COURT: Is that defense counsel? 

MS. TERENZIO: Yes, Judge. 

UNIDENTIFIED FEMALE: 8-1-3. 

THE COURT: 8-1-3. 

UNIDENTIFIED FEMALE: 5-5-8. 

THE COURT: 5-5-8. 

UNIDENTIFIED FEMALE: -- James Driscoll. 
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MR. DRISCOLL: Jim Driscoll. 

THE COURT: Mr. Driscoll, this is Judge Kelley in 

Palm Beach County. 

MR. DRISCOLL: Morning, Your Honor. 

THE COURT: Morning, I'm calling on Duane Owen. 

First, just a bit of housekeeping, there's 

no problem appearing telephonically, but you have to 

file a notice that you're doing it so we're on alert 

and so that we have a phone number. State counsel 

indicated that you were appearing, so we've got a 

phone number for you. It's not a problem this 

morning, but please just try to do that in the future. 

We're set for a status check. I think on 

two cases; is that right? 

MR. DRISCOLL: Yes, Your Honor. 

THE COURT: Okay. How do the parties want to 

proceed? 

MR. DRISCOLL: I guess if you could set a case 

management conference, I will come to Palm Beach 

County for that. 

THE COURT: Okay. How long -- Are you talking 

about just a regular status check for ten minutes or 

you talking about a regular case management conference 

where you want to discuss issues in the case and 

MR. DRISCOLL: I would make my argument for Mr. 

TRICIA CESARONE, TRANSCRIPTIONIST 
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Owen on both cases at that date in front of Your 

Honor. 

THE COURT: Argument on what though? That's what 

I'm trying to get a 

MR. DRISCOLL: On the motions, on the two 

motions. 

THE COURT: All right. You have two motions 

filed. What are those motions? 

MR. DRISCOLL: Motion for post-conviction relief 

in light of Hurst v. Florida and Hurst v. State. 

THE COURT: Okay. 

MR. DRISCOLL: And the State has now responded to 

both of them. 

THE COURT: All right. 

MR. DRISCOLL: I think the next thing would be 

there wouldn't be an evidentiary hearing, I don't 

believe we would put on any witnesses, but at a case 

management conference under the rule, the Court is to 

hear any legal argument that the parties wish to make 

and we would like to come to Palm Beach County and do 

that in person. 

THE COURT: That's fine. How long is it going to 

take that case management conference I mean in terms 

of how much time should I reserve for it? 

MR. DRISCOLL: I would say an hour would be 
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enough. 

THE COURT: State agree an hour? 

MS. TERENZIO: Yes, sir. An hour would be fine. 

THE COURT: An hour. So, I'm going to give you 

some available times for an hour for a case management 

conference to consider defense motions. How soon 

would you guys be ready to do this? 

MR. DRISCOLL: Your Honor, if June is fairly 

booked up, if we could have something in July and we 

have only one date which we have an evidentiary 

hearing the week of the 10th • 

THE COURT: July should be fine. Let me try to 

get you a date in July. 

THE CLERK: 

THE COURT: No, he doesn't want June. He wants 

July. 

THE CLERK: July 18th at 1:30. 

5 

THE COURT: July 18th at 1:30 for one hour. We'll 

set a case management conference to consider defense 

motions. 

MR. DRISCOLL: Thank you, Your Honor. 

THE COURT: Yeah, if you would just send us a 

copy of the motions and responses as a courtesy, I'd 

appreciate it. 

MS. TERENZIO: Yes, Your Honor. 
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MR. DRISCOLL: Yes, Your Honor. 

THE COURT: All right. Thank you. 

MR. DRISCOLL: Thank you, Your Honor. 

(End of Hearing.) 
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C E R T I F I C A T E 

STATE OF FLORIDA 

COUNTY OF PALM BEACH 

I, TRICIA CESARONE, hereby certify that the 

foregoing pages numbered 1 through 6, are a true, 

accurate, and complete transcript of the record of the 

proceedings in Case Nos. 1984-CF-004000-AXXX-MB and 

1984-CF-004014-AXXX-MB, State of Florida versus 

DUANE EUGENE OWEN, transcribed by me from a copy of 

the electronic sound recording to the best of my 

knowledge and ability. 

Dated this 8th day of February 2018, in the City 

of West Palm Beach, Palm Beach County, Florida. 

Tricia Cesarone 

Electronic Transcriber 

Fifteenth Judicial Circuit 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT COURT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 
CRIMINAL DIVISION 

STATE OF FLORIDA, 

vs. CASE No: 1984CF004000 
1984CF004014 

DUANE OWEN, 

Defendant. 

MOTION HEARING 

PRESIDING: HONORABLE GLENN KELLEY 

APPEARANCES: 

ON BEHALF OF THE ATTORNEY GENERAL: 
PAMELA A. JO BONDI, ESQUIRE 
Attorney General 
1515 N Flagler Drive. Suite 900 
West Palm Beach, Florida 33401 
By: CELIA TERENZIO, ESQUIRE 

Assistant Attorney General 

ON BEHALF OF THE DEFENDANT: 
Office of Capital Collateral 
Regional Counsel 
3801 Corporex Park Drive 
Tampa-Middle 
Tampa, Florida 33401 
By: JAMES L. DRISCOLL, ESQUIRE 

Assistant Regional Counsel 

ALSO PRESENT: GREGORY BROWN, ESQUIRE 
DAVID HENDRY, ESQUIRE 

Tuesday, July 18, 2017 
Courtroom 11-F 
Palm Beach County Courthouse 
205 North Dixie Highway 
West Palm Beach, Florida 33401 
Beginning at 1:30 p.m. 

MICHELLE L. VOCE, R.P.R., F.P.R. AND OFFICIAL COURT REPORTER 

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK, 05/15/2018 10:42:30 AM 
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BE IT REMEMBERED that the following 

proceedings were had in the above-entitled cause 

before the HONORABLE JOHN KELLEY, one of the 

judges of the aforesaid Court, at the Palm Beach 

County Courthouse, located in the City of West 

Palm Beach, State of Florida on the 18th day of 

July, 2017 beginning at 1:30 p.m. with appearances 

as hereinbefore noted, to wit: 

THE COURT: All right. 

afternoon. Please be seated. 

Good 

Okay. 

are here on State of Florida vs. Duane 

Owen. Is this the Case Management 

We 

Conference; is that correct, we had set? 

MR. DRISCOLL: Yes, Your Honor. 

THE COURT: Okay. Why don't you go 

ahead because I'm not familiar with the 

attorneys, go ahead and state your 

appearances for the record. 

MS. TERENZIO: Thank you. Good 

afternoon, Your Honor, Celia Terenzio, 

Assistant Attorney General on behalf of the 

State of Florida. 

THE COURT: And for the defendant? 

MR. DRISCOLL: James L. Driscoll 

Junior from CCRC middle in Tampa, along 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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with Greg Brown and David Hendry also of 

the office. 

THE COURT: I want to welcome all. 

have read the motions and responses that 

have been filed to date. I guess, I have 

I 

got a couple of initial questions. I mean, 

I guess, this is a-- I guess, I 

characterize as a Hurst motion; correct? 

mean, it has to do with the imposition of 

the death penalty in the case. 

Initially, I thought in reading 

the -- there was an initial issue as to 

whether or not this was -- the case was 

finalized before or after Ring. It seems 

like that that position changed, am I 

correct? Is this -- is it -- in reading 

the State's second response and, maybe, I 

just misread something, it looked as if 

there was some change in position on that. 

I 

MS. TERENZIO: No, Your Honor, maybe, 

because there are two cases --

THE COURT: So it's only the second 

case that you are dealing with, where you 

have got a different situation; is that 

right? 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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MR. DRISCOLL: Just for the record, I 

believe, correct me if I'm wrong, 

Ms. Terenzio, but case 84 -- 84-4000 was 

final along time before case 84-4014 

THE COURT: Was not? 

MR. DRISCOLL: Was final after Ring. 

THE COURT: Okay. All right. So 

there's really two different scenarios I 

have to deal with, potentially. 

Now, from the -- I think from the 

Defense's perspective, they are going to 

argue that it doesn't matter that we 

shouldn't have an arbitrary cutoff at Ring 

probably, but, in any event, at least 

initially, one case then that was finalized 

after Ring is, as I understand it, going to 

be a harmless error type analysis; is that 

right? 

MR. DRISCOLL: Your Honor, I believe 

harmless error in that case, it's been over 

50 cases where people have had nonunanimous 

advisory panel recommendations and the 

Florida Supreme Court has held that it's 

not harmless, so I think that our position 

is, relief is very clear in case number 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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84-4014, and we're prepared to argue as to 

the second case. 

As we argue this, currently pending 

before the Florida Supreme Court is a case 

called Hitchcock vs. State, which deals 

with retroactivity for basically the same 

issues that Mr. Owen has for cases that 

were final before Ring. 

THE COURT: Okay. All right. Well, 

what do you think we can accomplish at this 

Case Management Conference? That's the 

first issue I guess I have for you, because 

we have limited time here today. 

5 

Are you planning to argue your entire 

position at the Case Management Conference? 

Are you requesting more time? 

Obviously, I have read the briefs, so 

what -- what do you think we can accomplish 

in the limited time we have here today? 

MR. DRISCOLL: I could, if we have 

about an hour or 

THE COURT: We have 30 minutes, I 

believe. 

MR. DRISCOLL: Okay. 

THE COURT: Maybe, we have an hour. 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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Hang on. Let me check. 

then we do have an hour. 

I mean -- well, 

We have got a 

full hour, and I thought we had moved the 

other hearing up, but you have got a full 

hour. 

MR. DRISCOLL: I can make my 

arguments today, or if the Court would like 

to set another court date, we'll come back; 

this is a very important matter, and 

Hitchcock is an essential case, which may 

determine whether Mr. Owen gets relief on 

one case or both. 

THE COURT: Okay. Well, I will make 

the best use we can of our hour, so why 

don't we go ahead and hear argument. And 

now, do the parties believe -- what I have 

not done is, do the parties believe, at 

least, with respect to the Harmless Error 

Analysis, I'm going to have to review the 

record. I would assume I do. 

MS. TERENZIO: Absolutely. 

THE COURT: That being the case, that 

has to be arranged. Obviously, I have not 

reviewed the record. 

Do you have the record? I mean, do 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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you have the actual transcript of the 

trial? 

MS. TERENZIO: Yes, Your Honor; 

think we both do; yes. 

THE COURT: Okay. 

I 

MR. DRISCOLL: It should have been 

shipped back from the Florida Supreme Court 

to the clerk's office, but if you don't 

have it, we can make that available. 

MS. TERENZIO: Right. And 

Mr. Driscoll is correct. Since nothing has 

been pending for quite sometime, it should 

have made its way back here. 

THE COURT: Okay. I will check on 

that to see whether it's here or not. 

Sometimes, those things do not -- in 

transit do not work out as well as you had 

hoped. 

MR. DRISCOLL: Our position would be, 

at least, on case number 84-4014, that the 

Florida Supreme Court has repeatedly held 

that can -- that the error cannot be 

harmless and no case -- well, maybe, 

there's one and that's -- that's pending 

now, but of the 50 or so cases, and we 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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could provide supplemental authority to the 

Court, but the Florida Supreme Court has 

made pretty clear that -- it has made clear 

that in a case where there was not a 

unanimous recommendation from the advisory 

panel of 12-0, that relief is appropriate. 

What 

THE COURT: Well, the State concedes 

in part that -- what the State, I think, 

said in their memo was, there has been no 

case decided where a Harmless Error 

Analysis has been upheld where the vote 

wasn't unanimous; is that right, but you 

still urge a different review of the 

MS. TERENZIO: Well, we certainly 

concede, Your Honor, especially as an 

Officer of the Court that the Florida 

Supreme Court has yet to find harmless 

error with a nonunanimous, however, the 

Court has not -- the Florida Supreme Court 

has not precluded that as a matter of law 

or made a 

THE COURT: Has not said as a matter 

of law any time there is a nonunanimous 

verdict that it cannot be harmless error, 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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but you concede there hasn't been a case 

yet 

MS. TERENZIO: Yes, sir. 

THE COURT: where they have upheld 

a Harmless Analysis -- Harmless Error 

Analysis favoring the imposition of the 

death penalty where it was not unanimous? 

MS. TERENZIO: Yes, Sir. 

THE COURT: Okay. I got it. All 

right. 

Well, let's get as much done as we 

can in this hour. 

MR. DRISCOLL: May I? 

THE COURT: Yes. 

MR. DRISCOLL: Thank you. 

Your Honor, I believe they have 

come -- they have come very-- they have 

come very clear to saying that it can never 

be harmless, and I think we can provide the 

Court with supplemental authority of all 

those cases. 

9 

I think the review on one case, under 

4014, would be a review of the advisory 

panel's recommendation, 

THE COURT: 10-2, 

which was a 10-2. 

right. 
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MR. DRISCOLL: So I'm going to -- I'm 

going to concentrate most of my argument on 

the case number, 84-4000, which is yet 

to -- there are issues that are presented 

that go beyond the case called Asay, 

A-S-A-Y, and we have expanded that and we 

have based issues not only on the 

implications from Hurst, but we have based 

it on the subsequent caselaw where that has 

happened. 

We are in a position now, and 

Mr. Owen's cases show the arbitrary and 

capricious nature of the death penalty now 

in Florida. 

Mr. Owen, there was no -- I think if 

you look at the cases -- so it may be 

necessary to look at both. If you look at 

the aggravation and mitigation in the case 

where Mr. Owen is going to receive relief, 

he had extensive mitigation presented in 

the case in which was also a 10-2; it was 

very little mitigation that was presented, 

and we have taken issue with that for years 

now, and that's -- and the United States 

Supreme Court has made clear that after 
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Furman -- Furman was a case in which United 

States Supreme Court declared the death 

penalty unconstitutional because it was 

extremely random how people got death and 

throughout the country, and in order to 

meet the constitutional requirements, the 

State has to generally narrow the class of 

individuals who are subject to the death 

penalty to the most aggravated and lease 

mitigated. 

In this case, we have a case where 

Mr. Owen is going to receive relief in one 

case and not the other. In that other 

case, it was extensive mitigation that was 

not presented because the last trial took 

place, I believe in 1986. 

Since that time, our understanding, 

even since the time of Mr. Owen's retrial 

in case number 84-4014, our understanding 

of mitigation and the implications in the 

capital system and the necessity for a full 

presentation of mitigation has just grown 

exponentially. 

In Mr. Owen's case, he is going to 

have -- unless -- and the Florida Supreme 
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Court will ultimately determine it, but 

based on the Ring split, the splitting of 

relief based on whether a case was final 

before Ring or after, we have rendered the 

death penalty in Mr. Owen's case 

specifically and generally --

THE COURT: But that's where the 

Supreme Court has drawn the line for now. 

12 

MR. DRISCOLL: They have not -- yes, 

Your Honor, but when they when they 

dealt with -- there's a case called Asay, 

there was Lambricks and there was Gaskin, 

basically, Mr. Hitchcock -- Mr. Hitchcock 

has essentially the same issues as 

Mr. Owen, and it's our position that after 

Hurst came out, we took the implications -

we based issues based on the implications 

from that and then there's constitutional 

violations that would occur if Mr. Owen is 

not -- does not receive relief on both 

cases. 

Okay. From the day that the Florida 

Supreme Court came out with Mosley and 

Perry and those cases, for now on, if 

somebody comes before Your Honor in a death 
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case, the State of Florida is going to have 

to impanel a jury, and they are going to 

have prove an agg -- all the aggravators 

beyond a reasonable doubt and ultimately 

the death penalty -- that the aggravating 

factors outweigh the mitigating factors 

beyond and to the exclusion of every 

reasonable doubt. And then on top of that, 

they have to prove beyond a reasonable 

doubt that death should be imposed. 

Mr. Owen did not receive even a jury 

trial. In both cases, he had a right to a 

jury trial, and it was hidden away from him 

and he is -- he definitely -- it's clear 

that he's entitled to relief in -- in case 

number 84-4014, but we will continue to 

stress and argue that he is entitled to 

relief in case number 84-4000. 

He was tried using the very using 

the unconstitutional system that the United 

States Supreme Court found unconstitutional 

in Hurst v. Florida. 

Then after that, based on the Florida 

Constitution and the 8th Amendment, the 

importance of those rights were extended. 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 



000408

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

14 

And based on those cases, he has a right to 

a unanimous jury, and he has a right to 

proof beyond a reasonable doubt. 

So we have a number of specific 

claims, but since the time of the filing of 

the motion, because we filed it within one 

year from Hurst v. Florida, a bunch of 

things -- a bunch of cases have come out. 

Those cases have rendered -- if it was -

if Mr. -- Mr. Owen's case would be 

unconstitutional on its own, but in light 

of those cases to parse the relief based on 

a random date essentially or Ring in 2002 

is unconstitutional to grant relief in some 

cases and not other cases violates equal 

protection and also violates due process 

and it raises -- it violates the United 

States' prohibition on cruel and unusual 

punishment. 

We're not narrowing the cases to the 

most aggravated and lease mitigated and 

that's somebody with the same facts. 

Mr. Owen had -- the case where he's going 

to -- he's going to get a jury trial on 

the -- on case number, 84-4014, or he --
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it's pretty clear that he will, he's going 

to have a trial, an actual jury trial with 

all the rights, and the State will have 

that awesome burden of proof. 

So if he's determined to be one of 

the most aggravated and lease mitigated 

cases, that has a certain legitimacy that 

his prior -- the other case, the 84-4000, 

there's none of that in that case. 

So what we did, we raised the basic 

Hurst Issue which, if you look at Asay and 

so forth, just the 6th Amendment, they did 

not hold that to be retroactive, but our 

15 

motion goes well beyond that. It goes into 

the very fundamentals of -- of what we hold 

dear in a criminal trial, and one of 

those -- and then so we have the burden of 

proof, should be with the State; we have 

proof beyond a reasonable doubt and so 

forth. 

We also take the position that 

there's no material difference in between 

Mr. Owen's cases, and there's no material 

difference between Mr. Owen and all of 

those people who will receive relief and 
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who have received relief. You can't make 

legal decisions of life and death based on 

a calendar date. 

16 

So we also argue that Hurst should be 

held retroactive. It should allow 

Mr. Owen's claims beyond the simple Hurst 

claim to be heard under both Federal and 

State Retroactivity Law. 

Also based on the special nature that 

Mr. Owen has one case where he should -

it's pretty clear he should get relief in 

one case --

THE COURT: You say Hitchcock is 

similarly situated, what is his 

circumstance? 

MR. DRISCOLL: Mr. Hitchcock's case 

was -- became final well before 2002. 

THE COURT: Is that the similarity, 

just that it's a decision that became final 

before Ring or is it-- he doesn't have two 

cases like Mr. 

MR. DRISCOLL: He doesn't have two 

cases. That's an additional point. It's 

like it would be especially -- it would 

fundamentally unfair to give Mr. Owen's 
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relief in one case and not the other, but 

as far as Mr. Hitchcock is concerned, he 

has essentially the same issues because 

he's our client and we raised essentially 

the same issues. 

THE COURT: Well -- okay. So 

17 

Mr. Hitchcock -- I was just making sure 

there was nothing else similar between the 

two cases because Mr. Hitchcock would be in 

the same position as any person sentenced 

to death whose case became final before 

Ring. They are all in the same situation. 

MR. DRISCOLL: Who was nonunanimous? 

THE COURT: Right, so -- right, so 

but there's nothing else similar between 

Hitchcock and Mr. Owen, one case other than 

that, is what I'm asking. It's not -- you 

do have a unique situation where you have 

two cases, both of which was the death 

sentence, one of which is reviewable; one 

of which is not, that is somewhat unique. 

Are you aware of any other cases where 

that's -- circumstances occur? 

MR. DRISCOLL: But it also shows the 

arbitrary and capriciousness of Florida's 
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Death Penalty Scheme when we're -- we're 

talking about one individual with relief in 

one case and not relief in the other, and 

they are very similar cases. 

I don't know -- I don't -- you 

can't I think, and we would concede 

there's aggravation, but he's going to get 

relief in the case where there was 

extensive mitigation put on and it was a 

10-2. The State was unable to get a 

unanimous advisory panel. 

He's not going to get relief in the 

case that was tried in '86, in which the 

trial attorney -- the lead trial attorney, 

who did most of it was, I believe, his 

first felony trial so that is -- if we are 

going to take seriously that the death 

penalty should be limited to the most 

aggravated and lease mitigated, that's not 

a good way to determine that. 

And so we have we have arguments 

that there's no -- we make the argument 

there's no material distinction between 

Mr. Owen's case and Mr. Mosley's case and 

Mr. Hurst's case other than that the 
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Florida Supreme Court, at this point, has 

split the relief on that, but we're 

challenging that, and I think the Court 

should consider that our motion raises 

issues that are more extensive than the 

just the simple Hurst claim. 

We raise issues based on the 

implications of Hurst v. Florida and Hurst 

v. State, and we raise -- and we raise 

additional issues that have come to light 

when the -- if the relief is, in fact, 

split based on that 2002 date. 

I don't believe -- I don't believe 

19 

harmless error is an issue in either case 

because, like I said, there has been 

11-l's, three 11-l's, all sorts of 11-l's, 

you can't say that the State had the 

absolute full opportunity under -- under a 

system that favored the State to obtain a 

unanimous recommendation, not a jury 

verdict, but a unanimous recommendation, 

and the State was unable to do that in both 

cases. 

Also I think if you look in both 

cases, or you consider the mitigation that 
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was developed in case number 84-4014, you 

are going to see that Mr. Owen has a great 

deal of mitigation. 

20 

This is -- this is as a young man, he 

was sexually abused; he suffered all sorts 

of trauma of both of his parents dying at a 

young age with his father dying of suicide. 

He is the same Duane Owen in both cases, 

but the jury, which Mr. Owen is going to 

get relief, at least, got to consider that. 

Mr. Owen -- Mr. Owen suffered from 

drug abuse. 

young age. 

I mean, he was an orphan at a 

He went off to live in a 

veteran's home and he had all sorts of 

difficulties. It is a very both cases 

are very serious crimes and we concede 

that, but Duane Owen is one of the most 

mitigated individuals you will find on 

death row. 

He has suffered a litany of abuse; 

trauma. He went -- he spent time in jail 

at a young age, where he was sexually 

victimized and then he came out, and I 

mean, and he had difficulty and he suffers, 

in fact, from gender identity disorder and 
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dissociation, and there was extensive 

testimony in the case that he's now going 

to get he's going to receive relief. 

So whether you you can't really 

rely on what happened in '86, and I know I 

have tried to raise claims of 

ineffectiveness and different things, but 

we're looking at something much, much 

21 

different. As much as standards of decency 

has evolved where you can't execute 

somebody without a unanimous verdict, also 

our understanding of mitigation has 

evolved. And what we have seen is the 

understanding that Defense Attorney -

Defense Attorneys acting in a capital case 

bring to bear, and in important case like 

Mr. Owen's, it definitely changed between 

'86 and even '97 or '98 when he was -- '99, 

when he was retried on the second case. 

So I think -- I think, you know, if 

the State -- I think Mr. Owen should 

have -- in light of the time that has 

passed, he's entitled to a new penalty 

phase on both cases where the State is 

required to meet its extensive burden of 
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22 

proof that is required by not just the 

United States Constitution, but the Florida 

Constitution. 

And if any indication -- if we look 

at the past, when the State had every 

opportunity to present every bit of 

aggravation they could and challenge all of 

his mitigation, whatever it was in the 

first case and extensively in the second 

case, still was not a unanimous verdict. 

So I think -- I think in the -- when we get 

down to really -- you can't really base 

I mean, Mr. Mr. Owen -- Mr. Owen is 

entitled to be -- have decided whether he's 

one of the most aggravated and lease 

mitigated cases in both cases, and he's 

entitled to have it done under our evolved 

standards of decency. 

So just to -- just to briefly 

summarize, we have additional -- in here we 

have the basic Hurst issue, then we have 

his right to a unanimous verdict, which the 

Florida Supreme Court has said, "Since time 

memorial, in Florida, a jury trial has 

always been unanimous." 
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jury. 

Then we have his right to a grand 

These are things where the grand 

jurors are restrained on the unbridled 

prosecution and Mr. Owen was denied that. 

He's entitled to that under the State 

Constitution. He's entitled to proof 

beyond a reasonable doubt, which presents 

no retroactivity problems and the case 

some of the cases, I believe, that are 

cited in our motion. 

In addition to that, what we have 

now, even if there wasn't Ring -- if there 

wasn't a split based on 2002 in Ring, if 

you have going forward, if we were just 

going forward from Hurst and -- and have a 

unanimous jury find -- an actual jury that 

unanimously finds an aggravated each 

aggravator beyond the exclusion of every 

reasonable doubt and that, in fact, death 

should be imposed, that would be a 

violation of the 8th Amendment involving 

standards of decency, if Mr. Owen is not 

given that standard. 

23 

Once standards of decency have 

evolved, we cannot apply the old standards; 
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we must apply the new standards, and under 

the new standards, you are entitled to all 

of those findings. 

In addition to that, it's arbitrary 

24 

and capricious. Somebody could have a case 

that, maybe, in 1986, we get to the death 

penalty or so forth, but now, maybe, the 

State may not even seek death. 

We're seeing that throughout the 

State of Florida and in individual cases 

cases which the State with full force of 

its office went forward and sought death 

and, at this point, they are not seeking 

death again. So I think it offers an 

opportunity if there's going to be a death 

penalty in Florida to do it according to 

the constitution and to do it fairly. 

And Mr. Owen, we're going to continue 

to press to argue for his rights in both 

cases, but we must concede that one case is 

much harder than the other, but in both 

cases he's entitled to relief. 

THE COURT: All right. Thank you. 

I'll hear from the State. 

MS. TERENZIO: Good afternoon, Your 
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Honor. 

With respect to the retroactivity in 

case number 84-4000, just to give you a 

little background on that, that case was 

actually tried after 4014. 

The reason why the 4014 case is 

now was not filed until after Ring, if 

you want to talk about fairness, basically, 

the Florida Supreme Court made a mistake on 

direct appeal in the initial 4014 case and 

that involved whether Owen's confession 

was, in fact, admissible. 

The Court found that it wasn't. We 

took a Cert Petition, got the Florida 

Supreme Court to admit that they were 

wrong, that they had misapplied Federal 

Law, and we gave them a new case out of the 

United States Supreme Court, and they said, 

you know what, you're right, and manifest 

injustice to the State would be had if we 

did not give the State back that 

confession. 

Unfortunately, the Court then didn't 

reinstate the original conviction. They 

made the State retry Duane Owen for the 
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4014 case with the confession back intact. 

So, basically, really, if -- if the 

Florida Supreme Court hadn't made that 

mistake, both of these cases would have 

been final long, long before Ring. 

26 

Now, in reference to - the 

84-4000 case, that was final 14 years ago. 

And to say that it's arbitrary, to say that 

when the Court picked Ring as their 

operative date, it' not like the Florida 

Supreme Court took a dart and just threw it 

at a calendar and that's where it landed. 

If you read Asay and Mosley, the 

Court went through great pains -- in fact, 

that even the Court even said, hey, look, 

this isn't easy for us to do. There are 

valid considerations on both sides. 

And in Mosley when they -- they 

discussed their rationale for picking 

June 24, 2002, as the operative date 

because that's the date Ring came out, and 

the Court said, look, up until then, up 

until Ring came out, we, in good faith 

relied on all precedent from the United 

States Supreme Court that says Florida's 
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death penalty was constitutional. 

When Ring came out, it called into 

question Arizona's death penalty and the 

two statutes were similar, although it then 

took the United States Supreme Court 

another 14 years to decide, well, you know 

what, Florida is like Arizona and so Ring 

should apply there. 

out. 

That's when Hurst came 

So to say that it was an arbitrary 

decision, obviously, it wasn't because the 

Court said, up until Ring all death penalty 

convictions and sentences in Florida were 

constitutional. After Ring, not so much. 

And that's why the Court came up with -

with that line. 

To say it's arbitrary is to ignore 

the 30 pages in Mosley and the 30 pages in 

Asay when the Court painstakingly went 

through the Wit Analysis and the Link 

Letter Analysis in deciding which factors 

weigh in either case. 

Now, there is no equal protection 

argument here because the cases are not 

similarly situated because one was final in 
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1992, which is the 4000 case, and one was 

decided in 2003, which is the 4014 case. 

Now, in terms of Hitchcock, 

28 

Mr. Driscoll is right, the Florida Supreme 

Court has stayed that case; it has stayed a 

number of other appeals since then, but the 

Court hasn't said why it stayed, and unless 

Mr. Driscoll has some insight information 

as to why the Supreme Court has done 

that -- I don't know why; I don't think 

this Court knows why, and I do know for a 

fact that Zach came out of the Florida 

Supreme Court, which was a pre-Ring case 

after Hitchcock was stayed and the Court 

let that one go through. 

So we would just be guessing -- and I 

can get you, Your Honor, the cite to Zach, 

if you need it. It came out on June 15th. 

THE COURT: I'm going to ask both of 

you for supplemental authority when we're 

done with this. 

MS. TERENZIO: Okay, sir. 

Zach came out June 15th, and I think 

cases after Hitchcock, I think it was 10 

days before that, but the Court let that 
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one go through. 

And as of right now, we don't know 

why the Florida Supreme Court has stayed 

Hitchcock -- excuse me, cases after 

Hitchcock, but we do know and cited in our 

response that the Court has found Asay to 

apply to pre-Ring cases and has denied 

relief in, at least, 15 cases, two of which 

were jury override cases, meaning not only 

did the Judge not decide it, the jury in 

those cases, by a majority vote, found that 

life was the appropriate sentence, and the 

Judge overrode that and imposed death, and 

the Court let those go through. 

So to say that it was arbitrary 

again, the caselaw belies that and, at this 

point, we don't know why the Court has 

stayed cases since Hitchcock; they haven't 

told the State, so for this Court to 

speculate, oh, maybe, they are going to 

reverse and so I should ignore all of the 

15 cases cited by the State, I think this 

Court to this point is bound by the Florida 

Supreme Court's decision that, in Asay and 

Mosley, the Court has made it very clear 
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that the cutoff date is June 24, 2002 in 

terms of the retroactivity, and so Mr. Owen 

is not entitled to relief in the 84-4000 

case. 

Mr. Driscoll talked about some of the 

mitigation and he's kind of intimated that, 

maybe, Counsel in that case was ineffective 

in their presentation. Well, Mr. Owen 

filed a postconviction motion in that case 

and then waived the motion. 

litigated it. 

He never 

In the second 4014 case, Mr. Owen 

presented an entirely different penalty 

phase and yet he was still sentenced to 

death. He also challenged that on direct 

appeal and in postconviction, and the Court 

found again that that was one of the most 

aggravated and lease mitigated cases. 

Now, I'm not sure, Your Honor, at 

this point, you had asked us to talk about 

retroactivity, if you want me to go into 

harmless error, I will, but I'm not sure if 

THE COURT: Not on that case, but 

the -- but the other case you're--
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MS. TERENZIO: Right. 

THE COURT: essentially conceding 

that's where the analysis is; is that 

correct? 

MS. TERENZIO: Yes, sir. 

THE COURT: All right, no. That's 

31 

the case I need to focus on harmless error. 

MS. TERENZIO: Okay. So let me get 

those. 

Mr. Driscoll is correct that the 

State conceded that up until today, so far, 

the Florida Supreme Court has yet to find 

harmless error in a nonunanimous post-Ring 

case and this -- and this is also one of 

those cases, but the Court has yet to say 

that it's a per se rule and that they would 

never not find that case 

error in such a case. 

find harmless 

And I ask the Court -- we did a 

supplemental authority a couple of weeks 

ago with Jenkins vs. Hutton, and in that 

case, Your Honor, the United States Supreme 

Court granted Cert with a Federal Habeas 

out of the 6th Circuit, and the 6th Circuit 

granted relief on a -- it was also -- it 
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was a jury instruction error in the penalty 

phase, which is exactly what Hurst is; it's 

a jury instruction error. 

And in the lower court, in the 6th 

Circuit opinion granting relief, the 6th 

Circuit said, well, we have to look at the 

effect of that error on that jury, and 

since we don't know what that jury did, we 

can't find the error harmless. The United 

States Supreme Court granted Cert and 

reversed. And in reversing, they said that 

the 6th Circuit had applied the wrong 

standard. The correct standard is that of 

a reasonable jury, which according to the 

Florida Supreme Court is the standard that 

should be applied in Hurst error-type 

cases. 

The Florida Supreme Court cited to 

Nader and Galendez, which is another 

Florida Supreme Court case that was talking 

about Apprendi Era, and Ring is really an 

Apprendi issue just applied to death cases. 

And the United States Supreme Court 

in Jenkins, which just came out three weeks 

ago, the Court said, the 6th Circuit 
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considered whether the alleged error might 

have affected the jury's verdict, not 

whether a properly instructed jury would 

have recommended death. 

The Court said the proper inquiry is 

a reasonable jury, if properly 

instructed -- and when you apply that to 

here, that means a reasonable jury 

instructed that their verdict or death 

recommendation must be unanimous. With 

that jury, are we satisfied that that jury 

would unanimously recommend death beyond a 

reasonable doubt. That's the standard. 

33 

It's not the subjective standard of, 

well, we've got a 10-2 vote, what were 

those two jurors thinking. We know now for 

certain that under Jenkins, that is not the 

proper standard. And we also know that the 

Florida Supreme Court has embraced the 

precedent out of the US Supreme Court on 

this issue. 

And what I mean by that is, when 

Apprendi came out, the Florida Supreme 

Court said, you know, we don't think we 

could apply harmless error, so they were 
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reversing all these Apprendi issues until 

the United States Supreme Court came out 

with a case and said, no, Apprendi -

Apprendi is subject to harmless error so 

the Florida Supreme Court in Galendez said, 

oh, okay, well, then we will follow the US 

Supreme Court on these issues, on this 

type, and we will now start applying the 

rational juror Harmless Error Analysis. 

And I think that's important because 

it was an Apprendi issue, which is really 

what Ring is, it's an Apprendi issue 

applied to capital cases. 

Moving forward in Hurst, the Court 

the Florida Supreme Court cited again to 

Galendez and to Nader. And Nader, Your 

Honor, is important because Nader also 

said, look, when it comes to juror -- jury 

instruction errors, it's almost impossible 

to calculate an effect that it had. 

I mean, let's face it. None of us 

were in the jury room, so to try to 

speculate what did this -- what did this 

jury think, the Court said, that's not the 

test, and if that's the test, nothing is 
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going to be harmless error. 

They said the test is, again, if a 

juror -- a reasonable jury was properly 

instructed, what would they have done? 

And I think in this case, when you 

when you apply that standard to this case, 

I think you could say that a reasonable 

jury would unanimously have voted for 

death, and I say that for several reasons; 

two of the reasons based on what the 

Florida Supreme Court said in Hurst as to 

why they are now imposing a unanimous jury 

requirement, because that is not what was 

required by Hurst vs. Florida. 

35 

The Court said, based on studies that 

jurors that are told that their decision 

has to be unanimous work harder. They work 

harder to get a couldn't -- to get a 

consensus. They look at the evidence more 

closely because they know that there is not 

going to be a throw away juror, because if 

it's just a majority, you say, okay, well, 

if somebody is on the fence, well, my vote 

doesn't matter, and so that's the number 

one reason. 
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So when you're looking at the 

reasonable juror, you have got to look at 

when they are told it must be unanimous, 

that they are going to try to harder to 

reach a consensus so it's within that 

context that I think this Court needs to 

look at the Harmless Error Analysis. 

And when you look at this evidence, 

the Defense has conceded, this is one of 

the most aggravated death cases that the 

Court ever saw. I mean, when you read the 

direct appeal opinion in 4014, you look at 

some of the superlatives that the Florida 

Supreme Court used in describing the 

strength of the aggravation and in the 

their Proportionality Analysis, they said 

that it's inescapable that this is a death 

case. 

36 

The Court also said that you need to 

look at whether the evidence in aggravation 

was contested. And in this case, two of 

the aggravators, prior violent felony and 

committed during the course of, were 

actually conceded by Duane Owen that that 

clearly, in fact, existed. 
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The other two aggs, HAC and CCP, the 

only challenge Owen made on the HAC 

aggravator was that there were no defensive 

wounds on the body. The State never argued 

that there were. And so they say that as a 

matter of law, the Trial Court cannot find 

HAC. 

that. 

The Florida Supreme Court rejected 

And the Court then just recounted 

exactly what the Trial Court found in terms 

of HAC in this case, and that is a 14-year 

old babysitter was stabbed 18 times, six 

stab wounds to the neck, eight stab wounds 

to the back, four slashing wounds to her 

throat. She could not cry out for help. 

The ME said that the -- once the 

stabbing started, there were -- the stabs 

were administered in very quick succession. 

The ME said that she was probably conscious 

for at least a minute. Clearly, you can 

administer 18 stab wounds within that time 

so she was conscious for all of it. She 

could not scream out. 

Every stab wound was, according to 

the ME, excruciatingly painful. One was 
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three inches deep; it punctured her lung. 

She basically drowned in her own blood. 

38 

She lost almost her entire volume of blood, 

and the ME said that she clearly went into 

shock and clearly knew of her impending 

demise. 

The Florida Supreme Court said, so 

the fact that there were no defensive 

wounds, which the State never argued there 

were is immaterial as a matter of law. 

the Court also went on to talk about the 

fact that multiple stab wounds under 

Florida Law is clearly a sign of HAC. 

And 

So in terms of trying to decide if 

there was a hotly contested issue -- a 

factual issue on HAC, there wasn't in this 

case. 

The same thing for CCP. Under CCP, 

the Trial Court found that Duane Owen 

most of this through his own confession, 

cased the house where he found the 

babysitter. In fact, he went in and found 

the babysitter combing one of the 

children's hair, and he left, and then he 

came back; and when he came back, he made 
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sure that the children were asleep. 

He took off almost all his clothes, 

left them outside and was only wearing 

nylon shorts. He put socks on his hands, 

went into the house with a hammer and a 

knife. He then found a pair of gloves and 

put the gloves on. 

Then as -- his words, in his 

confession, the second he saw the 

babysitter, she was on the phone; he told 

her to put down the phone, and then he 

grabbed her and immediately started 

stabbing her in the back. 

He then dragged her body into the 

master bedroom, locked the bedroom door of 

the children, had sex with her, took a 

shower, left, went home and changed the 

clock at his house to try to establish an 

alibi. 

39 

The Florida Supreme Court recounted 

this and said that, unquestionably, without 

a doubt, this murder was cold, calculated 

and premeditated. 

The Court also noted, as did the 

Trial Court, that Mr. Owen's Insanity 
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Defense, which was based on this delusion 

that he thinks he's a woman and therefore 

he had to kill women and have sex with them 

prior to death so their essence would come 

into him, that was -- that was the theme of 

his entire trial; guilt face, penalty 

phase. 

The Florida Supreme Court and the 

Trial Court both noted that this delusion, 

Owen never told anybody about this in the 

first trial of this babysitter; he never 

said a word about it in the other case, 

which was tried shortly after this. The 

two crimes happened within six weeks of 

each other. He never said a word about 

this to the police and now, all of a 

sudden, 10 years later after Owen, himself, 

contacts Dr. Berlin, who is an expert in 

sexual disorders, now, all of a sudden, 

12 years later, we have a new -- all of a 

sudden, now we have this delusion. 

And again the Florida Supreme Court 

noted that twice, and in rejecting the CCP 

aggravator, both the Trial Court and the 

Florida Supreme Court noted the length of 
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time it took Mr. Owen to come up with this 

delusion. 

41 

The Florida -- the Trial Court 

obviously didn't believe the delusion, 

because when you read the penalty phase, 

Judge, the defense was this delusion is 

because I have schizophrenia; it's not that 

he's antisocial. And then you have the 

State's doctors that say there's nothing 

wrong with this guy, he's just mean and 

wicked with an antisocial personality. 

And the only evidence of the delusion 

that these doctors could come up with is 

Owen's statements. They never -- there was 

never any testing done. He -- even to this 

day, he has never been medicated for or 

given any kind of treatment or medicine for 

this schizophrenia that they claim that he 

has. There's no other symptom that they 

can identify in support of this delusion 

and the fact, when you look at the video of 

his confessions, Owen was cool, calm; he 

jokes with the police; he tried to give 

them clues; he chastised them why they 

didn't catch him two weeks earlier, and at 
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some point, he even laughed during his 

confession. 

42 

And to say that he was delusional, 

which is, he had a psychotic break and that 

he thinks he's a woman, nowhere in those 

confessions or nowhere in the -- the 

testing also done by the State's doctors is 

this evidence, but the biggest thing is 

that it took so long for this delusion to 

appear. 

So when you -- when you look at the 

Trial Court's order -- and again in a 

Harmless Error Analysis, you have to look 

at the aggravation, which none of it was 

contested and the strength of the 

mitigation. And I submit to the Court that 

the mitigation of this delusion was a bunch 

of baloney. 

The jury obviously didn't believe it 

at the guilt phase, because they rejected 

it because that was his Insanity Defense, 

which, obviously, they didn't believe, and 

the Trial Court didn't believe, and the 

facts just belie it. 

Their doctors said that he didn't 
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understand right from wrong; he didn't 

appreciate the criminality of his actions. 

Well, then, why did he cover up the crime? 

Why did he go to such lengths not to get 

caught? Why did he try to create an alibi? 

And their doctors had no -- they had 

explanation for that. 

They said, well, Mr. Owen cannot -

he's impulsive and he can't hold a thought. 

Really? Well, what about all this evidence 

that he showed he cased the place; he went 

in when the-- he saw the children; he left; 

he came back. The facts of the case --

forget the doctors. The facts of the case 

simply belie that defense. So to say that, 

that he had overwhelming mitigation is not 

true. Just because you say it doesn't make 

it a fact. 

And, yes, the Trial Court did note 

that he did have an abusive childhood, but 

Owen's doctors -- again mitigation has to 

relate either something to the crime or 

something to the defendant's character. 

And the best that his doctor could do, when 

talking about the effect or the nexus 
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between that childhood and the man he 

became was he didn't know right from wrong, 

well, we already know that that's not true; 

and that he's impulsive, we already know 

that's not true; or that he cannot plan, 

and we already know that's not true. 

So again just because you say it 

doesn't make it true, and the facts of this 

case simply belie that, which brings me 

back full circle as to the Florida Supreme 

Court's explanation as to -- one of the 

reasons that they will now require a 

unanimous jury is because a jury that's 

tasked with that will look more closely at 

the evidence and will try harder to come to 

a consensus. 

And when you look at the overwhelming 

evidence of the aggravation and the lack of 

mitigation in this case, it's beyond a 

reasonable doubt that a juror instructed 

that their recommendation had to be 

unanimous would definitely so find. 

THE COURT: All right. Thank you. 

Well, brief rebuttal, and I want to 

talk to you both about, perhaps, 
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supplementing a few things, but go ahead. 

MR. DRISCOLL: Yes, Your Honor. 

The case cited by the the Jenkins 

case, that has no bearing on this case at 

all. Under Florida Law, it's the Chapman 

Standard. This is a case which deals with 

whether you can overcome a procedural bar 

in Federal Habeas at the circuit court 

level to allow a claim to be heard that was 

otherwise defaulted. 

Mr. Owen raised the claim in a timely 

manner, and that claim is before this Court 

that, that this case has absolutely no 

bearing on this. And the Florida Supreme 

Court has said the burden of proof in -- on 

the issue of harmlessness lies with the 

State and that burden is proof beyond a 

reasonable doubt. 

And in this case, if you look, you 

cannot find that because two advisory panel 

members hearing everything that the State 

has just brought before the Court still 

voted for life and this -- if this was a 

jury -- I mean, at the time it adequately 

said what the law was, but they were 
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telling the jurors in violation, if you 

rely on it, if this was an actual jury 

trial, you're diminishing their role, not 

enhancing it. 

46 

And so the other thing is, I would 

ask that if -- I don't believe it should be 

a consideration in this because it is a 

10-2, but I would take -- I would take 

umbrage and dispute some of what 

Ms. Terenzio has said. 

I don't believe Mr. Owen was ever -

ever put forth that he was schizophrenic. 

I think he had a dissociative disorder and 

there was some talk of schizoaffective 

disorder so I think I think the 10-2 

solves the matter, but if you are -- I will 

respectfully ask that you review the record 

on that and it was at postconviction 

hearing, we went in even more extensive 

mitigation with Dr. Henry Dee. 

THE COURT: Let me just ask this: 

This is kind of a bottom line question. 

I understand that the Supreme Court 

has never upheld a situation where based on 

a Hurst Analysis, there has been a finding 
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of no harmful error, and the death penalty 

has been upheld where there wasn't a 

47 

unanimous vote. I mean, that's clear; both 

of you concede that, but in the cases that 

so hold, does the Supreme Court announce a 

per se rule, you can never have that 

situation, or did they go through 

the Harmful --

MR. DRISCOLL: I think they have gone 

so far as to say based on the 11-1 verdict, 

based on the 10-2 verdict, we cannot say 

it's harmless error in this case. 

THE COURT: In this case? 

MR. DRISCOLL: Or we cannot say this 

is harmless error. 

THE COURT: Which is the typical the 

way appellate courts write. I'm just 

saying, is it -- I mean, they haven't 

announced a per se rule, but they haven't 

held otherwise. 

MR. DRISCOLL: They haven't had a 

case come, because it's so clear based on 

their -- their precedent, they haven't had 

a case come before them on appeal where a 

Circuit Court Judge has found a 
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nonunanimous verdict to be harmless, and 

the standard mentioned in Jenkins and all 

that, that is not the standard that would 

apply in Mr. Owen's case, both of them. 

The standard is proof beyond a reasonable 

doubt. 

And in this case, as much as the 

State wants to rely on facts mentioned in 

their -- how they want to put them and 

disregard the mitigation, the advisory 

panel still came back 10 to 2. They had 

every opportunity. The facts that Ms. 

THE COURT: But your position seems 

to be based on that, don't even do a 

Harmless Error Analysis because it can't 

be. 
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MR. DRISCOLL: I think the conclusion 

THE COURT: And their position is on 

the other case, because it was -- the case 

was final before Ring, it's over too. You 

don't do a-- I mean, you both have 

positions which are sort of a line in the 

sand on both cases. 

MS. TERENZIO: Right. 
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THE COURT: I'm not sure there is 

such a line in the sand, but I'm just 

asking, is that --

MR. DRISCOLL: No, we would supply 

49 

the Court with, I guess, it will take us a 

little bit, like a couple of days to update 

the packet of all of the cases in which the 

Florida Supreme Court has found 

nonunanimous recommendations to be not 

harmless. 

MS. TERENZIO: May I interject, Your 

Honor? 

THE COURT: I'm going to give you a 

chance, but let me just -- let me just 

interject this because we are somewhat 

running out of time. 

There are two questions I'm going to 

ask and one is, at the end of this, at the 

conclusion of this Case Management 

Conference, to the extent you believe you 

need to supplement your record, 

supplement -- I have read what you have 

submitted. To the extent you believe you 

need to supplement, I want you to 

supplement. Obviously, it doesn't get any 
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more serious than this in terms of 

decision-making. So if you feel that you 

need to supplement with whatever, I want to 

give you the opportunity to do that, so 

that's point one. 

Point two is, do you believe you're 

going to require any more time to present 

any additional oral argument or 

presentation on this, or do you believe at 

this point, once you have filed whatever 

supplemental authority you wish to file; 

once I have had an opportunity to review 

the entire record based upon what you have 

filed, you are comfortable with me then 

going forward with a decision and writing 

an opinion, or do you want to come back 

again, summarizing what you may have 

supplemented, and after I have reviewed the 

entire record and give one last oral 

presentation, how do you guys want to 

proceed? 

MS. TERENZIO: And this is like kind 

of a "may be." I guess it depends on the 

supplemental authority, maybe, each one, 

because we may want to distinguish them. 
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Right off the top of my head, that's the 

only thing I can think of, Your Honor, and 

unless the Court after reading the record, 

obviously, we're at the Court's disposal. 

51 

THE COURT: Well, I have not read the 

record yet. I have not had the opportunity 

yet and so -- but, again, you guys are 

drawing lines in the sand, which would 

almost suggest I shouldn't have to, because 

you're saying 10-2 could never be harmless 

error, and you're saying I can't consider 

it anyway because the other case -- because 

based on the line that the Supreme Court 

has drawn, that is the Ring line, I 

shouldn't consider anything further, 

although you have made additional 

arguments, I understand that, but so my 

thinking is, I need -- I really need to 

review the record. 

I need to review any supplemental 

authority you want to give me. And, 

candidly, because of the seriousness of the 

issue, it seems to me you should have a 

chance to speak to me again. That's just 

my perspective on it, but I don't know 
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whether you want that chance or not. 

MR. DRISCOLL: I'll take that chance. 

MS. TERENZIO: I'll waive. 

THE COURT: Okay. 

again, it doesn't get 

about this or candid. 

Well, I mean, 

let's be clear 

It doesn't get any 

more serious than the issue that we are 

discussing and --

MR. DRISCOLL: I was going to 

supplement with additional cases, I mean, 

like hard copies 

THE COURT: You can supplement with 

whatever you believe would be helpful to 

me. You have cited some cases that I have 

not actually had an opportunity to review 

yet -- some cases I have, but, I mean, you 

don't believe Jenkins apply; the State 

does, I have not read Jenkins yet, and so I 

want to give you a chance to file whatever 

you think would be helpful, understanding 

each other's positions in terms of 

supplemental authority. 

It does not have to be in the form of 

a memorandum, if you don't it want to be. 

It could be in the form of cases, in 
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whatever form you wish it to take, but I 

think I should give you the opportunity to 

do that, so I think I should -- although 

I'm not looking forward to it, I think I 

need to review the entire record in these 

cases. 

MS. TERENZIO: Yes, Judge. 
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THE COURT: And I think I should give 

you an opportunity to again address me in 

case anything has come up that you want to 

MR. DRISCOLL: I agree, Your Honor. 

THE COURT: All right. 

MS. TERENZIO: The only rebuttal, and 

I guess, Your Honor, I could save it for 

the supplemental because there are, at 

least, three cases that I can cite the 

Court to where the Court started their 

in nonunanimous post-Ring cases, started 

with, okay, well, the vote was, but then 

they continued it. So if it was going to 

be, per se, they could have just 

THE COURT: It's always 

MS. TERENZIO: And they did not. 

THE COURT: When you're trying to 
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read the mind of any appellate court, 

sometimes it's a bit difficult, at least 

from where I sit. 

MS. TERENZIO: 

to you. 

But I can cite those 

THE COURT: I understand the issue 

there, but what I would like to do is, 

then, kind of set some timelines. When do 

you think you would like to file whatever 

supplemental authority you wish to file? 

54 

MR. DRISCOLL: I have a Cert Petition 

on Gaskin. 

THE COURT: I'm not going to rush 

you. 

MR. DRISCOLL: Yeah, yeah, 

as much as time as you could, as 

I'll take 

then 

there's the possibility Hitchcock comes 

out, which may solve a lot of your problems 

or your issues. 

THE COURT: It may create another 

issue. 

MR. DRISCOLL: That's right. 

THE COURT: Because it's no longer a 

line in the sand, it's another Harmless 

Error Analysis. I'm not sure it saves my 
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work, I think it doubles my work, perhaps, 

but in any event 

MS. TERENZIO: I'd also like to let 

55 

the Court know that the Asay case where the 

Court has said that it's pre-Ring is under 

an active warrant -- under an active death 

warrant right now, just so you know that. 

MR. DRISCOLL: But Mr. Asay as far as 

I know did not raise the Hurst issue in the 

United States Supreme Court. 

In addition to that, I don't know 

that Mr. Asay has the same exact issues 

Mr. Owen has which go beyond the Hurst 

issue. 

THE COURT: Well, I'm not sure what 

I'm going to read into all of that, and I 

can't wait on every I wished I could. I 

wished I could wait on every opinion to 

come down that's going to come down on this 

issue, but, obviously, that's not 

practical. 

When you say, give me as much as time 

as I want, I'm kind of going to flip the 

question back on you because I have to read 

the records, which I believe are fairly 
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voluminous. 

MS. TERENZIO: Yes, sir. 

THE COURT: And it's not like I'm not 

doing anything else in between so it's 

going to take me some time to do that, so 

let me kind of turn this back around and 

say, when do you believe reasonably each of 

you would be able to supplement, and then 

I'll -- I'll self impose a deadline on 

myself to get the record read, and then 

I'll, obviously, schedule additional time 

to hear any final arguments you want to 

make on it once I have had an opportunity 

to review the record and the supplemental 

authority you are going to give me. So 

what timeline would you feel comfortable 

with? 

MR. DRISCOLL: Can we have September? 

THE COURT: I'm going to give you 

what you want unless it's, like, two years 

from now, I'm not going to do that, but if 

you give me something reasonable. 

MR. DRISCOLL: Can we have 

September 15th to file and because, then, I 

can do an actual memorandum, we can give 
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you the cases and, you know, it gets us a 

little closer 

57 

THE COURT: All right. So September, 

is that okay with the State? 

MS. TERENZIO: Yes, sir. 

THE COURT: All right. So 

September 15th, we're going to set a 

deadline for filing additional and 

supplemental authority and it can be in 

whatever form you so choose. I mean, it 

could be a memorandum; it could be case 

law, but get it to me and get it to me 

directly. I mean, send it to my office. 

MS. TERENZIO: 

MR. DRISCOLL: 

like a hard copy? 

Yes, sir. 

By e-mail or would you 

THE COURT: It's always a tough 

question because of the voluminous nature 

of what you may send me. I don't mind 

e-mail. We can print it out. We do -- do 

everything electronically now, so you can 

e-mail directly to our CAD, the way that 

you've sent stuff before, and my judicial 

assistant will help me print it out if I 

need to. 
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MR. DRISCOLL: May we file, like, 

we have voluminous cases, may we file a 

list of those cases --

THE COURT: Yes. 

MR. DRISCOLL: With thee-file and 

then send you actual copies? 

if 

THE COURT: You do not have to give 

me copies of cases. All you have to do is 

58 

give me the citations to those cases, I can 

pull those up on my own, so you don't have 

to -- you don't have to fill up the record 

with copies of cases, yeah. 

MS. TERENZIO: And it shouldn't be 

that voluminous, Your Honor. 

THE COURT: Yeah. It should just 

probably be a memorandum summarizing, and 

then the additional cases you want me to 

consider will be cited there and then I can 

just go ahead and look them up myself. 

Yeah, don't give me copies of the cases 

because that just fills up the record with 

needless paper. 

MR. DRISCOLL: And I would use that 

as an opportunity to discuss some more -

I'm sure the State will discuss more of 
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Mr. Owen's aggravation, but I would like to 

highlight some of the mitigation, so 

September 15th will work for us. 

THE COURT: Okay. We'll set as an 

supplemental authority, whatever else you 

want to give me September 15th. I'm 

frankly going to impose a deadline on 

myself to get the record read by then, or 

try to, so I'll try to have the entire, you 

know, record read by that point. 

Coming back after that, I have got 

two ways to handle this. I could either, 

basically, set a status check, which you 

can attend by phone, if you wish, to 

determine when you would be comfortable 

coming back in for finishing the oral 

argument, or I can try to give you that 

time right now. 

MR. DRISCOLL: Can we have a status 

check on September 15th? 

THE COURT: Yes. 

MR. DRISCOLL: Okay. 

MS. TERENZIO: Good idea. 

THE COURT: Okay. We'll set a status 

check in the case for September 15th. 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 



000454

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. DRISCOLL: And at that time, we 

would set another date? 

THE COURT: Well, what we'll do is, 

we'll then set a date for any final 

argument you want to make. 

MR. DRISCOLL: Okay. 

THE COURT: I guess the only 

question -- I'll set for now, but set that 

as a normal 8:30 status check. Are you 

both planning to attend by phone? 

MS. TERENZIO: My office is right 

down the street, Your Honor. 

THE COURT: All right. Well, that's 

good, because it's easier for me to call 

one person than two. I'm not sure this 

technology is so good in making like -

well, it probably can do it, but that 

doesn't mean I can do it, so you will be 

60 

here in person. If you want to participate 

by phone, you're coming from 

MR. DRISCOLL: Tampa, so I would like 

to participate by phone. 

THE COURT: That's fine. All you 

have to do is, in advance of that status 

check, give my judicial assistant basic --
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she likes to get a notice of telephonic 

appearance, but just give the phone number 

where I need to call. We have the 

technology to make that call and 

we'll just-- we'll do it way. 

MS. TERENZIO: And I'll be here at 

8:30 and I know Mr. Driscoll is sitting at 

his desk at 830. 

MR. DRISCOLL: 

desk at 8:30. 

No, but I'll be at my 

THE COURT: We'll get you, don't 

worry. 

MR. DRISCOLL: I will be at my desk 

at 8:30 on September 15th. 

THE COURT: And the only purpose of 

that would be, essentially, to set another 

hearing on the, you know, supplemental 

filings and any final argument or briefing 

you want to do with respect to the issues 

raised, okay? 

MR. DRISCOLL: Thank you. 

THE COURT: All right. Thank you. 

This has been educational so I appreciate 

it. 

All right. We will see back, I 
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guess, on September 15th. 

MS. TERENZIO: Yes, sir. 

THE COURT: All right. 

(Court recessed.) 
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THE STATE OF FLORIDA 
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I, MICHELLE L. VOCE, R.P.R, Official 

Court Reporter for the Fifteenth Judicial Circuit 

Criminal Division in and for Palm Beach County 

Florida; do hereby certify that I was authorized 

to and did report the foregoing proceedings before 

the Court at the time and place aforesaid; and 

that the preceding pages numbered from 1 to 62 

inclusive, represent a true and accurate 

transcription of my stenonotes taken at said 

proceedings. 

IN WITNESS WHEREOF, I have hereunto affixed 

my official signature this 24th day of January, 
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1 BE IT REMEMBERED that the following 

2 proceedings were had in the above-entitled cause 

3 before the HONORABLE GLENN KELLEY, one of the 

4 judges of the aforesaid court, at the Palm Beach 

5 County Courthouse, located in the City of West 

6 Palm Beach, State of Florida on Friday, September 

7 15, 2017, beginning at 9:04 o'clock a.m. with 

8 appearances as hereinbefore noted, to wit: 

9 THEREUPON: 

10 

11 

THE COURT: Good morning. 

MS. TERENZIO: Good morning, Your 

Honor. 

I understand you're having network 

difficulties. 

THE COURT: I am. 

2 

12 
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25 

Was counsel going to appear by phone? 

MS. TERENZIO: Yes. He's due on 

notice. 

JUDICIAL ASSISTANT: I e-mailed IT. 

THE COURT: Well, it might be a 

county-wide problem. It might not even 

be -- and Mr. Owen's not up yet, obviously. 

Because our --

MS. TERENZIO: He's not here. 

THE COURT: He's not here anyway, so. 
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I can try again. 

MS. TERENZIO: Okay. 

THE COURT: I mean, that's all I can 

do. 

MS. TERENZIO: Or we could reset 

or --

THE COURT: We may have to. 

There was a -- you guys were going to 

submit --

MS. TERENZIO: We were. And we were 

going to ask for 

THE COURT: For more time, obviously. 

MS. TERENZIO: two weeks. 

THE COURT: Yeah. That's fine. 

MS. TERENZIO: Yes. 

THE COURT: Let me see if I can --

what I can do is, if I can't reach him, we 

can do -- if you don't mind, we'll just do 

a reset and you can let him know that we 

just 

MS. TERENZIO: That's fine, Your 

Honor. 

THE COURT: -- couldn't get through. 

Let me just see if I can -- the phone 

is finicky. Sometimes it works, sometimes 
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it doesn't. 

Who am I calling again? 

MS. TERENZIO: James Driscoll. 

THE COURT: Driscoll? 

Hey, what do you know? 

Mr. Driscoll? 

Hang on just a second, I'm going to 

try get you onto -- we're having some 

technical difficulty. Let me see if I can 

get you onto the speakerphone. All right. 

No, I cannot. 

So when they come up you can tell 

them the whole system is not 

Okay. Mr. Driscoll we were going 

to we were going to -- Counsel's here. 

We were just going to reset this, if that's 

okay with you. 

How far out would you guys like to 

reset? 

MS. TERENZIO: Well, actually, Your 

Honor, we're just asking for a two week --

THE COURT: Two weeks? 

MS. TERENZIO: -- extension to file 

our pleadings. And then the Court need to 

set -- oh. Sorry. 
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THE COURT: Yeah. That's what was 

just being explained to us. 

You want to extend the briefing 

schedule by two weeks. 

September 28th. 

Which would be 

And then, if you want, I'll set a 

status check on the case on October 16; 

which is another two weeks after that. 

then we'll figure out what we're going 

to do in terms of getting additional 

hearing time to argue. 

And 

Okay. So that's in the Mr. Owen's 

case. Deadline extended on filing of the 

briefs to September 28. Status check in 

Mr. Owen's case set for October 16. 

MS. TERENZIO: Okay. 

THE COURT: And I apologize for the 

technical difficulties. 

Okay. Thank you. 

All right. 

MS. TERENZIO: Thank you, Judge. 

THE COURT: I can get him on the 

phone, but the speaker now doesn't work, 

so. All right. We'll okay. So that's 

Mr. Owens case. 
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MS. TERENZIO: October 16 for a 

status, Your Honor? 

THE COURT: October 16 for a status 

check, yes. 

And let's see. 

on? 15? 

What page is Mr. Owen 

JUDICIAL ASSISTANT: Page 16. 

THE COURT: 16? 

Yeah. He has two cases. Okay. 

We've reset a status check for October 16, 

and extend the deadline by two weeks. 

MS. TERENZIO: Thank you, Judge. 

THE COURT: Okay, great. 

THE CLERK: Briefings due by 9/28? 

THE COURT: Yeah. Briefings due by 

9/28. October 16, status check. 

Okay. 

(Conclusion of hearing.) 
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6 and Official Court Reporter for the Fifteenth 

7 Judicial Circuit, Criminal Division, in and for 
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9 I was authorized to and did report the foregoing 
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11 aforesaid; and that the preceding pages numbered 
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13 accurate transcription of my stenonotes taken at 

14 said proceedings. 

15 IN WITNESS WHEREOF, I have hereunto 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT COURT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 
CRIMINAL DIVISION 

STATE OF FLORIDA, 

vs. CASE No: 1984CF004000 
1984CF004014 

DUANE OWEN, 

Defendant. 

MOTION HEARING 

PRESIDING: HONORABLE GLENN KELLEY 

APPEARANCES: 

ON BEHALF OF THE ATTORNEY GENERAL: 
PAMELA A. JO BONDI, ESQUIRE 
Attorney General 
1515 N Flagler Drive. Suite 900 
West Palm Beach, Florida 33401 
By: CELIA TERENZIO, ESQUIRE 

Assistant Attorney General 

ON BEHALF OF THE DEFENDANT SPEAKERPHONE: 
Office of Capital Collateral 
Regional Counsel 
3801 Corporex Park Drive 
Tampa-Middle 
Tampa, Florida 33401 
By: JAMES L. DRISCOLL, ESQUIRE 

Assistant Regional Counsel 

ALSO PRESENT: STUART HARTSONE, LAW CLERK 

Monday, October 16, 2017 
Courtroom 11-E 
Palm Beach County Courthouse 
205 North Dixie Highway 
West Palm Beach, Florida 33401 
Beginning at 8:45 a.m. 
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BE IT REMEMBERED that the following 

above-entitled cause before the HONORABLE GLENN 

KELLEY, one of the judges of the aforesaid Court, 

at the Palm Beach County Courthouse, located in 

the City of West Palm Beach, State of Florida on 

the 16th day of October 2017 beginning at 8:45 

a.m. with appearances as hereinbefore noted, to 

wit: 

THE COURT: Is there anyone here for 

Mr. Owen? 

MS. TERENZIO: Yes, Your Honor; Celia 

Terenzio. 

THE COURT: The other side so you 

want to go ahead and have a status check on 

Mr. Owen. 

Here is the difficulty. I'm not in 

my courtroom. Where is the bathroom? It's 

all the way over there. 

Let's do this: Let's just use the 

regular speakerphone. It's not the idea 

way to do it, but I will make sure 

everybody can hear. 

It's Mr. Driscoll we are calling; 

right? 

(Speakerphone hearing.) 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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MR. DRISCOLL: Driscoll. 

THE COURT: Mr. Driscoll, Judge 

Kelley in Palm Beach County, how are you? 

MR. DRISCOLL: Good, thank you. 

Thank you, Your Honor. 

THE COURT: Okay. Our technology is 

not the greatest this morning so I'm just 

using the regular speakerphone so I think 

everybody will be able to hear. 

We are here for a status check. I 

have received the additional briefing that 

both sides have filed, on both cases. 

I guess the question I have for each 

of you is, do you want any additional time 

for oral argument, or are you ready for me 

to consider the briefs -- the arguments 

made so far and prepare orders? 

Mr. Driscoll, I'll start with you. 

MR. DRISCOLL: Your Honor, we will be 

glad to come down to Palm Beach County and 

argue. 

THE COURT: So you would like another 

additional oral argument, both of you, 

okay. 

MS. TERENZIO: (Nodding head.) 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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THE COURT: I can accommodate that. 

How much longer -- well, how long do you 

believe it will take for the oral argument? 

MR. DRISCOLL: Hour and a half. 

MS. TERENZIO: An hour. Okay. 

THE COURT: Why don't we do an hour? 

I think -- I mean, I have got the issues. 

I have got significant briefing. I have 

ordered the file, and so I don't think I 

need that much argument so I'm going to 

give you 30 minutes a side. How is that? 

MR. DRISCOLL: That sounds great. 

THE COURT: Okay. So I'm going to 

give you an hour right now. 

MS. TERENZIO: It will be in 

December. 

THE COURT: Yeah, 

December, at this point, 

in December. 

JUDICIAL CIRCUIT: 

5th. 

it will in 

so give me a date 

10:45, December 

THE COURT: 10:45, December 5th. 

I'll set oral argument and I'll reserve an 

hour, which is basically 30 minutes a 

piece. 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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MR. DRISCOLL: That sounds great, 

Your Honor. 

MS. TERENZIO: Thank you, Your Honor. 

Celia Terenzio on behalf of the State of 

Florida, by the way. 

THE COURT: I'm sorry, I didn't get 

appearances, okay. 

Thank you very much. 

All right. Very good. 

MR. DRISCOLL: Thank you, Your Honor. 

(Speakerphone hearing concluded.) 

THE CLERK: 

THE COURT: 

THE CLERK: 

it, Judge? 

THE COURT: 

Is it a motion hearing? 

Yeah, it's a motion. 

What type of motion is 

It's little complicated. 

Just put motion re death penalty. 

MS. TERENZIO: It's a postconviction 

motion. 

THE COURT: It's a postconviction 

motion with respect to the death penalty, 

but it doesn't really -- I know what it is, 

so it really doesn't matter; just get it on 

the docket. 

THE CLERK: 

THE COURT: 

Judge? 

Yes. 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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THE CLERK: We have a person in the 

back. 

(Discussion held off the record.) 

THE COURT: You got the transcripts. 

Is that -- what I can't -- Stuart, my eyes 

are not that good anymore. 

have to come up. 

You're going to 

MR. HARTSONE: I just need the 

transcripts, Your Honor. 

THE COURT: Oh, shoot, go get her. 

We can do that. I can send an e-mail too. 

MR. HARTSONE: Okay. I just make 

sure they don't --

THE COURT: Both sides have them so 

it shouldn't be a problem. 

MS. TERENZIO: Yes, Judge. 

THE COURT: Do you have -- we have 

not -- our transcripts are incomplete. 

you all have complete trial transcripts? 

MS. TERENZIO: From the 

THE COURT: Owen case. 

Do 

MS. TERENZIO: Yes, yes, Your Honor, 

and there are two in the  trial 

case, I'm assuming you want the more recent 

one. 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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THE COURT: Yes. 

MS. TERENZIO: And then there's 

one -- yes, sir; we have them all. 

THE COURT: Can you provide those to 

us? 

MS. TERENZIO: On a thumb --

THE COURT: However you want to do 

it. 

Stuart, how do you want them? The 

disk is what we are talking about, frankly. 

MR. HARTSONE: I mean, something 

that's not 

be fine. 

yeah, I think a disk would 

MS. TERENZIO: Something inside of a 

wheel barrel. I mean, it's huge. 

THE COURT: Something inside a wheel 

barrel. Yeah, a disk will be fine. 

MS. TERENZIO: Give me a number then 

we can talk about it. 

MR. HARTSONE: Just 

THE COURT: Yeah, just let 

Mr. Driscoll know that I made this 

MS. TERENZIO: Yes. 

THE COURT: I was going make the 

request, I forgot. I got ahead of myself. 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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Stuart is 

MS. TERENZIO: Just the transcripts, 

Your Honor? You don't need any pleadings 

from the old cases? 

THE COURT: I don't think we do. 

MR. HARTSONE: I would have to look. 

I will get --

THE COURT: I want the transcripts. 

We have been trying to get them and we just 

have parts of the transcripts. 

MS. TERENZIO: Okay. 

THE COURT: So if you have complete 

transcripts --

MS. TERENZIO: Of course, we do. 

THE COURT: If you can get those for 

us. 

MS. TERENZIO: Yes, sir. 

THE COURT: Stuart is our head law 

clerk here, if you what to speak with him. 

MS. TERENZIO: Okay, Judge. 

THE COURT: And just let Mr. Driscoll 

know I have made this request --

MS. TERENZIO: Absolutely. 

THE COURT: so that there's no ex 

parte issue here. 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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MS. TERENZIO: Thank you. 

THE COURT: Thank you. 

sorry I didn't see that. 

(Court recessed.) 

Stuart, I'm 

MICHELLE BRADWELL VOCE, FPR, RPR, OFFICIAL COURT REPORTER 
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THE STATE OF FLORIDA, 

COUNTY OF PALM BEACH. 

C E R T I F I C A T E 

10 

I, MICHELLE L. VOCE, R.P.R., Official 

Court Reporter for the Fifteenth Judicial Circuit, 

Criminal Division, in and for Palm Beach County, 

Florida; do hereby certify that I was authorized 

to and did report the foregoing proceedings before 

the Court at the time and place aforesaid; and 

that the preceding pages numbered from 1 to 9, 

inclusive, represent a true and accurate 

transcription of my stenonotes taken at said 

proceedings. 

IN WITNESS WHEREOF, I have hereunto affixed 

my official signature this 6th day of January, 

2018. 

MICHELLE L. VOCE 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT COURT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 
CRIMINAL DIVISION 

STATE OF FLORIDA, 

vs. CASE No: 1984CF004000 
1984CF004014 

DUANE OWEN, 

Defendant. 

MOTION HEARING 

PRESIDING: HONORABLE GLENN KELLEY 

APPEARANCES: 

ON BEHALF OF THE ATTORNEY GENERAL: 
PAMELA A. JO BONDI, ESQUIRE 
Attorney General 
1515 N Flagler Drive. Suite 900 
West Palm Beach, Florida 33401 
By: CELIA TERENZIO, ESQUIRE 

Assistant Attorney General 

ON BEHALF OF THE DEFENDANT: 
Office of Capital Collateral 
Regional Counsel 
3801 Corporex Park Drive 
Tampa-Middle 
Tampa, Florida 33401 
By: JAMES L. DRISCOLL, ESQUIRE 

Assistant Regional Counsel 

Monday, December 11, 2017 
Courtroom 11-F 
Palm Beach County Courthouse 
205 North Dixie Highway 
West Palm Beach, Florida 33401 
Beginning at 1:00 p.m. 
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BE IT REMEMBERED that the following 

proceedings were had in the above-entitled cause 

before the HONORABLE GLENN D. KELLEY, one of the 

judges of the aforesaid Court, at the Palm Beach 

County Courthouse, located in the City of West 

Palm Beach, State of Florida on the 11th day of 

December 2017 beginning at 1:00 p.m. with 

appearances as hereinbefore noted, to wit: 

THE BAILIFF: All right. Remain 

seated. Court is in session. 

THE COURT: Welcome back. I 

apologize for the delay in getting started. 

Okay. Basically, I suppose what we 

are doing, at this point, is just having 

some final oral argument about the briefing 

that you have already done. 

Now, in the 4000 case, hasn't -

Hitchcock has not been decided; correct, 

since the last time we were here; is that 

right? 

MR. DRISCOLL: Yes, Your Honor. 

THE COURT: Okay. 

MS. TERENZIO: And, Your Honor --

THE COURT: I don't want to steal 

your thunder, but I just -- that's one of 

MICHELLE L. VOCE, R.P.R., F.P.R. AND OFFICIAL COURT REPORTER 
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the issues we have to address. 

Go ahead. 

MS. TERENZIO: Not only that, Your 

Honor, Hitchcock 

THE COURT: Cert was denied. Yeah, I 

got that. 

MR. DRISCOLL: Your Honor, I will add 

that a denial of Cert by the United States 

Supreme Court has zero precedential value, 

and it shouldn't be relied upon by any 

court. It's not a decision on the merits. 

I mean 

THE COURT: No, but Hitchcock is. 

MR. DRISCOLL: No, Hitchcock is not 

denied on the merits; they denied Cert. 

That's different than if they actually had 

heard the case, and Hitchcock -- in 

Hitchcock, Cert was denied and the denial 

of Cert has no precedential value. 

THE COURT: Well, we can take it back 

then to Asay, okay. I mean, the law 

from the Florida Supreme Court hasn't 

changed. 

MR. DRISCOLL: The Florida Supreme--

THE COURT: The law from the -- let 

MICHELLE L. VOCE, R.P.R., F.P.R. AND OFFICIAL COURT REPORTER 
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me just make sure I'm clear on this. 

The law from the Florida Supreme 

Court has not changed. They have drawn a 

line in the sand with respect to 

application of Hurst, which is based on 

Ring, and when your case was deemed to be 

final. I mean, that -- that has not 

changed since we were here last; correct? 

MR. DRISCOLL: Yes, Your Honor. I 

think when we were here last -- I 

apologize, I don't think the Florida 

Supreme Court had denied Hitchcock yet, so 

I was referring to the United States 

Supreme Court. 

THE COURT: That's what I -- yes, 

that's what I'm saying. I thought you --

in fact, one of the points you made when we 

were here last was that the Florida Supreme 

Court was going to get another opportunity 

to look at Asay and determine whether they 

wanted to continue to draw that line in the 

sand. 

you 

It was the Hitchcock case that 

I believe you were referring to. 

MR. DRISCOLL: Yes, Your Honor. 

THE COURT: But Hitchcock, the 

MICHELLE L. VOCE, R.P.R., F.P.R. AND OFFICIAL COURT REPORTER 
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Supreme Court has now ruled on Hitchcock; 

correct? 

MR. DRISCOLL: Yes, Your Honor. 

THE COURT: Okay. And so they 

have -- that line still remains. 

MS. TERENZIO: Yes, sir. 

THE COURT: And so that's still the 

law from the Florida Supreme Court. 

MR. DRISCOLL: I would agree, Your 

Honor. 

THE COURT: Okay. All right. I 

didn't mean to usurp your arguments, but, I 

mean, I just -- that was an issue that came 

up before, and I assume also just since I'm 

throwing out things that haven't changed, 

I'm assuming in the other case, the Florida 

Supreme Court still has not found harmless 

error in a case that wasn't -- was anything 

less than 12-0; am I correct about that 

too? 

MS. TERENZIO: Yes. 

THE COURT: So we've got -- that 

still remains the situation; they still go 

through the Harmless Error Analysis, but 

the Florida Supreme Court has yet to uphold 

MICHELLE L. VOCE, R.P.R., F.P.R. AND OFFICIAL COURT REPORTER 
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a death penalty where Hurst is applied, 

where it was less than unanimous. 

MR. DRISCOLL: That is correct, Your 

Honor. 

THE COURT: And on other hand, they 

haven't moved the line --

MS. TERENZIO: That's correct. 

THE COURT: on when it is that you 

can seek Hurst Review, okay. So those two 

things remain constants, all right. 

So with that said, I'm going to 

just -- I'm going to stop talking for a 

minute and let the attorneys present their 

arguments. 

I don't I don't really, since 

you're the moving party, I suppose you're 

seeking the relief under Hurst, do you want 

to start or do you want to defer to the 

State? 

MR. DRISCOLL: I'll start. 

Your Honor, I think -- I think what 

we're here looking at from the Florida 

Supreme Court and hopefully with all of 

Cert Petitions that have -- that are going 

to be filed, that I don't know that that --

MICHELLE L. VOCE, R.P.R., F.P.R. AND OFFICIAL COURT REPORTER 
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much like in 2002 when Ring came out, it 

took a while for it for like the State 

of Florida to catch up with the 

constitution, I think we're in that -- that 

type of position. 

I'm not going to argue very much 

about -- about the case of 84-4014 because 

it's very clear that the error in this case 

is not harmless. If that were if' if 

the Court were to find -- I mean to find 

that the error was harmless in that case, 

that would be the only case in the entire 

State of Florida. I think there might be 

one or two other cases at the circuit 

level, but, as Your Honor pointed out, the 

Florida Supreme Court has very, very 

consistently held that nonunanimous death 

recommendations show that the error in the 

case was not harmless, and in Mr. Owen's 

case, it was not harmless in either case. 

What I would -- I would draw the 

Court's attention to is that I filed a 

Notice of Supplemental Authority, and that 

should have been received by the Court. We 

filed it through -- and what we see in that 

MICHELLE L. VOCE, R.P.R., F.P.R. AND OFFICIAL COURT REPORTER 
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is what Mr. Owen was entitled to and it's 

what he did not receive in both cases. 

In all of these cases, I know Matos 

was very close to where we're from and that 

was a four-body case with one body being 

murdered by a hammer. This is from the 

news or whatever, but if you look at the 

depth, and then if you compare it to what 

Mr. Owen received in his two cases, he is 

being denied equal protection, due process 

of the law; he is being denied his 8th 

Amendment Right to have the death penalty 

narrowed to the most aggravated and lease 

mitigated, and he's -- he has been - he 

has been denied a jury trial, which is 

something that's essential to our system. 

And in both cases when it came time 

to determine the facts that subjected this 

man to the death penalty, both -- in both 

cases, he was denied what Hurst v. Florida 

has said, he was denied a jury trial. 

What occurred in both was not the 

jury trial, which we call a fair hearing in 

Florida. Retroactivity apart, at the end of 

the day, Mr. Owen was denied his rights in 

MICHELLE L. VOCE, R.P.R., F.P.R. AND OFFICIAL COURT REPORTER 
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both cases. We would ask the Court to 

grant relief in both cases. 

THE COURT: All right. State. 

MS. TERENZIO: With respect to the 

8th Amendment challenge, that has been 

repeatedly rejected by US Supreme Court, 

and the Florida Supreme Court is bound by 

that based on our conformity clause in our 

constitution. 

9 

What Mr. Driscoll seems to be arguing 

is that there really is not Harmless Error 

Analysis, it's just simply not fair that he 

didn't get what now, since 2016, all 

capital defendants get. If that were the 

case, there would never be a Harmless Error 

Analysis to conduct. 

In terms of the 4000 case, Your 

Honor, we would rely on our supplemental 

briefing and, obviously, Assay and now 

Hitchcock is law and the -- there's no 

retroactive application pre-Ring for the 

4000 case. 

Now, with respect to the 4014 case, 

Your Honor, the murder of 

and, yes, and the State has conceded this 

MICHELLE L. VOCE, R.P.R., F.P.R. AND OFFICIAL COURT REPORTER 



000484

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that the Florida Supreme Court has yet to 

find anything other than 12-0 to be 

harmless. 

THE COURT: They have also not 

said -- I mean, correct me if I'm wrong, 

they haven't come out and said there never 

can be one. 

MS. TERENZIO: That was next 

statement, Your Honor. 

THE COURT: Well, I mean it's -- if 

10 

that's historically, they've never found 

one 

MS. TERENZIO: No. 

THE COURT: But they never said there 

can't be one, am I correct? 

MS. TERENZIO: That's correct, Your 

Honor. And that is what the State is 

relying on, Your Honor, in terms of -- you 

know, the supplemental authority, 

Mr. Driscoll listed a bunch of cases where 

the Florida Supreme Court has yet to uphold 

anything other than unanimous; however, if 

that were the law, I think the Florida 

Supreme Court would say that it is per se 

reversible, but they can't say it's per se 

MICHELLE L. VOCE, R.P.R., F.P.R. AND OFFICIAL COURT REPORTER 
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11 

reversible because that is a complete 

And opposite of a Harmless Error Analysis. 

that's why, Your Honor, we cited to 

Jenkins, and in the supplemental briefing, 

we cited to Johnson. 

And Johnson holds that if an error is 

If always wrong, it's per se reversible. 

there's an analysis to be had, it's 

harmless error, so that's why we are here. 

The Court hasn't said you can't do a 

Harmless Error Analysis. And if there is 

ever a case, if there was ever a case that 

deserved to find Hurst error harmless, it's 

this case, Your Honor. 

The mitigation in this case, Your 

Honor, was rejected by the Trial Court; it 

was rejected explicitly by the Florida 

Supreme Court. 

MR. DRISCOLL: Your Honor, I'm going 

to -- I'm not going to object, but do I get 

rebuttal? It was it was found --

THE COURT: I'm going to hear from 

both sides. 

they have to 

I mean, it's your I know 

when there's error, I know 

it's the State's burden to establish that 
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the error was harmless, but it's also your 

Hurst motion. 

speak again. 

You'll get an opportunity to 

Go ahead. 

MS. TERENZIO: Yes, Your Honor. 

I'll actually briefly touch on the 

aggravating factors which Mr. Driscoll has 

conceded were, very, very weighty and 

significant in this case. As a matter of 

fact, three of the four had been found by 

the Florida Supreme Court to be the 

weightiest in Florida and that would be 

CCP, HAC, and prior violent felony. 

With respect to the mitigation, this 

is not a case where we had dueling experts, 

Your Honor. Yes, the experts disagreed, 

but that's not what I'm asking this Court 

to find. I'm not asking this Court to 

believe the State's doctors over Mr. Owen's 

doctors. 

I'm asking you to objectively as a 

rational juror would have to do, to look at 

the mitigation and realize it's not based 

on any objective facts, any objective 

testing. As a matter of fact, Your Honor, 
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the -- the Doctors Berlin and Sulton, 

Mr. Owen's experts said their opinions 

completely fall apart if you do not believe 

Owen's 12-year after the fact statement of 

this brand new delusion he came up with, 

that he thinks he's a woman. If that is 

not to be believed, the entire premises for 

their opinions completely falls apart. 

THE COURT: Yeah. 

MR. DRISCOLL: Yeah. 

THE COURT: You'll get a chance. 

MS. TERENZIO: The doctors said, 

well -- as I said before, they conceded 

there was no objective testing and they 

said, well, we feel that the -- the 

schizophrenia that Mr. Owen was suffering 

just on that night because, as a matter of 

fact, Your Honor, before -- before the 

trial, after the trial, the retrial and 

continuing until today, there has never 

been -- Mr. Owen has never been treated 

for schizophrenia; ever. He has never had 

an episode -- a delusional episode except 

for conveniently on the night that he 

killed 
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The Florida Supreme Court made note 

of that, Your Honor, when they rejected CCP 

and found it convenient that Mr. Owen did 

not attempt to justify his actions as he 

does in the after-the-fact matter he 

advances today. 

In fact, during these interrogations, 

Owen in no way attempted to justify his 

actions. Although, there's no indication 

-- also there's no indication in either of 

Owen's previous direct appeals to this 

Court, first for the murder and 

then for the-murder that he has ever 

raised this justification in the past. 

Okay. So that's number one, Your 

Honor. He comes to this, and he's the one 

who contacted Dr. Berlin, not his lawyers, 

Mr. Owen did, and now we have this new 

delusion, which is not -- which is 

completely belied by the facts of the case. 

They claim that Mr. Owen has no 

control. He lacks the ability to 

control -- he is impulsive and he doesn't 

know right from wrong. And clearly the 

facts of that murder show the complete 

MICHELLE L. VOCE, R.P.R., F.P.R. AND OFFICIAL COURT REPORTER 



000489

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

opposite. 

He cased that house. He went into 

the house, saw- combing the hair of 

one of her -- the children for which she 

was babysitting, and he left. He comes 

15 

back two hours later, undresses, except for 

nylon --a nylon pair of shorts, he puts his 

clothes about two miles from the scene, 

puts socks on his hands, comes back into 

the house, where he had left open a window 

where he could go through; he finds gloves, 

he takes the socks, puts them back on his 

feet, puts some gloves on hand, has a 

has a hammer, finds a knife, goes right to 

- tells her to drop the phone; she 

doesn't and he stabs her 18 times. He then 

leaves, concocts an alibi, which included 

turning back the clock two hours. 

If that is an indication that he 

doesn't know right from wrong, really? And 

this is what a rational juror would have to 

look at, Your Honor. 

So based on the facts of the crime, 

based on his confession, which, by all 

accounts and the jury would see this, 
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24 hours of confession, Your Honor, he 

meticulously details; he draws maps for the 

police; he -- he does riddles with the 

police; he jokes with the police, Your 

Honor. 

Also, besides that, Dr. Berlin based 

his opinion, not only on the delusion 

advanced by Owen himself, but the fact that 

he says, well, he has never committed any 

other crimes; he didn't go to steal 

anything, and any sexual battery was 

committed on an unconscious victim. 

Well, Owen himself admitted that he 

steals things. He stole things from this 

first two victims. He didn't take anything 

the night of the crime because he 

admitted he didn't want to be -- he didn't 

want to be caught with anything from the 

house that then would lead back to him. 

And he also said it's easier to rape 

somebody who's unconscious. 

Now, the doctors discounted that part 

of Mr. Owen's statements, but they believed 

the delusion, and it's within this context 

that this Court must assess the mitigation 
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that a reasonable juror would listen to. 

The Trial Court in its order called 

Mr. Owen mean, cruel and evil. I think the 

facts of this case, Your Honor, as produced 

at the trial, his confession, Your Honor, 

and the prior violent felony show that 

Duane Owen is nothing more than a cowardly, 

misogynistic bully, who preys on people 

that he knows he can overcome. 

does he do this? 

And how 

He breaks into homes in the middle of 

the night with unsuspecting young girls and 

attacks them and rapes them, while they are 

sleeping. He attacks vulnerable women. 

This is the person that was portrayed 

at those trials. And if a -- a new jury 

heard that their recommendation had to be 

unanimous, a reasonable jury would 

unanimously recommend death in this case. 

If not this case, then, no case, Your 

Honor. 

THE COURT: Okay. 

opportunity to respond. 

of questions, though. 

questions or --

I'll give you an 

I do have a couple 

I can wait on the 
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MR. DRISCOLL: I'll take the 

questions. 

THE COURT: Well, one of the -- one 

of the questions I had right upfront 

mean, well, two questions actually. I 

I 

18 

mean, you would agree it's not, per se, 

that's not what the Supreme Court has said. 

I still have to go through a Harmless Error 

Analysis. You're just -- your position 

simply is, you can't find harmless error 

under these circumstances. 

MR. DRISCOLL: I'm saying there's 

still harmless error, but the fact that it 

was nonunanimous decides it. 

As the Florida Supreme Court has 

said, they have said we cannot find 

harmless error in this case, because of the 

jury's less than unanimous recommendation 

and I think 

THE COURT: But it's not a per se 

rule. 

MR. DRISCOLL: I think -- I think 

that -- I think that it's not -- I think 

THE COURT: You're still required --
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let me let me rephrase it. 

The Court, the Trial Court is still 

required to go through a Harmless Error 

Analysis. 

Obviously, the fact that it was not 

unanimous is a factor, and, obviously, at 

this point, the Supreme Court has not 

upheld any case where harmless error was 

found, where it was not a unanimous, but 

you still have to go through, look at the 

aggravating factors, the mitigator factors 

and determine whether or not this is 

harmless error. You still have to go 

through the analysis. 

MR. DRISCOLL: I think -- I think 

what I think the proof that settles it, 

because they have the burden of proof 

beyond a reasonable doubt is that two 

people -- and the State may call them 

irrational or whatever, heard all the 

evidence, which I don't believe -- I would 

ask the Court to rely on the record for 

what was actually said, because I don't 

I don't think -- I'll get to a few points 

in a moment. Two people said that death 
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was not necessary for Duane Owen. And I 

just showed you -- and they were -- and 

that was with the State having every 

conceivable advantage. 

conceivable advantage. 

They kept every 

They didn't have to prove -- they 

20 

didn't have to prove all the things that we 

see are now required in a case that will be 

tried today. You have to consider it 

whether it was tried today, if at all. And 

if it was considered -- if you look at 

these cases with horrendous facts, and we 

have never -- Mr. Owen, there are very few 

people who are on death row who have nice 

crimes; they are all bad in their own way. 

And all those cases, if you look at 

them, and you look at some of the facts 

where the Florida Supreme Court has found 

what -- the error was not harmless, there 

were horrendous facts in those, so it's 

almost irrelevant for the State for 

whatever purpose to get up and give their 

best recollection of what the facts were. 

Okay. I'm going to get to that in a 

moment, but 
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THE COURT: Let me ask my second 

question before you get to do that, because 

it kind of -- it kind of dovetails with the 

first. 

The standard, Harmless Error, is this 

an objective standard? In other words, are 

we looking at, what would a reasonable jury 

do properly instructed, or is it the -- do 

you agree it's an objective standard; what 

would a reasonable juror do, if properly 

instructed? 

MR. DRISCOLL: And the State has not 

gone you cannot, because we're not 

allowed to interview the jurors, we had a 

reasonable jury or advisory panel at least 

in the case, and if you look at that, it 

shows -- it shows that the error is not 

harmless beyond a reasonable doubt because 

with every conceivable advantage, the State 

was still unable to be obtain, not even an 

11-1; it was a 10-2 in both cases. 

THE COURT: All right. So you -- but 

in terms of the standard, it is an 

objective standard; it's what would a 

reasonable jury do if properly instructed. 
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MR. DRISCOLL: And Your Honor, that 

question, I think, whether it's a per se 

rule or not, the question has been answered 

in a case where it's less than 12-0. 

Somebody could find -- two jurors, in fact, 

did find that death was not appropriate; 

two, and there's the State hasn't come 

forward and said that those people were 

paid off by -- they were on drugs or 

anything like that. There were two members 

of the community that heard both the 

Defense and the State's case and still 

said -- and still said that death was not 

appropriate or that the mitigation -

aggravating factors didn't outweigh the 

mitigating factors. 

And if you look at the criterion in 

which death is determined now under the 

objective standard, these are horrendous 

cases with 11-l's or so, in which death was 

not imposed so you have to look through it 

through that lens. 

And I think what happens is -- what 

happens is when you had a jury and -- that 

was -- they were instructed under an 
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unconstitutional system, but even with all 

those advantages where that burden of 

imposing a death sentence, which -- I mean, 

it was diminished, and that's another 

error, but even with that, with the State 

having that, with the Judge having the 

final decision, in that case, two people 

said that death is not appropriate, and so 

that's your reasonable jury there. 

You don't have to create a reasonable 

jury because, in this case, you are able to 

look to the closet thing to a jury we have 

and that was two people said, no death. 

Now, is there another question or 

THE COURT: No, it just seems like 

that would a subjective standard as opposed 

to an objective to look at it that way. 

MR. DRISCOLL: Well, again, it would 

be at 

THE COURT: Because then you're 

trying to decide what were these people 

thinking when they voted for life as 

opposed to death, that that would be 

looking as to what would be the effect of 

the error on this jury, and that's why I 
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asked the question. That seems to me that 

wouldn't be an objective standard. 

The objective standard is when you 

come back and look at harmless error, you 

say, okay, what would a properly instructed 

reasonable jury do, not how it actually 

affected this particular jury. That's the 

question I was asking. 

artfully asked. 

Maybe, it wasn't 

MR. DRISCOLL: I took it -- I think 

you have to look -- you have to look with a 

reasonable -- I mean, if you look to this 

jury, the result was -- would be, it is not 

harmless, but if you look at a reasonable 

jury, you can also look at the fact that 

two people had the option to vote for death 

and they said no, which under our system 

now, that wouldn't be a death sentence. 

THE COURT: And I'm just trying to 

figure out what the correct legal analysis 

is to apply to the facts and that would 

be an objective standard. 

MR. DRISCOLL: Well, if it's a 

reasonable jury, I would think it's 

objective, but that's --
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THE COURT: All right. That's what 

I'm trying to figure out. 

MS. TERENZIO: May I respond, Your 

Honor? 

THE COURT: Yes, but I want to make 

sure he has had an opportunity. I mean I'm 

going to give you -- as long as I've got 

time, I'll give both time to argue, but I 

want to make sure he has full opportunity 

to express what he wanted to express. 

MR. DRISCOLL: Did you want to talk 

about just that issue? 

MS. TERENZIO: No, 

ahead, Jim. 

go ahead. 

MR. DRISCOLL: Okay, yeah. 

Go 

Now, the only thing I would ask 

because, you know, I understand we're all 

arguing or whatever, but a lot -- you do 

have the record now, what the experts 

actually said. 

THE COURT: Correct. 

MR. DRISCOLL: Because I don't 

think -- I think -- I think the State is, 

at least, arguing the light most favorable 

to them. 
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I will point out that in both the 

postconviction and at trial, two 

neuropsychologists in case 4014, okay, two 

neurophysiologists said that Mr. Owen is 

impulsive and that he has organic brain 

damage, so it's not -- I think I heard that 

there was no testing, and that's absolutely 

not correct. 

Schizophrenia is only one part of 

Mr. Owen's mental health, mental condition. 

I think you have to look at the effects of 

trauma on a young man who is left an orphan 

at a very young age and has -- he becomes a 

sexual abuser because he has suffered 

countless acts of sexual abuse. 

Now, the fact that it didn't come out 

in the first trial -- well, we have been 

I don't want to get into the procedure of 

the postconviction in that, but, 

essentially, Mr. Owen had somebody who -

it was his first felony trial and somebody 

who didn't care, so in 1986, they didn't 

develop what somebody like Ms. Haughwout 

did. They did not develop the mitigation 

because, basically, they didn't even 
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know -- for a lot of reasons so, 

essentially, put on an expert that didn't 

know very much about Mr. Owen and had never 

gained the trust. 

Mr. Owen suffered extensive sexual 

abuse. He was locked in jail where he was 

abused a number of times. He grew up with 

sexual abuse. He grew up in one of the 

most deplorable orphanages in America at 

the VFW Home in Michigan. He experienced 

drugs and deprivation and all sorts of 

things. 

And to say to say that this was 

something new the sexual aspect of this, 

Mr. -- Mr. Owen has been -- he has been -

I think he has showed indications of sexual 

problems since he was a young boy, and it's 

not -- it's not as if you would not come 

away with those problems, and after you've 

suffered repeated rapes, time after time 

again, I think that there's evidence of it, 

and my opponent knows very well that we 

passed a sign on the way in at Florida 

Atlantic University, there was a sexual 

incident with Mr. Owen. 
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We also know that there was other 

cases, and that's a result of the trauma 

that he suffered. It doesn't excuse it, 

but it shows mitigation why a death 

sentence should not imposed. 

There are two different things to 

look at when in 4014, when Mr. Owen's 

28 

Counsel went to trial, they did go on an 

Insanity Defense, but because an Insanity 

Defense is rejected, that doesn't mean you 

don't get the benefit of mitigation in a 

penalty phase where it's --even if 

something doesn't rise to an absolute 

defense to a crime, it still can be 

considered a mitigation, and they were very 

able -- they did a very good job at 

presenting it, that's why in a case there 

were two people in that -- in 4014, that 

said death is not appropriate in this case. 

So if you look to schizophrenia, I 

think I may have even said I wasn't sure 

about schizophrenia, it's only one aspect 

of a young man who suffered through trauma 

after trauma and all sorts of mental 

problems; and if you look, it's not just 
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it's not just somebody's opinion, there was 

neuropsychological testing conducted by Dr. 

Barry Crown, which showed the impairment in 

Mr. Owen's brain, why he makes bad 

decisions, why he acts impulsively, and I'm 

sure the State is going to come back and 

say, well, he planned -- you could decide 

to act impulsively and carry out something 

that's part of your -- your psychological 

problems and conduct this because you think 

that -- Mr. Owen -- Mr. Owen has shown 

throughout his life indications that he 

suffers from these delusions, that he's a 

woman trapped in a man's body. 

He was -- he was arrested in Michigan 

for breaking into -- into an adult book 

store. He was, you know, had an incident 

at Florida Atlantic University. There were 

all sorts of things that went on in this 

man's background. 

The fact that some attorney, an 

attorney in 1986, not knowing what 

mitigation was or how to present it or an 

expert that was used to working with this 

didn't discover this, that's really --
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that's the opposite -- that's the opposite 

of what the Court should be looking for. 

30 

If -- you have to consider Mr. Owen's 

case whether it's harmless, at least, if 

you are to, you have to consider it under a 

case where full mitigation was presented, 

and we even have some mitigation that 

wasn't even presented in the last trial. 

And so if you look at what Mr. Owen 

had, the State is relying on the 4000 case; 

they're relying on facts that were 

developed with really no experts to assist 

Mr. Owen, without effective Counsel that 

was tried the way it was back then, and he 

never got relief; and we could argue back 

and forth whether he was procedurally 

barred or what happened, but it doesn't 

matter, he is still not in the class of 

individuals who are in the cases of the 

most aggravated and lease mitigated. 

His case, when you consider the 

mitigation as the two jurors did in both 

cases, it's -- he doesn't -- it doesn't 

amount to the most aggravated and the lease 

mitigated. 
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I was very generous and I would be -

it would be wrong to say there weren't some 

very horrendous facts, but these were very 

horrendous facts committed by a person who 

had horrendous facts committed to him 

throughout his life, and it was a person 

who was not in full control of his 

faculties, and that was the result of the 

trauma; that was the result of his head 

injury, and as a result, and that's the 

result of whatever he may have been born 

with and whatever he may have gained over 

time so two jurors did consider it. 

It was I mean, the State -- the 

State writes off Mr. Owen's case when 

and if you look at the transcript, it was a 

very, very compelling case of mitigation, 

and it was nothing, and I think -- I think 

if you look at it, if you put this before a 

jury, a fully instructed jury and Mr. Owen 

was able to present his mitigation, it's 

you can't say that, like it would be a 

12-0, every time and that's almost -

that's what you have to say, if you find 

the error to be harmless and it's not. 
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And we stand by on the earlier case, 

that was he was denied a constitution -- a 

proceeding for many more reasons than what 

we have raised in our motion, but he was 

denied a jury trial, and the State is 

trying to seek his execution in that and, 

you know, we could go back and forth over 

who has the worse facts or whatever, but we 

can see it was -- it was, they were bad 

facts in this case, but Mr. Owen had a 

tremendous amount of mitigation that was 

almost fully presented in the last trial, 

in the 4014. 

I think if you look at that, in 

either case, if you put that before an 

actual jury, instructed under our system 

where they have to return a verdict form 

like the ones that I have attached to this 

supplement authority, you are going 

to see -- you're going to see that it's not 

harmless beyond a reasonable doubt. 

THE COURT: All right. State? 

MS. TERENZIO: Yes, Your Honor. 

Mr. Driscoll pays lip service to the 

test being an objective one and that you 
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look at the reasonable juror, and yet he is 

saying that the State didn't prove that the 

two jurors who voted for life were paid off 

or somehow incompetent. That's not the 

objective test. If that were the test, we 

wouldn't be here today. It would be per se 

reversible. We can never know what was in 

the juror's mind as we conceded. We can't 

interview the jurors and that's why the 

test is an objective one. 

Looking forward, based on that 

record, what would a reasonable jury do? 

There's no -- to look at the vote and to 

look at those two jurors and see and 

wonder, that's speculation and subjective. 

That's not the test, Your Honor, and we 

cited to -- the Florida Supreme Court in 

Hurst cited to Nader, which lays out the 

standard, so that's number one. 

Number two, this trial and the

murder was in 1999, so I'm not 

sure what Mr. Driscoll is talking about 

when he talks about mitigation in 1986. 

This retrial was in 1999. 

Number three, in terms of the two 
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neuropsychologists, Dr. Crown testified at 

the trial, he never interviewed Duane Owen; 

he never looked at the confessions, and he 

said that he has organic brain damage and 

that causes him to be impulsive. Well, 

again, just because a doctor says he's 

impulsive, a reasonable juror with common 

sense as the Florida Supreme Court and the 

Trial Court did, you look at the facts of 

this case. This doesn't look like an 

impulsive person. 

wants, but if the 

A doctor can say all he 

if the objective facts 

belies that, Your Honor, a reasonable juror 

could reject that and did reject that. 

Also, the other doctor, the 

neuropsychologist, Dr. Dee, who testified 

at the postconviction evidentiary hearing 

and talked about impulsivity, the Florida 

Supreme Court said, he opined -- he, 

meaning Dr. Dee, that generally speaking, 

Owen's impulsivity would have been 

exacerbated by substance abuse. 

Yet, Dr. Dee did not offer an opinion 

as to whether Owen's actions on the night 

of the offense demonstrated impulsivity as 
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a postconviction trial court explained when 

denying relief. Given the deliberate 

manner in which Owen twice entered the home 

in which was babysitting 

before attacking her, it seems unlikely 

that Dr. Dee's testimony about how Owen's 

substance abuse would have exacerbated 

impulsivity would change the jury and the 

Judge's evaluation of the mitigation. 

Even Carey Haughwout, then, Counsel 

for Mr. Owen said she couldn't put this 

evidence on because it was contradicted by 

the facts and their own defense. So to 

rely on the neuropsychologist, again, Your 

Honor, you could get a doctor to say almost 

anything, but you have got to you have 

to look at it in context of the facts of 

the case, and it's just not there, and a 

reasonable juror, that is the framework in 

which you have to look at this. 

The only other thing I would add is 

Dr. Crown also testified that Duane Owen 

knew right from wrong, and there was 

nothing in his evaluation that said Duane 

Owen met any statutory mitigators. 
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Back to this one last point on the 

objective standard, Your Honor. The 

Florida Supreme Court, and we cited to 

these cases in our original response, King 

and Jackson, there, although the Court 

found the errors to be harmless, they went 

through the analysis in those cases. 

36 

If the Court wasn't going to go 

through the analysis on nonunanimous, well, 

then, I have a harder argument for the 

Court, I'd said, well, they see unanimous, 

they are not even going to do a discussion, 

but that's what they do in those cases and 

we relied heavily on those cases in our 

initial response. 

THE COURT: All right. 

MR. DRISCOLL: Just briefly, Your 

Honor. 

THE COURT: At some point, I have to 

decide when it's over, but go ahead. 

MR. DRISCOLL: I respectfully ask 

that you look -- there was a limited issue, 

and that was presented in Mr. Owen's 

postconviction hearing. 

Dr. Dee did neuropsychological 
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testing on him, and he confirmed what he 

found was supported by what Dr. Barry Crown 

found, but we were not given a full hearing 

on all of the issues we have in and, 

specifically -- and specifically one of the 

issues was whether neuropsychically I think 

they should have called Dr. Crown during 

the guilt case because you are looking at a 

case, at least in the case with the 80-8014 

[sic], you're looking at a case in which an 

Insanity Defense was presented, and once 

that was denied, the jury, they were -- it 

was a 12-0 verdict, they denied the 

Insanity Defense, they went to a penalty 

phase and it was 10-2. 

So what may not amount to an Insanity 

Defense, Mr. if Mr. Owen were able to 

prove insanity, he would be not guilty by 

reason of insanity; he was found guilty and 

he was given -- and then he went to a 

penalty phase, and I think there would be 

no reason -- there would no reason -- I 

think it's essential that that you look 

under an objective or subjective standard, 

you look to what the actual advisory jury 
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did in this case, and I don't think -- and 

my point was, there's nothing saying that 

those two people were unreasonable, that 

they didn't do what they swore to do and 

they didn't uphold their oath, okay, 

because I routinely -- you know, we have 

issues challenging jurors with different 

things and that's something that the 

courts -- they very much respect jurors 

when, in fact, they return their verdict 

and so forth. 

different now. 

It shouldn't be any 

Two people in both cases, and the 

38 

reason for going back to I went back to 

the 4000 case, the mitigation that was 

presented in -- but two people in both 

cases found that death was not appropriate 

and that's part of what they would have to 

decide in what a reasonable juror would, 

and there's no reason to believe that those 

two people were not -- those two jurors in 

each case were not reasonable, and I went 

back to 4000, which I was arguing both. 

you look, you will see virtually no 

mitigation, and if there's anything, 
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anything further 

THE COURT: No, I mean, I think, to 

39 

be candid with you, to follow the law, I 

think I'm required to do the following, and 

I will issue written orders on my final 

decision in both cases, but it just seems 

to me that based on where we are at now, 

that on the 4000 case, following the law 

has been expressed by the Florida Supreme 

Court at least to date, that that death 

penalty would have to be affirmed and the 

motion would have to be denied because the 

Supreme Court of Florida, in any event, at 

this point, has indicated that Hurst relief 

is not available for anyone whose final 

judgment and sentence became final before 

Ring, and so that's -- I mean, if I'm 

following the law, it seems like I would 

have to conclude -- and I'm going to enter 

a written order on all of these matters, 

I'm not going to shoot from the hip on it, 

but it seems to me, if I follow the law as 

set forth in the Florida Supreme Court, 

then, in the 4000 case, that relief has to 

be denied. 
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In the 4014 case, it seems to me 

whether relief is granted or denied, 

requires me to go through a Harmless Error 

Analysis and determine whether or not a 

reasonable jury properly instructed would 

come back 12-0 voting for death. I don't 

think they have announced a, per se rule, 

at this point, so I don't think I can just 

deny based on the fact it was 10-2. 

MR. DRISCOLL: I think you have 

it's whether it's a reasonable -- it's 

beyond a reasonable doubt that the error 

did not affect the jury in the trial. 

THE COURT: But that's why I asked 

the question originally. That's not the 

objective standard and that's how -- how 

did it affect the actual jury. That's not 

40 

the objective standard, as I understand it. 

MR. DRISCOLL: Okay. I think 

THE COURT: That kind of goes back to 

my initial question 

MR. DRISCOLL: I think you have to 

assume. 

THE COURT: What 

standard? Either way, 

is -- what is 

I have to go 

the 
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through -- I have to determine what is the 

proper legal standard, but, either way, I 

still have to go through in the -- in the 

4014 case, basically, a Harmless Error 

Analysis. I have to go through that 

analysis, do I not? 

MR. DRISCOLL: It seems as that -- I 

wouldn't call it subjective, but you have 

to look at it from the perspective of the 

jury at the time of trial and at the time 

of trial it was a 10-2. 

THE COURT: But that's not the 

objective standards, at least defined by 

Federal Courts, which apparently Hurst 

adopted. I'm not sure. Some of their 

41 

language candidly confuses me, but -- as to 

what standard they believe it is. That's 

why I asked that question right upfront. 

Is it the objective standard? Is it 

a reasonable jury -- not the actual jury, a 

reasonable jury properly instructed, would 

they come back 12-0. 

MR. DRISCOLL: Well, normally, you 

don't have that because, like, in a 

harmless error, it's whether -- what you 
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call it, a reasonable jury, it's -- it's 

whether -- in this case, you have to 

determine whether the error was harmless in 

this case and it's whether -- I mean, the 

problem is the problem is, you just 

can't, you have to 

reasonable jury 

you have to impose a 

a reasonable -- a 

properly instructed jury and so forth, but 

you can look at -- like, you can look at 

the fact that it's a 10-2. 

MS. TERENZIO: Your Honor, the 

Florida Supreme Court in the Hurst 

decision, and they italicized this part of 

the opinion, they cited to Nader as the 

Harmless Error Test to be applied for Hurst 

Error, and they said --

THE COURT: But later on, there's 

some confusing language later on in the 

opinion that seems to suggest that they 

were looking at how it affected this jury, 

but that's why I asked the question right 

upfront because --

MR. DRISCOLL: I don't have -- I 

don't have an ultimate answer for it. 

THE COURT: Well, I'm going to have 
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to reach, I guess, the ultimate answer from 

my perspective --

MS. TERENZIO: Right. 

THE COURT: in order to do the 

analysis so I'm going to have to reach a 

conclusion myself --

MS. TERENZIO: Yes, sir. 

THE COURT: as to what I think the 

proper standard is, and I'll do that, but 

the proper -- applying whatever I conclude 

to be the proper standard, I think I still 

have to go through the -- I don't think I 

just declare, oh, it was 10-2, therefore, I 

must grant the motion. I think I have to 

go through the Harmless Error Analysis, 

consider the fact that was it was 10-2, 

obviously, that's something that has to be 

considered as the Supreme Court has 

consistently considered --

MS. TERENZIO: 

THE COURT: 

Yes, sir. 

and so far 

consistently found if it's not unanimous, 

it can't be harmless error, I understand 

that, but I think I still have to go 

through the analysis, go through 
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transcripts, which have been provided to 

me, determine for myself what the evidence 

was and was not, and I think I still have 

to go through that analysis. I don't 

44 

think I don't think there's a short cut; 

in other words, just because it was 10-2. 

MR. DRISCOLL: I believe 10-2 answers 

the question. That's our position. 

THE COURT: I understand. I just 

don't think --

MR. DRISCOLL: You have to go through 

it, but when you look at there's a 10-2, 

normally, in cases, you don't have the 

benefit of seeing what a jury would do, and 

when you're looking at unanimity, it was 

nonunanimous. 

THE COURT: Right, but if that were 

the case, in any case, no matter what the 

facts are, in any case that is going to be 

decided based on Hurst -- and they haven't 

announced this yet, maybe, they should, if 

that's what they mean, maybe, that's what 

the Florida Supreme Court should do, if 

that's what they mean, but in no case have 

they said, there'll never be a situation 
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where if it's anything less than unanimous, 

that we are going to uphold a Harmless 

Error Analysis. Perhaps, it'd make our 

work easier if that's they intend, if 

that's what they would do, but I have 

never -- none of those cases suggest, you 

simply look at it, if it's anything less 

than unanimous, it's automatically harmful 

error and your analysis is done. 

Again, if that's what they intend, I 

wish they would save trial courts like me a 

lot of work and just tell me that, but 

that's not they have said so far. 

MR. DRISCOLL: It saved a lot of 

trial courts a lot of work, but I 

understand the Court's diligence. They 

have said, we cannot determine this based 

on nonunanimous. They have said it. They 

didn't -- they didn't come up there was 

no reason to make a statement that it can 

never be harmless because that wasn't what 

was before them; they were deciding the 

case before them, but time after time, they 

have said, we cannot say based on the 

nonunanimous that it's harmless. 
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THE COURT: Right, I understand that, 

but, I mean -- but that's suggesting there 

can never -- that goes back to our initial 

statement, then, there could never be a 

case no matter -- no matter what the 

aggravating factors are, no matter how weak 

the mitigating factors are -- I'm not 

talking about this case specifically right 

now, but whatever the facts are, then there 

can never be a case where if it's less than 

unanimous that there's harmless error, and 

they haven't said that. 

MR. DRISCOLL: But you're never going 

to have it come up because normally 

harmless error is something was admitted 

into evidence, they considered it without 

the evidence. Normally, we're not dealing 

with -- we'll never deal with a non-12 vote 

again. 

THE COURT: Correct. 

MR. DRISCOLL: I'm used to -- I'm 

used to arguing that one juror would have 

changed his or her mind or whatever, but 

we're looking for openings. I would draw 

the Court's attention to the fact that in 
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James, there was some talk that the 

fundamental fairness of James that was 

cited in our motion leaves open the 

47 

possibility of relief. It never worked out 

that way. We could look at actual 

practice, how it did, but, at the end of 

the day, at the end of the day, I'll 

conclude it -- at the end of the day, Duane 

Owen was convicted and was sentenced to 

death in two cases in violation of the 

United States Constitution and it should be 

fixed and we should do better. 

THE COURT: All right. Well, like I 

said, I think I have to -- call it 

diligence or whatever you'd like, but I 

think I have to go through the analysis. 

don't think I can just conclude one way or 

the other that it's either harmless or not 

harmless. 

I 

I think I have to go actually through 

the analysis; go through the facts; go 

through the evidence; go through the 

testimony, write an opinion, and that 

opinion will go to the Florida Supreme 

Court, depending on which -- well, either 
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way I conclude, I suppose it's appealable 

either way now, at this point, isn't it? 

MS. TERENZIO: Yes, sir. 

THE COURT: It's one of those 

circumstances where the State has actually 

has appellate rights. 

MR. DRISCOLL: When we have had 

when we have prevailed on cases with 

horrendous facts, the State has -- the 

State waived the appeal because they 

knew 

MS. TERENZIO: The State would never 

waive the appeal in this case. 

THE COURT: Well, whether you do or 

you don't fact, I mean, it doesn't -- the 

fact is, that no matter which way I go, 

both sides have the right 

MS. TERENZIO: Yes, sir. 

THE COURT: to have the Florida 

Supreme Court review what I've done and 

determine whether or not I was correct or 

not. 

With the Florida Supreme Court 

grading my paper, I'd like to take my time 

and do the analysis. 
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MR. DRISCOLL: Please. 

MS. TERENZIO: Yes, sir. Absolutely. 

THE COURT: I mean, I think that's 

what needs to be done, so I'm to go through 

that analysis and however I come out, after 

I first decide what is the appropriate 

standard for me to be applying, because 

there still seems to be confusion. 

after reading Hurst 

MS. TERENZIO: Yes, sir. 

Even 

THE COURT: there's some confusion 

in my mind as to what the proper standard 

is. Whatever that standard is as I 

determine it, and that would be subject to 

review also, I will go through the analysis 

and then, you know, the aggrieved party, 

whichever side, is going to have the 

opportunity again to have the Florida 

Supreme Court say I did it right or I did 

it wrong, but I think I have to do that; I 

think that's my job. 

MS. TERENZIO: Yes, sir. 

THE COURT: So that's what I'm going 

to do, and I'll -- you know, it will be a 

written order, and I'll go through the 
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analysis, and I'll make my findings. 

MS. TERENZIO: Thank you, Judge. 

THE COURT: Well, I appreciate your 

diligence in getting 

gotten everything to us. 

I think we've 

We had a little 

trouble initially opening up 

MS. TERENZIO: 

apologize. 

Yes, Your Honor, we 

THE COURT: -- the transcripts that 

we received. 

50 

MS. TERENZIO: That's been rectified? 

THE COURT: I think it has been 

rectified. Stuart, has it been rectified? 

They are my law clerks in the back of the 

courtroom. 

MS. TERENZIO: Sorry about that, Your 

Honor. 

THE COURT: It looks like it's been 

rectified. We can actually read anything 

now, so I think that's been rectified. 

got everything I need to go through the 

analysis. 

I do appreciate the briefing, the 

supplement briefing that has been done. 

I 

I 

think I've got the law. I just have to now 
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apply that law to the facts. 

MS. TERENZIO: Yes, sir. 

THE COURT: Except for the standard, 

I'm still -- I'm confused. Maybe, I'm 

confusing myself on it, I don't know, but I 

do need to retrofit that in my own mind 

before I go through the analysis. 

MS. TERENZIO: Okay, Judge. We 

appreciate it. 

THE COURT: Thank you for coming in. 

MS. TERENZIO: Thanks for your time. 

THE COURT: I will get something to 

you as quickly as I can. 

(Court recessed.) 

Okay. 
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THE STATE OF FLORIDA, 

COUNTY OF PALM BEACH. 
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been directed to be included in said RECORD by the directions 
furnished to me, with all redactions required by law, rule or 
administrative order. 

IN WITNESS WHEREOF, I have hereunto my hand affixed the 
seal of the court, this  

SHARON R. BOCK
CLERK & COMPTROLLER

Palm Beach County, FL.

By:

Deputy Clerk
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SHARON R. BOCK 
Oerk & Comptroller 
Palm Beach County 
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