
IN THE SUPREME COURT OF FLORIDA 

 

 

ORANGE COUNTY, FLORIDA,   CASE NUMBER: SC 18-79 

         Lower Tribunal Case Numbers:   

 Petitioner,      5D16-2509, 5D16-2511 

v. 

        

RICK SINGH, ETC., ET AL.,  

 

 Respondents.  

      / 

PETITIONER ORANGE COUNTY, FLORIDA’S 

RESPONSE TO RESPONDENTS’  

JOINT MOTION TO RECALL MANDATE 

AND JOINT MOTION FOR CLARIFICATION 

 

Petitioner, ORANGE COUNTY, FLORIDA, by and through its undersigned 

attorneys, and pursuant to Florida Rule of Appellate Procedure 9.330(a)(3), hereby 

files its response to Respondents’, Rick Singh, individually and as Orange County 

Property Appraiser, and Scott Randolph, individually and as Orange County Tax 

Collector, Joint Motion to Recall Mandate and Joint Motion for Clarification, as 

follows: 

INTRODUCTION 

 In this case, the question presented was the validity of an amendment to 

section 703(C) of the Orange County Charter (“the Charter Amendment”) which 

provides in relevant part: 
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C. Elections for all county constitutional offices shall 

be non-partisan.  No county constitutional office candidate 

shall be required to pay any party assessment or be 

required to state the party of which the candidate is a 

member. All county constitutional office candidates' 

names shall be placed on the ballot without reference to 

political party affiliation. 

 

In the event that more than two (2) candidates have 

qualified for any single county constitutional office, an 

election shall be held at the time of the first primary 

election and, providing no candidate receives a majority of 

the votes cast, the two (2) candidates receiving the most 

votes shall be placed on the ballot for the general election. 

 

(R. at 43-45).  In its opinion issued January 4, 2019, the Court upheld the validity of 

the Charter Amendment, with the exception of that portion requiring election to be 

held at the primary election, as set forth in the second paragraph of the quoted text, 

above.  The determination specifically rejected the argument of Respondents, that 

the designation of the county constitutional offices as non-partisan was preempted 

by the Florida Election Code, including argument by Respondents that this 

designation conflicts with certain processes provided in the Code.  These included 

such issues, for example, as the qualifying process, and the placement of these 

candidates on the ballot.  (Answer Brief at 25-26).  The opinion was issued mere 

days before the retirement of three Justices, and specifically provided that “NO 

MOTION FOR REHEARING WILL BE ALLOWED.”  Orange County v. Singh, 
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Case No. SC18-79 (Fla. Jan. 4, 2019) (hereinafter “Opinion”).  The Mandate was 

issued by this Court on January 7, 2019.    

 Respondents now seek to recall the mandate and for “clarification” of the 

majority opinion regarding its application to certain election processes.  However, 

the Motion for Clarification and accompanying Motion to Recall the Mandate should 

both be denied by this Court, as the Motion for Clarification (1) is unauthorized, and 

essentially seeks a rehearing and re-argument of the issues presented on appeal, and 

(2) asks this Court for an inappropriate advisory opinion as to how the various 

Supervisors of Election in charter counties who have adopted non-partisan election 

for their constitutional officers should conduct their elections in the future.  

Respondents have failed to show that the circumstances of this case require a recall 

of the mandate or stay under section 43.44, Florida Statutes, and Florida Rule of 

Appellate Procedure 9.340.  Bill Cowles, Orange County Supervisor of Elections’ 

late filed “Joinder” in these Motions should also be denied, for the reasons set forth 

herein.   

ARGUMENT IN RESPONSE 

1. The Motion for Clarification is Unauthorized 

Florida Rule of Appellate Procedure 9.330 generally allows motions for 

rehearing and clarification within fifteen days after a decision is issued by the Court.  

The Rule also provides exceptions which apply in the Florida Supreme Court for 
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certain circumstances.  Fla. R. App. P. 9.330(d).  In addition, the Court may also 

provide in certain of its decisions that motions for rehearing will not be entertained 

or allowed, such as in cases requiring immediate finality.  Harry Lee Anstead et al., 

The Operation and Jurisdiction of the Supreme Court of Florida, 29 Nova. L. Rev. 

431, 453 (2005).  Authorized motions for rehearing are considered by the Justices 

who originally considered the case.  The Supreme Court of Florida Manual of 

Internal Operating Procedures, Section VII. Rehearings (Revised Sept. 21, 2016).  

In this case, three of the Justices on the Court when the case was briefed, oral 

argument held, and a decision issued, were set to retire mere days after the decision 

issued.  The Court specifically noted in its Opinion that motions for rehearing would 

not be allowed.   

Pursuant to rule 9.330(a), a motion for rehearing must provide the points of 

law or fact that in the opinion of the movant, the court has “overlooked or 

misapprehended.”  A motion for clarification, by contrast, must provide the points 

of law or fact in the court’s decision the moving party believes are “in need of 

clarification.”  Fla. R. App. P. 9.330(a)(2)(B).   

Though the Court in this case did not specifically state that motions for 

clarification would not be allowed, in other similar circumstances, this Court has 

determined to strike motions for clarification as unauthorized.  See In re: 

Amendments to the Fla. Rules of Crim. Procedure & the Fla. Rules of Appellate 
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Procedure, 2014 Fla. LEXIS 591, Case No. SC11-1679 (Fla. 2014) (citing to the 

Court’s previous decision, 132 So. 3d 734 (Fla. Dec. 5, 2013), which provided that 

no motions for rehearing would be allowed, and determining to strike the Motion for 

Clarification as unauthorized); Caison v. State, 2016 Fla. LEXIS 2672, Case No. 

SC16-1815 (Fla. Dec. 13, 2016) (determining to treat a motion for clarification as a 

motion for rehearing, and determining to strike the motion as unauthorized pursuant 

to an earlier Court order); Baysen v. Jones, 2016 Fla. LEXIS 78, Case No. SC15-

1753 (Fla. 2016) (Court struck motion for clarification where Court had previously 

provided that no motions for rehearing would be allowed); Campbell v. Jones, 2015 

Fla. LEXIS 1460, Case No. SC15-420 (Fla. 2015) (same).   

In this case, though framed as a motion for clarification, the motion argues 

that the Opinion “conflates” two separate and distinct statutory schemes to “create a 

new, hybrid type of election” and that such a scheme “undermines the express 

purpose and intent of the Florida Election Code.”  (Respondents’ Joint Motion for 

Clarification at 2, 11).  Such argument attacks the underlying premise of the Opinion 

itself, and reasoning set forth therein, and, as such, extends far beyond mere 

clarification, but actually seeks reconsideration of the Court’s decision.   

Such arguments are also in error, as they are based on the faulty premise that 

Chapter 105 should be read as a separate, stand-alone statutory scheme instead of 

more comprehensively with other provisions of the Florida Election Code.  Under 
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well-established rules of statutory construction, the Florida Election Code, Chapters 

97-105, Florida Statutes, must be read together as one statutory scheme.  It is clear 

upon a reading of the Florida Election Code as a cohesive whole, that although 

Chapter 105 designates certain specific procedures that apply in the case of 

nonpartisan elections, where it does not set forth specific procedures, it is appropriate 

to look more broadly to other provisions of the Florida Election Code.  (See Initial 

Brief at 25, 33-35).  This is consistent with other statutes which reference and apply 

the processes and procedures of the Florida Election Code comprehensively outside 

of Chapter 105—for example, qualifying under Chapter 99, Florida Statutes—to the 

election of other nonpartisan offices.  (See Initial Brief at 34, citing, by way of 

example, §§ 189.04, 190.006, 191.005, 582.18, Florida Statutes).      

Further, though framed here as clarification, the motion appears to simply 

repackage the same or similar arguments made by Respondents within their Answer 

Brief.  For example, Respondents argued in their briefing that portions of the Florida 

Election Code both expressly and by implication provide for election of county 

officers on a partisan basis, including section 99.061, Florida Statutes, related to 

qualifying, and section 101.151, Florida Statutes, related to design of the ballot 

(Answer Brief at 25-26); Respondents now seek clarification related to these same 

election processes and procedures (at 2-6, 7-8).  These arguments attempt to identify 

conflicts in the law which are not supported by the cited statutes.   
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By way of example, there is no conflict between section 105.031(1), Florida 

Statutes, which provides that “nonpartisan candidates for county wide or less than 

countywide office” shall qualify with the supervisor of elections and section 99.061, 

Florida Statutes, which provides the same for each person seeking to qualify for 

county office.  Though section 99.061(2) does reference a party assessment as part 

of the qualifying fee, it also clearly qualifies this to situations only “if any has been 

levied.”  Similarly, nothing within section 99.0955, Florida Statutes, pertaining to 

candidates seeking to qualify for election as a candidate with no party affiliation, 

precludes its application to nonpartisan elections.  In any event, these types of 

arguments were fully addressed during this appeal (see Initial Brief, at 26-28, 33-

35), and there is no need for clarification.   

Respondents’ arguments were fully briefed before the Court, many of which 

were also discussed in the dissenting opinion, and are not appropriately raised here 

through Respondents’ unauthorized motion for clarification.   

2. The Motion for Clarification Seeks an Inappropriate Advisory 

Opinion 

 

In the present case, the Opinion addressed the validity of the Charter 

Amendment, and whether any invalid portion could be severed from the valid 

portion.  In their Motion for Clarification, however, Respondents seek advice 

regarding the operation and application of specific portions of the Florida Election 

Code as to future races involving county constitutional officers whose offices have 
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been designated nonpartisan by a county charter.  This request appears to be related 

not just to Orange County, but to other counties not parties before the Court in this 

controversy.  (Motion to Recall the Mandate at 2).  Such request is essentially for 

the Court to render an inappropriate advisory opinion.  Interlachen Lakes Estates, 

Inc. v. Brooks, 341 So. 2d 993 (Fla. 1976).   

 As the Respondents appear to recognize in their Motion to Recall the Mandate 

(at 2), there are means for the various supervisors of election to seek an interpretation 

of the Florida Election Code from the Department of State, the state agency given 

the responsibility and authority for the proper and equitable interpretation and 

implementation of the Florida Election Code, to the extent there is any doubt about 

the performance of their respective duties.  § 97.012(1), Fla. Stat. (providing 

authority to the Department to adopt by rule uniform standards for the proper and 

equitable interpretation and implementation of the requirements of chapters 97 

through 102 and 105 of the Florida Election Code).  The Secretary of State is given 

the specific statutory responsibility to provide written direction and opinions to the 

supervisors of elections on the performance of their official duties with respect to 

the Florida Election Code.  § 97.012(16), Fla. Stat.   

For example, under the current rules published by the Department of State, 

there is already specific direction for the placement on the ballot of candidates for 

county office where “a county elects county officers. . . on a nonpartisan basis.”  
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Rule 1S-2.032(7), Fla. Admin. Code.  Thus, to the extent specific direction is needed 

on this or other similar issues as to future elections, the proper procedure is already 

prescribed within the Florida Election Code itself.   

3. Respondents Have Failed to Set Forth A Proper Basis for Recall of 

the Mandate 

 

In their Joint Motion to Recall the Mandate, Respondents have not cited to 

any authority which provides a basis for recall of the mandate in the circumstances 

here.  Pursuant to section 43.44, Florida Statutes: 

An appellate court may, as the circumstances and justice 

of the case may require, reconsider, revise, reform, or 

modify its own opinions and orders for the purpose of 

making the same accord with law and justice.  

Accordingly, an appellate court may recall its own 

mandate for the purpose of allowing it to exercise such 

jurisdiction and power in a proper case.  A mandate may 

not be recalled more than 120 days after it has been issued. 

 

§ 43.44, Fla. Stat.  Generally, an appellate court will not recall the mandate unless it 

is necessary to correct a manifest injustice.  Vega v. McDonough, 956 So. 2d 1205 

(Fla. 1st DCA 2007).  It is incumbent upon the party seeking modification of the 

mandate to show some new relevant matter that would probably produce a different 

result had it been considered by the court.  Blackhawk Heating & Plumbing Co. v. 

Data Lease Financial Corp., 328 So. 2d 825 (Fla. 1975).  In this case, there is no 

such showing.  The Motion to Recall the Mandate is based on the Motion for 

Clarification which was filed the same date.  The arguments and stated bases for the 
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requested “clarification” involve argument of issues which were addressed in the 

briefing, and in the dissenting opinion in this case, and are not new relevant matters 

not previously considered.  In addition, as set forth above, the Motion for 

Clarification is an unauthorized motion which seeks to dispute the underlying 

rationale for the majority opinion, and also requests an inappropriate advisory 

opinion of this Court as to the application of the Florida Election Code to future 

elections.  Accordingly, the Court should deny the request to recall or stay the 

mandate.     

4. Co-Respondent, Bill Cowles, Orange County Supervisor of 

Elections, Joinder in the Motion to Recall the Mandate and for 

Clarification Should be Denied as Untimely, and for Raising 

Arguments Not Previously Raised by Respondents. 

 

On February 1, 2019, Bill Cowles, Orange County Supervisor of Elections, 

filed a Joinder in the Motion to Recall the Mandate and for Clarification (“Joinder”).  

The Joinder should also be denied for the same reasons as set forth above.  In 

addition, Florida Rule of Appellate Procedure 9.330 sets forth, even where 

authorized, a motion for rehearing or for clarification must be filed within 15 days 

of an order or decision of the court.  The Joinder was not filed until 28 days after the 

decision was rendered in this case, on January 4, 2019.  Though the Rule allows a 

Response to be filed to a Motion for Clarification, the Joinder goes beyond a mere 

Response, and also requests clarification and for recall of the mandate on additional 

bases not included in the earlier-filed Joint Motions of Respondents. 
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In addition, the Joinder raises issues not previously raised by the parties during 

this appeal, for example an argument that the 2014 Amendment may have been 

superseded and rendered moot, and therefore, are not appropriate for clarification.  

The Joinder also raises “doubt” regarding how the Charter Amendment is affected 

by the 2018 amendment to Article VIII, Sections 1 and 6, of the Florida Constitution, 

“Amendment 10.”  This issue was argued at length during oral argument in this 

appeal, considered by the Court prior to its decision, and there is no need for 

clarification on this point.  The Joinder should also be denied.           

CONCLUSION 

 For the reasons set forth above, Petitioner, Orange County, respectfully 

requests that this Court deny the Joint Motion to Recall the Mandate and Joint 

Motion for Clarification, and “Joinder” filed by Co-Respondent Bill Cowles.   
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Respectfully submitted, 

 

 

/s/ Carly J. Schrader    

GREGORY T. STEWART 

Florida Bar No.  203718 

CARLY J. SCHRADER 

Florida Bar No.  14675 

EVAN J. ROSENTHAL 

Florida Bar No. 0106643 

Nabors, Giblin & Nickerson, P.A. 

1500 Mahan Drive, Suite 200 

Tallahassee, Florida 32308 

(850) 224-4070 

(850) 224-4073 (Facsimile) 

gstewart@ngnlaw.com 

cschrader@ngnlaw.com 

erosenthal@ngnlaw.com 

legal-admin@ngnlaw.com 

 

 

JEFFREY J. NEWTON 

County Attorney 

Florida Bar No. 887390 

WILLIAM C. TURNER, JR. 

Assistant County Attorney 

Florida Bar No. 0871958 

Orange County Attorney’s Office 

Orange County Administration Center 

201 S. Rosaline Avenue, Third Floor 

P.O. Box 1393 

Orlando, Florida  32802-1393 

jeffrey.newton@ocfl.net 

gail.stanford@ocfl.net 

WilliamChip.Turner@ocfl.net 

judith.catt@ocfl.net 

 

COUNSEL FOR PETITIONER ORANGE COUNTY, FLORIDA 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished by Electronic Mail via the Florida Courts E-Filing Portal, as authorized by 

Fla. R. Jud. Admin. 2.516, this   4th   day of February, 2019, to: 

 

Eric D. Dunlap 

Assistant General Counsel 

Orange County Sheriff’s Office 

Legal Services Section 

2500 W. Colonial Drive 

Orlando, Florida  32804 

eric.dunlap@ocfl.net 

Counsel for Respondent 

John Mina, Sheriff of  

Orange County, Florida 

 

Michael E. Marder 

Greenspoon Marder, P.A. 

201 E. Pine Street, Suite 500 

Orlando, Florida  32801 

michael.marder@gmlaw.com 

trisha.snyder@gmlaw.com 

Counsel for Respondent Rick Singh, 

Individually and as Property 

Appraiser of Orange County, 

Florida 

 

John H. Pelzer 

Greenspoon Marder, P.A. 

200 E. Broward Boulevard, Suite 1800 

Fort Lauderdale, Florida  33301 

john.pelzer@gmlaw.com 

dotti.cassidy@gmlaw.com 

Counsel for Respondent  

Rick Singh, Individually and  

As Property Appraiser of Orange  

County, Florida 

 

Gigi Rollini 

Stearns Weaver Miller Weissler 

  Alhadeff & Sitterson 

106 East College Avenue, Suite 700 

Tallahassee, Florida  32301 

grollini@stearnsweaver.com 

mharrell@stearnsweaver.com 

Counsel for Respondent  

Scott Randolph, as Tax Collector of 

Orange County, Florida 

 

Scott Randolph, Esq. pro se 

701 Delaney Park Drive 

Orlando, Florida  32806-1321 

randolphscott007@gmail.com 
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Nicholas A. Shannin 

Shannin Law Firm, P.A. 

214 East Lucerne Circle, Suite 200 

Orlando, Florida  32801 

nshannin@shanninlaw.com 

service@shanninlaw.com 

Counsel for Respondent,  

Bill Cowles, Orange 

County Supervisor of Elections 

 

Jason Vail 

Jolly, Peterson & Truckenbrod, P.A. 

Post Office Box 37400 

Tallahassee, Florida  32315 

ejv@jollylaw.com 

Counsel for Amicus Curiae 

The Florida Sheriffs Association 

 

David H. Margolis 

General Counsel 

Orange County Clerk of the  

  Circuit Court 

425 North Orange Avenue 

Suite 2110 

Orlando, Florida  32801 
David.Margolis@MyOrangeClerk.com 

Counsel for Amicus Curiae  

Orange County Clerk of the  

Circuit Court 

 

Laura Youmans 

Associate Director of Public Policy 

Florida Association of Counties 

100 South Monroe Street 

Tallahassee, Florida  32301 

lyoumans@flcounties.com 

Counsel for Amicus Curiae 

Florida Association of Counties, Inc. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

       /s/ Carly J. Schrader    

       CARLY J. SCHRADER 

 


