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STATEMENT OF INTEREST

The Orange County Clerk ofthe Circuit Court (the "Clerk") is an independent

constitutional officer. Art. VI, § 16, Fla. Const. The Clerk is responsible for an

extensive array ofstatutory and quasi-judicial functions. These functions range from

the issuance of passports and marriage licenses to the preparation of records for

appeal. Due to its unique role in the justice system, the_ Clerk is required to abide by

legislative mandates, rules enacted by the Florida Supreme Court, local and district-

wide administrative orders, and individual decisions by state and federal judges.

Because the Clerk is subject to a wide variety of judicial and legislative

mandates, it is imperative that county ballot initiatives clearly and unambiguously

inform voters as to the full extent or repercussions of their decisions. See Fla. Stat.

§ 101.161(1). Furthermore, county ordinance initiatives must be presented in a

single-subject format. See Fla. Stat. § 125.67. These statutes help prevent counties

from amending their charter in ways that disrupt the Clerk's operation. For example,

these statutes help prevent conflicts between a charter provision and a local judicial

order.

Both the trial court and the Fifth DCA correctly invalidated the Orange

County charter amendments, albeit on other grounds. Reinstating the petitioner's

charter amendment would harm the Clerk of the Court.
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SUMMARY OF THE ARGUMENT

The petitioner invoked this Court's discretionary jurisdiction under Art. V, §

3(b)3, which allows the court to review a decision of a district court of appeal that

"expressly and directly conflicts with a decision of... the Florida Supreme Court on

the same question of law." Upon careful review, the decision of the Fifth DCA in

Orange County v. Singh, et al, 230 So.3d 639 (Fla. 5th DCA 2017) addresses an

entirely new question of statutory interpretation. Therefore, there is no conflict

between the Fifth DCA's decision and prior decisions of this Court.

The plain language of Florida Statute § 97.0115 expressly preempts to the

state "all matters set forth in chapters 97-105...." Those matters include Chapter

105, which is devoted entirely to nonpartisan elections. Nevertheless, the petitioner

and its amicus are wrong to fear that the Fifth DCA decision somehow threatens or

endangers a wide array of county systems. Florida Statute 97.0115 was enacted in

2010, and the statute only applies prospectively. Orange County waited to enact its

system until long after the state had preempted this topic. As a result, Orange County

must yield to state law.

Furthermore, an appellate court can always affirm a lower tribunal for reasons

other than those articulated in the lower court. In this instance, the petitioner's

violation of the single-subject rule provides an independent basis to affirm the Fifth

DCA's invalidation of Orange County's charter amendment.
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ARGUMENT

I. THE DECISION OF THE FIFTH DCA DOES NOT "EXPRESSLY
AND DIRECTLY CONFLICT" WITH TELLI OR ANY OTHER
DECISION OF THIS COURT.

The petitioner and its amicus rely heavily on Telli v. Broward County, 94 So.3d

504 (Fla. 2012). According to the petitioner, Telli "specifically recognized that

charter counties have broad authority under this provision that allows them to

'decide to select the officers in any manner of their choosing.'" (Initial Brief at 9).

The petitioner's argument is multiply flawed. In Telli, Broward County voters

amended the county charter to impose term limits on their county commissioners.

The amendments occurred in the year 2000, but were not challenged until February

2010, when Mr. Telli filed a complaint. Florida Statute § 97.0115 did not exist

when the Broward County charter was amended; nor did it exist at the time the

lawsuit was filed. Because the statute applies only to future government actions

(after July 1, 2010), this Court had no reason to evaluate a question ofpreemption.

The same problem plagues the petitioner's citation to other cases. In County of

Volusia v. Quinn, 700 So. 2d 474 (Fla. 5th DCA 1997), for example, the court

upheld Volusia County's implementation of nonpartisan elections for school board

members. A similar result occurred in School Board ofPalm Beach County v.

Winchester, 565 So. 2d 1350 (Fla. 1990). But these cases predate the enactment of
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Florida Statute § 97.0115. It is difficult to see how the case at hand could possibly

conflict with Telli, given that Florida Statute 97.0115 was never discussed in Telli;

nor did Telli have any reason to discuss the statute.

Furthermore, Telli involved a county's ability to control its own

commission. As the court explained, "the prior opinion in Cook undermines the

ability of counties to govern themselves as that broad authority has been granted to

them by home rule power through the Florida Constitution.... Receding from

the Cook decision will promote stability in the law by allowing the counties to

govern themselves, including term limits of their officials...." I_d. (emphasis

added) By contrast, the current case involves a class of constitutional officers. In

fact, the Orange County Clerk of Court receives virtually no funding from Orange

County. The Clerk's primary role is to serve the judicial branch, not the county

commission.¹ Home rule allows a county to rule its own affairs, not the affairs of

independent constitutional officers.

Finally, Telli involved a candidate's qualification for office. Specifically,

Telli allowed Broward County to impose term limits as a disability for seeking

¹ The Clerk's interaction with the county commission is especially limited in
Orange County, given the county's decision to separate the duties of Clerk and
Comptroller into different elected offices. As a result, the Orange County
Comptroller - not the Orange County Clerk - is responsible for serving as Clerk to
the board of county commissioners.
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office. In the instant case, however, the petitioner seeks to alter the mechanics of

the election. By converting a partisan election into a nonpartisan election, the

petitioner seeks to limit the information that appears on the ballot - in other words,

the petitioner seeks to control the information that will be shared with voters. The

Orange County charter amendment also changes the timing of the election. The

amendment states that any contested election involving more than two candidates

will be decided in the primary, instead of the general election, thereby reducing

voter turnout.2

The petitioner criticizes the Fifth DCA's decision on the basis that the court,

"without analyzing or citing to the past precedent of this Court, failed to recognize

the express constitutional authority of charter counties to 'decide to select [county]

officers in any manner of their choosing,' as recognized in Telli." (Initial Brief at

16). As argued in this brief, however, Telli is distinguishable in several key

respects. The petitioner is welcome to argue for an expansion of Telli, but it is

2 Statistics from the Division ofElections show that only 24% ofvoters turned out
for the 2016 primary, while 76% ofvoters turned out for the general election. In
the 2014 election, only 18% ofvoters turned out for the primary, while 51% of
voters turned out for the general election.
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difficult to argue that the decision of the Fifth DCA "expressly and directly"

contradicts the Telli decision.3

The petitioner and its amicus rely on two other decisions of this Court, neither

ofwhich are particularly applicable. First, the petitioner cites this Court's decision

in Wright v. City ofMiami Gardens, 200 So. 3d 765 (Fla. 2016). In Wright, this

Court declared a specific election statute as facially unconstitutional; the court then

revived an earlier version ofthe statute. By contrast, the petitioner in this case has

never asked for a declaration that § 97.0115 is unconstitutional.4 Moreover,
I

Wright concluded that the statute was arbitrary and lacking in any rational basis.

Neither the petitioner nor amicus nor any court in this case has ever suggested that

§ 97.0115 is arbitrary, or lacks a rational basis. As such, the Wright analysis is
L
I

inapplicable.

Second, the Florida Association of Counties ("FAC") cites to Dade County v.

Young Democratic Club, 104 So.2d 636 (Fla. 1958) as evidence of this Court's

approval for counties to implement nonpartisan elections. However, Young

3 If the court agrees that no conflict exists between the instant case and Telli, then
the court should exercise its constitutional authority to relinquish jurisdiction and
dismiss review. Any expansion ofTelli should first be presented in a future case to
a lower tribunal.

4 Even if the petitioner had challenged the constitutionality of the statute, the
petitioner concedes that "All legislation is presumed to be valid and constitutional,
and all doubts must be construed in favor of constitutionality." (Initial Briefat 11).
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Democratic Club relied on Miami-Dade's unique and express grant of

constitutional authority under the Florida Constitution. Orange County does not

enjoy similar power.

The Fifth DCA was presented with a simple question of statutory

interpretation and legislative intent. This Court's decision, if any, should be

confined to those grounds.

IL THE FIFTH DCA CORRECTLY DETERMINED THAT
INDIVIDUAL COUNTIES ARE PREEMPTED FROM
CONVERTING PARTISAN CONSTITUTIONAL ELECTIONS
INTO NONPARTISAN ELECTIONS OR VICE VERSA.

In an earlier era, this Court held that the Florida Election Code does not preempt

a county's authority to regulate elections. See Sarasota Alliance for Fair Elections,

Inc. v. Browning, 28 So.3d 880 (Fla. 2010). This Court acknowledged, however,

that the Legislature can expressly preempt any topic of their choosing. "Express

preemption of a field by the Legislature must be accomplished by clear language

stating that intent." Id. at 886. Fortunately, "In cases where the Legislature

expressly or specifically preempts an area, there is no problem with ascertaining

what the Legislature intended." Id.

In response to this ruling, the Legislature immediately enacted Florida Statute

§ 97.0115. The new statute took effect on July 1, 2010, having been adopted only
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four inonths after the decision in Browning. The plain language of § 97.0115 states

that "All matters set forth in chapters 97-105 are preempted to the state," with the

exception of municipal elections. I_d. This statute requires no interpretation. The

plain language ensures that only the Legislature can make determinations regarding

(non-municipal) elections and voting. Simply put, "The Legislature has expressly

preempted to the state matters involving state and local elections, with a limited

exception for municipal elections." Jackson v. Leon County Elections Canvassing

Board, 204 So.3d 571 (Fla. 1" DCA 2016).

Notwithstanding this broad degree of preemption, the trial court held that

"Orange County is authorized to make the county constitutional offices nonpartisan

elective offices." (R. at 2992). Fortunately, the trial court went on to rule that the

county cannot "regulate the nonpartisan elections for such offices because those

matters are preempted to the Legislature." (R. at 3036). As a result, the trial

invalidated that portion of the charter amendment which described the procedures

and protocols by which the new, nonpartisan election would occur. With those

procedures invalidated, however, the charter was left without any guidance as to the

timing of the new election, the qualifying criteria for candidates, or the process ifno

candidate secures a majority vote. The trial court correctly recognized that the

implementation procedures could not be severed from the nonpartisan conversion
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itself. (R. at 3036-38). Consequently, the trial court had no choice but to invalidate

the entire section ofthe amendment that pertains to nonpartisan elections.

Both the trial court and the Fifth DCA correctly invalidated this portion of the

charter amendment. However, the Clerk arrives at this conclusion by different and

simpler means. Because the Legislature has preempted "all matters" pertaining to

nonpartisan elections, the entire concept of converting a partisan constitutional

office into a nonpartisan office violates the Florida Election Code. In other words,

Florida Statute § 97.0115 prohibits a county from enacting any law or regulation

pertaining to nonpartisan elections. Regardless of whether the county is

implementing a nonpartisan system, converting a partisan system into a nonpartisan

system, or providing the timing of the nonpartisan election, the county action is

preempted. Therefore, it is unnecessary to parse the distinctions between the

implementation of a nonpartisan system versus the rules that govern that

implementation. Additionally, it is unnecessary to consider a question of

severability. The county's attempt to convert partisan constitutional offices into

nonpartisan offices is inherently illegal.

Any other holding will frustrate the legislative intent. Remember that Florida

Statute § 97.0115 was enacted directly in response to this Court's decision in

9



Browning.5 This timing only reinforces the conclusion that the Legislature sought

to prohibit the type of electoral machinations pursued by Orange County today.

The petitioner argues that "nothing within chapter 105 specifically, or the

Florida Election Code more broadly, indicates an intent to prescribe all of the

offices which are nonpartisan." (Initial Briefat 25). In a similar vein, the Florida

Association of Counties ("FAC") argues, as amicus for the petitioners, that if "the

Legislature intended to preempt the right of the voters of charter counties to

impose nonpartisan elections on their county officers, the Legislature should have

stated that intention clearly." (FAC Brief at 8). When enacting § 97.0115,

however, it was unnecessary for the Legislature to specifically delineate each and

every conceivable action that would now be impermissible. By preempting these

matters expressly, the statute inherently prohibits a county from engaging in any

type of legislation that affects a nonpartisan election. Express preemption paints

with a broad brush, and the courts interpret it broadly. See, e.g., Morales v.

TransWorld Airlines, Inc., 504 U.S. 374, 383-84 (1992). See also America's

Health Insurance Plans v. Hudgens, 742 F.3d 1319, 1329-32 (11th Cir. 2014).

The petitioner notes the existence of several nonpartisan offices in Florida,

including nonpartisan offices created independent ofChapter 105. (Initial Brief at

5 Even the petitioner acknowledges Florida Statute § 97.0115 as an "apparent
reaction to the Browning decision...." (Initial Brief at 24).
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27-28). Certainly, there are many nonpartisan offices created in statute. But these

nonpartisan offices were created by statute - in other words, by the Legislature

itself. Florida Statute § 97.0115 preempts counties from doing the same.

Finally, the petitioner invokes the parade ofhorribles:

"If allowed to stand, the decision of the Fifth District will introduce
considerable confusion in this area of the law. For instance, within Orange
County itself, a similar charter provision has provided for the nonpartisan
election of county commissioners since 1992 and is not the subject of this
proceeding. This type of confusion and inconsistency was exactly what the
Court was attempting to remedy in Telli, when it receded from Cook." (Initial
Brief at 35-36).

Along similar lines, FAC alludes to possible repercussions for other counties.

According to FAC, several "counties have altered the constitutional offices in some

regard, up to and including abolishing the offices altogether," while several other

counties "have made one or more of the constitutional offices nonpartisan." (FAC

Brief at 4-5).

The petitioner's concerns and those of FAC are misplaced. "[A] statute

operates prospectively unless the legislative intent was clear that the Act be

construed retrospectively." Kiefer v. Fortune Federal Sav. and Loan Ass'n., 453

So.2d 430 (Fla. 2d DCA 1984). There is no indication that the Legislature intended

§ 97.0115 to apply retroactively. The respondents have never argued that § 97.0115

applies retroactively, nor has any court suggested that the statute applies

retroactively. The statute applies only to changes occurring after July 1, 2010. Thus,
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Orange County's decision to create nonpartisan county commissioners, which

occurred in 1992, is safely intact. The same is true for Volusia County and nearly

all of the counties mentioned in FAC's brief.

If anything, it is the petitioner's argument that should cause alarm.

Throughout their briefs, the petitioner and FAC have suggested that counties enjoy

an inherent constitutional power to convert partisan constitutional officers into

nonpartisan officers, and to control the timing ofelections for constitutional officers.

If a county is constitutionally entitled to convert a partisan constitutional office into

a nonpartisan office, or vice versa, then it stands to reason that a county can do the

same for county judges. Such a decision would violate Florida law, of course. See

Florida Statute § 105.011(2). But if the Florida Constitution truly confers a

constitutional entitlement on the county, and immunizes a county from legislative

oversight, then each county could develop its own system for electing countyjudges.

III. THE PETITIONER'S VIOLATION OF THE SINGLE-SUBJECT
RULE PROVIDES AN INDEPENDENT BASIS TO AFFIRM THE
DECISION TO INVALIDATE THE COUNTY CHARTER
AMENDMENT.

A. THE SINGLE SUBJECT RULE APPLIES TO ALL
COUNTY ORDINANCES, INCLUDING THE "ENABLING
ORDINANCE" THAT ATTEMPTS TO MODIFY AN
EXISTING COUNTY CHARTER.
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It is well established that appellate tribunals can affirm a lower court on any

grounds supported by the record, including grounds that differ from those of the

lower tribunal. See generally Robertson v. State, 829 So.2d 901 (Fla. 2002). In this

case, the single subject rule provides an independent basis to affirm the Fifth DCA's

decision to invalidate the Orange County charter amendments.

The single subject rule is deeply ingrained in Florida jurisprudence. The rule

applies to both county and municipal ordinances. See Fla. Stat. § 125.67. See also

166.041(2). Moreover, the Florida Constitution imposes a single subject

requirement on legislation and on most forms ofconstitutional amendment. See Art.

III, § 6, Fla. Const. See also Art. XI, § 3, Fla. Const. This Court has previously

invalidated legislation in situations where the single subject rule was violated. See,

e.g., Advisory Opinion to Atty. Gen., 778 So.2d 888 (Fla. 2000).

Unfortunately, the law contains a loophole for county charters. In Charter

Review Commission v. Scott, 647 So.2d 835 (Fla. 1994), this Court found no statute

or constitutional provision that requires a county charter to adhere to single subject

requirements. As a result, the court allowed the county to logroll two completely

different topics into a single ballot amendment. The Clerk understands that Scott is

binding law.

However, the current case presents a very different scenario. As stated by the

trial court, "This presents the Court with a question of first impression: whether a

13



charter county must comply with the single subject rule in Florida Statute section

125.67 when the charter amendment is proposed via an ordinance, rather than by the

charter review commission?" (R. at 3017). The trial court correctly stated the issue,

but incorrectly answered the question.

Florida Statute § 101.161(1) states that "Whenever a constitutional

amendment or other public measure is submitted to the vote of the people.... The

ballot summary of the amendment or other public measure and the ballot title to

appear on the ballot shall be embodied in the... enabling resolution or ordinance."

The dictates of § 101.161 apply to county charter amendments, and any violation of

§ 101.161 will invalidate the amendment. See Volusia Citizens' Alliance v. Volusia

Home Buildings Ass'n., 887 So.2d 430 (Fla. 5th DCA 2004). In other words, an

enabling ordinance is a condition precedent that must occur before a county submits

a charter amendment for voter approval.

Moreover, Florida Statute § 125.67 states that "Every ordinance shall

embrace but one subject and matter properly connected therewith, and the subject

shall be briefly expressed in the title." (emphasis added) The statute does not

mention any exceptions, exploitations, or loopholes. In fact, the statute specifically

includes "Ordinances to revise or amend...." Id.

In the instant case, Orange County proposed the charter amendment via

Ordinance 2014-21. (R. at 1103, 3009, 3023). The plain language of § 125.67
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applies to "Every ordinance," including Ordinance 2014-21. Because Ordinance

2014-21 fails to comply with § 125.67, the ordinance is invalid. Moreover, the

charter amendment itself is invalid, because the amendment was proposed by an

invalid ordinance. Without a proper ordinance, the charter amendment could never

have been submitted to voters in the first place.

This trial court performed a series of legal gymnastics to avoid this

conclusion. (R. at 3017-3022). When distilled to its essence, the trial court reasoned

as follows:

"Florida Statute section 125.82 permits the board of county commissioners
to propose a charter to the county's electors via an ordinance. An ordinance
proposing that a county become a charter county would necessarily include
many subjects, such as the powers given to the county's legislative and
executive branches.... The Florida Legislature could not have intended to
grant the County this right, but then have it rendered ineffective by applying
the single subject rule to such an ordinance." (R. at 3021).

Apparently, the trial court believed that an ordinance under § 125.82 can be

used to propose an amendment to an existing charter. The trial court compounded

this error by holding that the procedure in § 125.82 allows a county to disregard the

single subject statute. According to the trial court, the ordinance procedure

described in § 125.82 is hopelessly in conflict with the single subject requirement of

§ 125.67. The trial court resolved this perceived conflict by discarding § 125.67.

The trial court reasoned that § 125.67 is a "general provision," which is outweighed

by the "more specific" provisions in § 125.82. (R. at 3022).
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Three things should be said in response. First, the doctrine ofpari materia

"requires that statutes related to the same subject be construed together to harmonize

the statutes and to give effect to the Legislature's intent.... The Florida Supreme

Court has specified that Florida courts have a duty to adopt constructions of statutes

that harmonize provisions within the same act." MacKenzie v. Centex Homes, 208

So.3d 790 (Fla. 5th DCA 2016)(internal citations omitted). Contrary to this

longstanding principle, the trial court engaged in little effort to harmonize § 125.67

with § 125.82.

Second, these statutes are easily harmonized. § 125.82 describes a process for

charter "adoption," not the process for future amendments. Only two appellate cases

have cited this statute, and both cases refer to charter adoption rather than post-

adoption amendments.6 Because § 125.82 applies only to charter adoption, rather

than post-adoption amendments, the statute is entirely inapplicable in this case.

Third, even if § 125.82 described a process for post-adoption amendments, an

ordinance under § 125.82 must still comply with the single subject requirement.

Nothing in § 125.82 evinces a legislative intent to exempt a § 125.82 ordinance from

the requirements of § 125.67. Although § 125.82(1) describes itself as a

"supplemental and alternative way to the provisions of ss. 125.60-125.64," § 125.67

6 See County of Orange v. Webster, 546 So.2d 1033 (Fla. 1989); Maxwell v. Lee
County, 714 So.2d 1043 (Fla. 2d DCA 1998).
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falls outside the range ofstatutes provided. If the Legislature had intended to exempt

a § 125.82 ordinance from the requirements of § 125.67, it would have expanded the

exemption parameters in § 125.82 itself. If anything, § 125.82 manifests a contrary

intent. A proposed charter under § 125.82(1) must be "consistent with the provisions

of this part," which includes the single subject requirement in § 125.67. Therefore,

the trial court erred in prematurely finding a conflict between these provisions.

B. COUNTY ORDINANCE 2014-21 EMBRACES MULTIPLE
SUBJECTS.

If the court agrees that the single subject rule is applicable, the remaining

question is whether the rule was violated in this case. The trial court utilized the

standard set forth in Franklin v. State, 887 So.2d 1063 (Fla. 2004). The trial court

described a Franklin analysis as follows:

"The first inquiry in the analysis of whether a law violates the single subject
rule is determining the law's single subject.... The court first looks to the
law's title.... Because the rule states that the single subject 'shall be briefly
expressed in the title,' the court considers the law's short title.... The
Franklin court described the short title as 'the language immediately
following the customary phrase 'an act relating to' and preceding the
indexing ofthe act's provisions.'" (R. at 3024).

In this case, however, the short title is comically vague: "an amendment to the

Orange County Charter." (R. at 3025). The trial court correctly recognized that this
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title was too broad to qualify as a single subject.7 See Franklin at 1076 (stating that

"the title of an act may be general, so long as it is not made a cover to legislation

incongruous in itself.... In other words, the short title ofthe legislation cannot be so

broad as to purportedly cover unrelated topics, and thus provide no real guidance as

to what the body of the act contains.").

When the "short title is suspect for being overly broad, a court should look to

the remainder of the act and the history of the legislative process to determine if the

act actually contains a single subject...." I_d. at 1076-77. The trial court performed

this inquiry, and found that "when the commissioners first considered term limits

and nonpartisan elections, several considered them as two different ideas, even

putting them forth as two separate ordinances." (R. at 3026). This finding is strongly

supported by the record. (R. at 100, 118, 195-99, 319, etc.). Strangely, the trial

court then ignored its own finding. Instead, the trial court proceeded to summarize

the long title of the ordinance. (R. at 3026). Ironically, the trial court's summary is

separated into seven bullet points. If a judge requires seven bullet points to describe

an ordinance, the ordinance clearly embraces more than one subject. Therefore, both

7 Even the County seemed to acknowledge this problem, offering instead that the true
subject was "an amendment to the Orange County Charter dealing with the election
of constitutional officers." (R. at 3026). However, Florida Statute § 125.67 requires
that the subject appear in the title. The validity of the ordinance depends on the title
of the ordinance as enacted, not on the title the County wishes it had enacted.
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the "remainder of the act and the history of the legislative process" lead inexorably

to the conclusion that the ordinance encompasses more than one subject.

The Fifth DCA erred by not embarking on this analysis. The respondent's

arguments concerning the single-subject rule were argued extensively in the trial

court, and on appeal. Although the Fifth DCA correctly invalidated the petitioner's

charter amendment on other grounds, the DCA still should have evaluated the

opportunity to affirm under tipsy coachman. See generally Shands Teaching

Hospital and Clinics, Inc. v. Mercury Ins. Co. ofFlorida, 97 So.3d 204 (Fla. 2012).

CONCLUSION

On behalf of the respondents, the Clerk prays this Court determine that the

Fifth DCA's decision does not "expressly and directly conflict" with Telli. As a

result, the court should find that review was improvidently granted in this case, and

dismiss the petition accordingly. If the court decides to retain jurisdiction, then the

Clerk would pray that this Court affirm the detennination ofboth the Fifth.DCA and

the trial court that Orange County exceeded its authority under the Florida Election

Code. As an alternative, the Clerk prays this Court affirm the Fifth DCA on

independent grounds, vis a vis the petitioner's violation of the single-subject rule.

Respectfully submitted,

/s/ David Margolis
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