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STATEMENT OF THE CASE AND FACTS 

This case arose from an early-morning altercation between Respondent 

Tymothy Ray Martin and his girlfriend. App. 5. The quarrel, which occurred in 

February 2016 outside a McDonald’s fast-food restaurant, escalated after the two 

could not agree on who should drive to their next destination after a night out. Id. 

By the time the police arrived, Martin had suffered a gunshot wound to the arm 

and his girlfriend a blow to the face. Id.  

Martin was arrested and charged with one count of felony battery causing 

great bodily harm, permanent disability, or permanent disfigurement under section 

784.041(1), Florida Statutes. App. 5. Before trial, he asserted immunity from 

prosecution under Florida’s “Stand Your Ground” law, § 776.032, Fla. Stat. 

App. 5. After a hearing, the trial court denied his motion, reasoning that the 

defense did not meet its burden of establishing that Martin’s use of force was 

reasonable under the circumstances. Id.  

At his trial, Martin moved for a judgment of acquittal, through which he 

renewed his Stand Your Ground argument. Relatedly, he argued that the State 

failed to prove beyond a reasonable doubt that he did not act in self-defense. The 

court denied his motions, and a jury subsequently convicted Martin as charged, 

thereby rejecting his self-defense argument. See id. 
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While Martin’s appeal was pending before the Second District, the Florida 

Legislature amended the Stand Your Ground law. See ch. 2017-72, § 1, at 898-99, 

Laws of Fla. (2017). Before this amendment, “the defendant [bore] the burden of 

proof, by a preponderance of the evidence, to demonstrate entitlement to Stand 

Your Ground immunity at the pretrial evidentiary hearing.” Bretherick v. State, 

170 So. 3d 766, 775 (Fla. 2015). As relevant here, the amended statute now states: 

“In a criminal prosecution, once a prima facie claim of self-defense immunity from 

criminal prosecution has been raised by the defendant at a pretrial immunity 

hearing, the burden of proof by clear and convincing evidence is on the party 

seeking to overcome the immunity from criminal prosecution . . . .” § 776.032(4), 

Fla. Stat. In other words, the State must now disprove, by clear and convincing 

evidence, a prima facie claim of Stand Your Ground immunity raised by a criminal 

defendant. See App. 6. 

Martin argued to the Second District that the Stand Your Ground 

amendment applies retroactively and, accordingly, that he was entitled to a new 

immunity hearing with the benefit of the more defendant-friendly burden of proof. 

Id. The Second District agreed. Id. Specifically, the court reasoned that “statutory 

changes to the burden of proof—the change at issue here—are invariably deemed 

procedural in nature for purposes of retroactive application.” Id. at 8. For that 
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reason, the court found that the amendment “can be applied retrospectively” to 

pending cases. Id. at 10. Because “Martin’s case was still pending when the 

legislature amended section 776.032,” id. at 11, the Second District held that 

“Martin is entitled to a new evidentiary hearing” on his assertion of Stand Your 

Ground immunity, id. at 13. In so doing, the Second District held that Article X, 

Section 9 of the Florida Constitution, which prohibits any “[r]epeal or amendment 

of a criminal statute” from “affect[ing] prosecution or punishment for any crime 

previously committed,” Art. X, § 9, Fla. Const., did not independently bar 

retroactive application of the Stand Your Ground amendment. In the court’s view, 

“this constitutional provision ‘relates to the offense itself, or the punishment 

thereof, and not to the remedy or procedure which the legislature may enact for the 

prosecution and punishment of offenses.’” App. 10 n.5 (quoting Mathis v. State, 12 

So. 681, 687 (Fla. 1893)). “Being bound to conclude that the amendment was 

procedural in nature,” the Second District considered itself similarly “bound to 

reject the State’s” Article X, Section 9 argument. App. 10 n.5. 

Finally, the Second District “pause[d] to acknowledge that since . . . Martin 

asserted a justifiable use of force affirmative defense in his trial, the jury’s verdict 

would seem to have addressed many, if not all, of the issues underlying . . . 

Martin’s immunity claim.” Id. at 13. But, after observing that Florida’s Stand Your 
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Ground law “is an immunity statute” that “does not exist as merely an affirmative 

defense,” id. (citation omitted), the Second District held that Martin “was entitled 

to an immunity hearing—which, now that the statute has been amended, means 

one where the State bears the burden of proof—before a jury could have been 

empaneled to decide whether . . . Martin was justified in his use of force,” id. at 

13-14. 

The Second District “recognize[d] that courts of other jurisdictions have 

reached contrary conclusions as to whether a statutory amendment to a burden of 

proof is procedural or substantive in nature.” Id. at 14; see id. at 9-10 n.4 (citing 

cases). For that reason, and because “applying section 776.032’s amendment 

retroactively . . . could impact a significant number of criminal proceedings,” id. at 

14, the Second District “certif[ied] the following question of great public 

importance” to this Court: 

IS THE 2017 AMENDMENT TO SECTION 776.032 OF THE 

FLORIDA STATUTES PROCEDURAL IN NATURE SUCH THAT 

THE AMENDMENT SHOULD BE APPLIED RETROACTIVELY 

TO CASES THAT WERE PENDING IN FLORIDA COURTS AT 

THE TIME OF THE AMENDMENT’S ENACTMENT? 

Id. at 15. 

After the Second District issued its opinion, the Third District held that 

Florida’s Stand Your Ground amendment “has no retroactive application.” Love v. 
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State, ---So. 2d---, No. 3D17-2112, 2018 WL 2169980, at *3 (Fla. 3d DCA May 

11, 2018) (emphasis added). In so holding, the Third District certified conflict with 

the Second District’s decision in this case. Id. at *4; see also id. at *2 n.3.  

SUMMARY OF THE ARGUMENT 

This Court should exercise its discretion to review this case because there 

exist irreconcilable holdings between two districts on the same question of law on 

a matter implicating criminal prosecutions throughout the State.1 The Second 

District held that Florida’s Stand Your Ground amendment is a procedural law that 

applies retroactively to cases pending on the amendment’s effective date (June 9, 

2017). This holding expressly and directly conflicts with the Third District’s 

decision in Love, which held that Florida’s Stand Your Ground amendment has no 

retroactive application. Because the Stand Your Ground amendment’s scope is, for 

many criminal defendants claiming self-defense, a case-dispositive issue, and 

because there are many Stand Your Ground claims that are affected by this issue, 

the Court should grant review to harmonize the District Courts’ irreconcilable 

decisions.  

                                                 
1 Because the Florida Rules of Appellate Procedure prohibit jurisdictional 

briefing for certified questions of great public importance, see Fla. R. App. P. 

9.120(d), this brief addresses only the Court’s jurisdiction to resolve the express 

and direct conflict between the Second and Third Districts. 
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ARGUMENT 

I. THE SECOND DISTRICT’S DECISION EXPRESSLY AND DIRECTLY 

CONFLICTS WITH A THIRD DISTRICT DECISION ON THE SAME LEGAL 

QUESTION. 

This Court has jurisdiction to review “any decision of a district court of 

appeal . . . that expressly and directly conflicts with a decision of another district 

court of appeal . . . on the same question of law.” Art. V, § 3(b)(3), Fla. Const.; see 

Wainwright v. Taylor, 476 So. 2d 669, 670 (Fla. 1985). The Second District’s 

decision regarding the retroactive effect of the recent Stand Your Ground 

amendment cannot be reconciled with the Third District’s resolution of the 

identical question in Love. This Court should grant review to resolve that conflict.  

Specifically, the Second District found that Florida’s Stand Your Ground 

amendment “is a procedural amendment” that “can be applied retrospectively.” 

App. 10. It reasoned that, “[i]n Florida, statutory changes to the burden of 

proof . . . are invariably deemed procedural in nature for purposes of retroactive 

application.” Id. at 8. In its view, “[n]either the substantive rights of a successful 

claim of immunity nor the necessary elements of proof to establish a claim of 

immunity were altered by the . . . amendment.” Id. at 10.  

The Second District also found no impediment to its holding in Article X, 

Section 9 of the Florida Constitution, which provides that “[r]epeal or amendment 
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of a criminal statute shall not affect prosecution or punishment for any crime 

previously committed.” Art. X, § 9, Fla. Const. According to the Second District, 

“this constitutional provision relates to the offense itself, or the punishment 

thereof, and not to the remedy or procedure . . . .” App. 10 n.5 (quotation marks 

omitted). This interpretation, the Second District reasoned, meant that it could 

apply the Stand Your Ground amendment retroactively without running afoul of 

the Florida Constitution. Id.  

The Third District, by contrast, held that it must treat Florida’s Stand Your 

Ground amendment “as a substantive change in the law” that “does not apply 

retroactively.” Love, 2018 WL 2169980, at *3 (emphasis added). In so holding, it 

found this Court’s decision in Smiley v. State, 966 So. 2d 330 (Fla. 2007), to be 

“particularly instructive, as well as controlling,” on “the issue of the statute’s 

retroactivity.” Love, 2018 WL 2169980, at *3. In Smiley, this Court explained that, 

when a statute “‘impos[es] new legal burdens,’” it “is treated as a substantive 

change in the law.” Smiley, 966 So. 2d at 334 (quoted in Love, 2018 WL 2169980, 

at *3 (emphasis omiited)). In the Third District’s view, the “amendment to section 

776.032 imposed a new legal burden on the State,” and, for that reason, must be 

treated as a substantive change that does not apply retroactively. Love, 2018 WL 

2169980, at *3. 
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Moreover, according to the Third District, Article X, Section 9 of the Florida 

Constitution did indeed prevent it from applying Florida’s Stand Your Ground 

amendment retroactively. Id. at **3-4. In the Third District’s view, Florida’s Stand 

Your Ground amendment “qualifies as a criminal statute because it affects whether 

the State can prosecute a defendant in the same manner as before.” Id. at *4. 

Because applying the Stand Your Ground amendment retroactively would mean 

that criminal defendants “could not be prosecuted in the same manner as before,” 

the Third District reasoned that “article X, section 9 of the Florida Constitution 

does not allow” Florida’s Stand Your Ground amendment “to be applied 

retroactively.” Id.  

In reaching its holding, the Third District was “cognizant” of Martin. Love, 

2018 WL 2169980, at *2 n.3. It nonetheless “disagree[d] with the Second District 

Court of Appeal’s” retroactivity holding and “further disagree[d]” with the Second 

District’s view regarding the effect of article X, section 9 of the Florida 

Constitution. Id. For that reason, the Third District, in Love, “certif[ied] conflict 

with the Second District Court of Appeal’s decision in Martin.” Id. 

As a result, courts of the Second District must apply Florida’s Stand Your 

Ground amendment retroactively, and courts of the Third District are forbidden 

from doing so. This constitutes the requisite “express and direct conflict” that the 
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Court’s conflict jurisdiction is designed to resolve. See Art. V, § 3(b)(3), Fla. 

Const. 

II. THE CONFLICT BETWEEN THE DISTRICT COURTS WARRANTS THIS 

COURT’S REVIEW. 

The express and direct conflict between the Second and Third Districts 

regarding the retroactivity vel non of Florida’s Stand Your Ground amendment 

provides the Court with jurisdiction to review this case. That conflict warrants this 

Court’s review.  

As the Second District correctly recognized, the retroactivity question 

“could impact a significant number of criminal proceedings.” App. 14. There are 

many criminal defendants asserting Stand Your Ground claims that arose before 

the Stand Your Ground amendment’s operative date but whose cases remain 

pending. Those fortunate enough to pass through the Second District will enjoy the 

benefit of the new pro-defendant burden of proof, while those with cases in the 

Third District must labor under the old standard. In many instances, the burden-of-

proof question is case dispositive; indeed, many circuit court judges, unsure of 

whether the Stand Your Ground amendment applies retroactively, have resorted to 

issuing Stand Your Ground orders in the alternative—i.e., one denying immunity if 

the defendant bears the burden of proof, and one granting immunity if the State 



 

10 
 

bears the burden. Thus, the conflict between the district courts is sufficiently 

important to merit this Court’s review.  

Finally, this Court should grant review in this case regardless of whether it 

also grants review in Love. As the Second District recognized, the Florida 

Legislature amended the Stand Your Ground law after Martin had been tried and 

convicted by a jury as charged. For that reason, this case squarely presents the 

question whether the recent Stand Your Ground amendment should apply 

retroactively even if doing so would invalidate a jury verdict rendered before the 

amendment took effect. Accordingly, this case would afford the Court the 

opportunity to determine the full extent to which—and not just whether—that 

amendment should be construed to apply retroactively. 

CONCLUSION 

This Court has jurisdiction and should grant review to resolve an express 

and direct conflict between the district courts of appeal.  
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