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STATEMENT OF THE FACTS AND CASE 

A. Legal Background 

The statutory scheme governing Stand Your Ground immunity is set forth in 

§ 776.032, Florida Statutes. That section provides immunity for “[a] person who 

uses force as permitted in s. 776.012, s. 776.013, or s. 776.031.” Id. As relevant, 

§ 776.012, Florida Statutes provides:  

(2) A person is justified in using or threatening to use deadly force if 
he or she reasonably believes that using or threatening to use such force 
is necessary to prevent imminent death or great bodily harm to himself 
or herself or another or to prevent the imminent commission of a 
forcible felony . . . . 
 

Id.  

In 2015, this Court held that “the defendant bears the burden of proof, by a 

preponderance of the evidence, to demonstrate entitlement to Stand Your Ground 

immunity at the pretrial evidentiary hearing.” Bretherick v. State, 170 So. 3d 766, 

775 (Fla. 2015). After Bretherick was decided, the Legislature added the following 

subsection to § 776.032: 

(4) In a criminal prosecution, once a prima facie claim of self-defense 
immunity from criminal prosecution has been raised by the defendant 
at a pretrial immunity hearing, the burden of proof by clear and 
convincing evidence is on the party seeking to overcome the immunity 
from criminal prosecution provided in subsection (1). 
 

See Ch. 2017-72, Laws of Fla. The amendment provided that it would “take effect 

upon becoming a law”—on June 9, 2017. Id.  
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This amendment changed the law in two distinct but interrelated ways: First, 

it shifted the burden to the State. Under the old law, the defendant had the burden of 

establishing that the accused is entitled to Stand Your Ground immunity. Bretherick, 

170 So. 3d at 775. The amended statute provides that, if a defendant makes out a 

prima facie case for immunity, the burden of proof shifts to the prosecution, which 

must prove that the defendant is not entitled to such immunity. § 776.032(4), Fla. 

Stat. Second, the amendment changed the quantum of proof required. Under the old 

law, the defendant had to prove by a preponderance of the evidence that he is entitled 

to Stand Your Ground immunity. Bretherick, 170 So. 3d at 775. Under the amended 

statute, if the defendant makes out a prima facie case, the prosecution has the burden 

of proving by clear and convincing evidence that the defendant is not entitled to 

Stand Your Ground immunity. § 776.032(4), Fla. Stat. 

B. Factual Background And Procedural History 

This case arises out of a fight outside of a Miami-Dade County nightclub on 

November 26, 2015. During the course of that fight, Petitioner Tashara Love “shot 

the victim, Thomas Lane, as he was about to hit her daughter.” Love v. State, 247 

So. 3d 609, 610 (Fla. 3d DCA 2018). The State charged Love with one count of 

attempted second-degree murder with a firearm. Love then asserted that, under 

Florida’s Stand Your Ground law, “she was immune from prosecution because she 

committed the crime while defending her daughter.” Id. Assuming Love had the 
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burden of proof, the trial court found that “[n]othing that Thomas did that evening 

could leave a reasonable person in fear that [Love’s daughter] would lose her life or 

suffer great bodily harm.” Id. After all, the trial court stressed, “[t]wice Thomas had 

walked away from confrontations after defending himself.” Pet. App. 24. The trial 

court found that if, on the other hand, the amendment applied retroactively and the 

State had the burden of proof, the Court would face “a very different situation” and 

Love would be entitled to immunity. See id. at 24-25.  

The Stand Your Ground amendment at issue here was enacted on June 9, 

2017, after Love shot Lane but before Love’s immunity hearing took place. 

Subsequently, at Love’s hearing, the circuit court held that (1) the amendment 

applied retroactively, but (2) the amendment was unconstitutional because it violated 

the separation of powers. As a result, the circuit court applied the original burden of 

proof, and found that Love did not establish by a preponderance of the evidence that 

she was immune from prosecution. 

Love then petitioned for a writ of prohibition, but the Third District denied 

her petition. In so doing, the court first held that the amendment was constitutional 

because it is a “procedural provisio[n] . . . intertwined with substantive rights” that 

“does not conflict with any rule of procedure promulgated by [this] Court.” Love, 

247 So. 3d at 611. The court then held that the amendment “did not apply to Love’s 

case because the crime she committed occurred before the amendment’s effective 
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date, and the statute has no retroactive application.” Id. at 612.1 Noting that the 

Second District had recently held in Martin v. State, --- So. 3d ---, 2018 WL 2074171 

(Fla. 2d DCA May 4, 2018), that the amendment does apply retroactively, the Third 

District certified conflict with Martin.2 In Martin, the Second District had applied 

the amendment retroactively even though, unlike here, the case had already 

proceeded to a jury trial and Martin had been convicted. 2018 WL 2074171, at *1. 

In other words, the Second District remanded for a new Stand Your Ground hearing 

even though a jury had already concluded beyond a reasonable doubt that Martin did 

not act in self-defense. Id. at *3. 

Love invoked this Court’s discretionary jurisdiction over the retroactivity 

issue on which the Third District certified conflict, and on June 26, 2018, the Court 

accepted jurisdiction. The District Courts of Appeal, however, continued to address 

                                                 
1 See also Bailey v. State, 246 So. 3d 555, 556 (Fla. 3d DCA 2018) (expressly 

following Love); Lopez v. State, No. 3D17-2362, 2018 WL 3342871, at *1 (Fla. 3d 
DCA June 19, 2018) (denying petition for writ of prohibition, citing Love); Sexton 
v. State, No. 3D18-1500, 2018 WL 4100385, at *1 (Fla. 3d DCA Aug. 29, 2018) 
(same). 

2 See also Sullivan v. State, No. 2D16-5065, 2018 WL 3636749, at *1 (Fla. 2d 
DCA Aug. 1, 2018) (reversing conviction and remanding for new Stand Your 
Ground hearing in light of Martin); Catalano v. State, No. 2D16-3307, 2018 WL 
3447247, at *1 (Fla. 2d DCA July 18, 2018) (same); Aldrich v. State, 247 So. 3d 460 
(Fla. 2d DCA 2018) (denying petition for writ of prohibition but noting that 
petitioner could seek a new immunity hearing under Martin); Bivens v. State, 250 
So. 3d 31 (Fla. 2d DCA 2018) (same); Ismal v. State, 250 So. 3d 33 (Fla. 2d DCA 
2018) (same). 
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the issue.  

· In Commander v. State, 246 So. 3d 1303 (Fla. 1st DCA 2018) (Mem.), 

the incident in question occurred before the amendment, but the defendant’s 

immunity hearing occurred after the amendment; the trial court denied defendant’s 

motion for immunity. But the First District granted a writ of prohibition and 

remanded for the trial court “to reconsider [defendant’s motion to dismiss] based on 

the evidence presented at the [previously held] hearing and the state’s burden of 

proof under” the amended statute. Id. at 1304. In doing so, the court did not 

independently assess whether the amendment was retroactive. Instead, the court 

relied on the “prosecutor’s agreement at the evidentiary hearing that the state had 

the burden to prove that [the defendant] was not” entitled to immunity. Id. at 1303. 

Although several appeals pending in the First District address the retroactivity issue 

in cases where no (mistaken) concession occurred (e.g., Boston v. State, No. 1D17-

5190 (Fla. 1st DCA); Aviles-Manfredy v. State, No. 1D17-3005 (Fla. 1st DCA)), the 

First District has not subsequently addressed the issue. 

· Then, in Hight v. State, --- So. 3d ---, 2018 WL 3769191 (Fla. 4th DCA 

Aug. 8, 2018), the Fourth District sided with the Third District and held that the 

amendment does not apply retroactively. The court reasoned that “there can be no 

doubt that the imposition of new burdens of persuasion and proof upon the state 

under [the amendment] is a ‘substantive change in the law’ due to the creation of 
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‘new legal burdens.’” Id. at *3 (quoting Smiley v. State, 966 So. 2d 330, 334 (Fla. 

2007)). The court also concluded that Article X, section 9 of the Florida Constitution, 

which “forbids retroactive application of legal changes whether beneficial or 

harmful to the defendant, as its purpose is to forbid the application of legal changes 

that would harm the state.” Id. at *4. And the court relied on “the governing principle 

of separation of powers which requires [the court’s] deference to the legislature 

when the legislature clearly states in the text of the statute that ‘[t]his act shall take 

effect upon becoming law,’” as the amendment here did. Id. at *5. That language, 

the court explained, “is clear and controlling evidence of legislative intent.” Id. 

· In Langel v. State, --- So. 3d ---, 2018 WL 4214359 (Fla. 4th DCA Sept. 

5, 2018), the Fourth District reaffirmed its holding in Hight, and further explained 

its reasoning. The court similarly relied on the statute’s effective date; concluded 

that it “substantively alters criminal law” by “creat[ing] new legal rights for those 

asserting a claim of self-defense immunity” and “imposes new legal burdens on the 

state to maintain a prosecution”; and held that the amendment “has a substantive 

effect on the right to immunity and falls within the broad scope of article X, section 

9.” Id. at *2. The court also rejected the defendant’s argument that “the legislative 

history of the amendment shows that the Legislature was responding to” Bretherick 

and “seeking to clarify what its intent had been all along,” noting that defendant had 

“ignore[d] district court of appeal decisions that established the preponderance of 
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the evidence standard and placed the burden on the defendant for many years before 

the Legislature changed the law.” Id. And, as the court pointed out, it was “aware of 

no Florida Supreme Court case holding that a change to the legal standard applicable 

to an affirmative defense in a criminal matter (particularly one governing the 

substantive right to immunity from prosecution) is purely procedural.” Id. at *2 n.1. 

· In Fuller v. State, --- So. 3d ---, 2018 WL 4659067 (Fla. 5th DCA Sept. 

28, 2018), the Fifth District held that the Stand Your Ground amendment applies 

retroactively. Relying heavily on Shaps v. Provident Life & Accident Ins. Co., 826 

So. 2d 250 (Fla. 2002), the court concluded that the amendment was procedural in 

nature because of the “general rule in Florida that statutory modification of the 

burden of proof is procedural, not substantive.” Fuller, 2018 WL 4659067, at *12. 

The court then reasoned that this conclusion precluded any requirement that it 

consider whether the Legislature intended the amendment to apply retroactively. Id. 

at *13. It also relied on that conclusion to hold that Article X, section 9 of Florida’s 

Constitution does not bar retroactive application. Id. at *14. 

In sum, the Third and Fourth Districts have held that the Stand Your Ground 

amendment does not apply retroactively, while the Second and Fifth Districts have 

held that it does, and the First District has relied on an erroneous concession by the 

State that it does. 
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SUMMARY OF ARGUMENT 

The Third District correctly held that the Stand Your Ground amendment 

should not be applied to immunity claims based on conduct that took place before 

the amendment went into effect. A presumption against retroactive application 

applies because the amendment affects a substantive right and imposes a new legal 

burden; no legislative intent—let alone clearly expressed legislative intent—

overcomes that presumption; the inclusion of an effective date supports the 

conclusion that the Legislature did not intend for the amendment to be retroactively 

applied; and retroactive application would needlessly raise substantial constitutional 

concerns. 

I.  This Court generally presumes that a statute should not be applied 

retroactively if it affects substantive rights or imposes new legal burdens. The Stand 

Your Ground amendment is just such a law. The amendment shifts the burden of 

proof governing a statutory immunity claim to the State and increases the quantum 

of proof required by the party bearing that burden. Taken together, those changes 

significantly alter the substantive immunity defense available under the Stand Your 

Ground law—in effect, transforming what used to be a kind of affirmative defense 

into something much more akin to a new element of the offense. What is more, the 

statute assuredly imposes a new legal burden on the State: Under the old version of 

the law, a defendant who committed a violent offense could be prosecuted, absent 
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any further showing by the State, unless the defendant demonstrated that he was 

entitled to Stand Your Ground immunity at a pretrial hearing. Under the amended 

statute, a defendant who raises a prima facie claim of immunity may not be 

prosecuted unless the State proves, by clear and convincing evidence, that the 

defendant is not entitled to immunity.  

In her opening brief, Love claims that the general presumption against 

retroactive application does not apply because the amendment is “procedural” in 

nature. Below, however, Love defended the constitutionality of the very same 

amendment by arguing that the amendment is intimately intertwined with the 

substantive rights conferred by the Stand Your Ground law. Thus, Love’s position 

on appeal boils down to the assertion that the amendment is inextricably intertwined 

with substantive rights for purposes of the separation-of-powers analysis but purely 

procedural for purposes of the statutory retroactivity analysis.  

The State’s position, by contrast, has the benefit of consistency: Under both 

the retroactivity analysis and the constitutional analysis, the Court should look 

beyond conclusory and formalistic labels and examine how the statute works and 

what it does in practice. That inquiry supports the conclusion that the amendment, 

at a minimum, substantially affects and is intimately intertwined with substantive 

rights for purposes of both the statutory retroactivity analysis and the constitutional 

separation-of-powers analysis. 
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II.  A.  The sole evidence of legislative intent—the Legislature’s inclusion of 

an effective date—supports the conclusion that the Legislature did not intend for 

amendment to be applied retroactively to conduct that took place before the amended 

statute went into effect. Love fails to identify any evidence of legislative intent to 

the contrary in either the text or the legislative history, let alone the requisite “clear 

evidence.” Nor is the amendment, enacted 12 years after the original Stand Your 

Ground law, a mere “clarification” of that law: As this Court has repeatedly 

explained, such a lengthy period of time between legislative enactments precludes 

the later enactment from being a clarification. Moreover, the amendment was 

enacted long after controversy arose over the applicable burden of proof. 

B.  Assuming arguendo that legislative intent is debatable, interpreting the 

amendment to apply retroactively would needlessly raise substantial constitutional 

concerns under Article X, section 9 of Florida’s Constitution. As this Court has 

explained, that provision was intended to require the criminal statute in effect at the 

time of the crime to govern the defendant’s prosecution. The amendment at issue 

here is a criminal statute, and it precludes prosecuting defendants in the same manner 

as before. Accordingly, construing the amendment to apply retroactively would 

create rather than avoid constitutional doubts.   

III.  In disposing of this case, this Court need not and should not decide 

whether the Stand Your Ground amendment violates the separation of powers by 
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infringing on this Court’s authority to promulgate rules of judicial procedure. This 

Court did not grant review to decide that question, neither party has raised the issue 

in this Court, the lower courts are not divided on that question, both parties now 

agree that the amendment is constitutional, potential amici on both sides were not 

fairly on notice that the Court would take up that issue in this case, and this Court 

should not be asked to resolve any such constitutional question in the absence of full 

adversarial briefing. If the Court is nevertheless inclined to reach this issue, the State 

respectfully requests the opportunity to submit supplemental briefing. 

STANDARD OF REVIEW 

Whether the amendment to the Stand Your Ground law “is applicable to cases 

pending at the time of its enactment is a pure question of law” subject to de novo 

review. Smiley v. State, 966 So. 2d 330, 333 (Fla. 2007). 

ARGUMENT 

The June 9, 2017 amendment to Section 776.032 does not apply retroactively 

to Love’s November 26, 2015 crime. “The presumption against retroactive 

application of a law that affects substantive rights, liabilities, or duties is a well 

established rule of statutory construction.” Arrow Air, Inc. v. Walsh, 645 So. 2d 422, 

425 (Fla. 1994). “To rebut this presumption against retroactive application,” courts 

must inquire as to “whether there is clear evidence of legislative intent to apply the 

statute [retroactively]” and, if such evidence exists, “whether retroactive application 
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is constitutionally permissible.” Smiley, 966 So. 2d at 336 (quoting Metro. Dade Cty. 

v. Chase Federal Hous. Corp., 737 So. 2d 494, 499 (Fla. 1999)).  

I. THE STAND YOUR GROUND AMENDMENT AFFECTS SUBSTANTIVE RIGHTS 
AND IMPOSES A NEW LEGAL BURDEN. 

a.  Properly understood, the Stand Your Ground amendment is one “affecting 

substantive rights” and “imposing new legal burdens.” Arrow Air, 645 So. 2d at 424 

(emphasis added). Although burdens of proof can be conceptualized as procedural 

in nature, e.g., Shaps v. Provident Life & Accident Ins. Co., 826 So. 2d 250, 254 (Fla. 

2002), “[t]he distinction between substantive and procedural law is neither simple 

nor certain.” Caple v. Tuttle’s Design-Build, Inc., 753 So. 2d 49, 53 (Fla. 2000). In 

fact, the same law may be substantive for some purposes and procedural for others. 

E.g., Sch. Bd. Of Broward Cty. v. Price, 362 So. 2d 1337, 1339 (Fla. 1978) (“The 

prohibition of the statute is surely procedural, just as it is substantive.”); In re 

Commitment of Cartwright, 870 So. 2d 152, 161 (Fla. 2d DCA 2004) (“[A] statute 

may be deemed procedural for purposes of Ex-Post-Facto-Clause analysis, while the 

same statute is deemed substantive for purposes of analysis under article V, section 

2.”).  

Here, the amendment does not merely change the quantum of proof that a 

party must offer as to one discrete issue in a civil case. Instead, it both shifts the 

burden of persuasion to the other party and increases the quantum of proof that the 
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party must offer, all as to a claim of complete immunity from criminal prosecution. 

Taken together, those changes plainly “affect[]” the “substantive rights, liabilities, 

[and] duties” implicated by the Stand Your Ground law. See Arrow Air, 645 So. 2d 

at 425.  

In fact, these changes work a significant transformation of the immunity 

defense. Under the old law, a defendant who raised a prima facie claim of Stand 

Your Ground immunity could be prosecuted for a criminal offense arising out of that 

conduct, without any further showing by the State, unless he could prove, by a 

preponderance of the evidence, that he reasonably believed his use of force was 

justified. Under the new law, the same defendant may engage in the exact same 

conduct, but he may not be criminally prosecuted unless the State (as opposed to the 

defendant) proves that the defendant is not entitled to immunity (not that he is 

entitled to immunity) under a heightened burden of proof (i.e., clear and convincing 

evidence, rather than a preponderance of the evidence). In effect, then, the Stand 

Your Ground amendment transforms what used to be a kind of affirmative defense 

into something much more akin to a new element of the offense.   

What is more, the statute assuredly imposes a new legal burden on the State: 

Under the old version of the law, a defendant who committed a violent offense could 

be prosecuted, absent any further showing by the State, unless the defendant 

demonstrated that he was entitled to Stand Your Ground immunity at a pretrial 
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hearing. Under the amended statute, a defendant who raises a prima facie claim of 

immunity may not be prosecuted unless the State proves, by clear and convincing 

evidence, that the defendant is not entitled to immunity.  

In Smiley, the Florida Supreme Court identified two different statutes—

including the Stand Your Ground law then in effect—that it deemed substantive for 

purposes of retroactivity analysis. 966 So. 2d at 335-36 (citing §§ 775.051, 776.013, 

Florida Statutes). Both statutes, the Court stressed, “significantly change[d] the 

affirmative defenses available to defendants.” Id. at 336. The same is true of the 

amendment here. Indeed, the relevant staff analysis underscores that “[t]his bill 

substantially amends section 776.032, Florida Statutes.” See Fla. S. Bill Analysis & 

Fiscal Impact Statement of February 7, 2017 for Bill CS/SB 128, at 8 (emphasis 

added).  

Thus, at a minimum, the recent amendment may be “treated as a substantive 

change in the law” because it “impose[s] new legal burdens” on the prosecution. 

Smiley, 966 So. 2d at 334 (emphasis added); see Langel v. State, --- So. 3d ---, 2018 

WL 4214359 (Fla. 4th DCA Sept. 5, 2018) (“Even if the statute has procedural 

aspects in its shifting of legal burdens, it has a substantive effect on the right to 

immunity”). The amended statutes “require[es] the State to prove by clear and 

convincing evidence that the defendant is not entitled to Stand Your Ground 

Immunity.” Love v. State, No. 3D17-2112, 2018 WL 2169980, at *3 (Fla. 3d DCA 
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May 11, 2018). “Requiring the state to go forward with clear and convincing 

evidence after the defendant’s initial prima facie claim is clearly a ‘new legal 

burden.’” Hight, 2018 WL 3769191, at *3.  

In short, “the imposition of new burdens of persuasion and proof upon the 

state”  gives rise to “a ‘substantive change in the law’ due to the creation of ‘new 

legal burdens.’” As a result, “a presumption of prospective application 

must . . . underlie the further analysis of the legislation.” Smiley, 966 So. 2d at 336.  

b.  Although Love argues that “no court had ever held—until now—that a law 

allocating the burden of proof was anything other than a mode of procedure 

presumptively applicable to pending cases” (Init. Br. 10), Love herself has expressly 

and repeatedly conceded that the amendment is, at a minimum, “‘intertwined with’ 

substantive rights conferred by the same law,” Pet. for Writ of Prohibition at 3 (“That 

is exactly the effect of Section 776.032(4).”); id. at 12 (“The amendment is 

intertwined with that substantive provision because it establishes the burden of proof 

applicable at the hearing at which a citizen’s entitlement to that substantive right is 

adjudged.”); id. at 14 (“The burden-of-proof amendment is instead merely incidental 

to, and intertwined with, the substantive rights conveyed in the Stand Your Ground 

law.”).  

Love thus finds herself in the awkward position of arguing that the amendment 

is purely procedural for purposes of the statutory retroactivity analysis even though 
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it is intertwined with substantive rights for purposes of the constitutional separation-

of-powers analysis. Compare Init. Br. 13-17, 24-27, with Love’s Petition for Writ of 

Prohibition at 2, 12, 14.  The State’s position, by contrast, has the benefit of 

consistency: Under both the retroactivity analysis and the constitutional analysis, the 

Court should look beyond conclusory and formalistic labels and examine how the 

statute works and what it does in practice. That inquiry supports the conclusion that 

the amendment, at a minimum, substantially affects and is intimately intertwined 

with substantive rights for purposes of both the statutory retroactivity analysis and 

the constitutional separation-of-powers analysis. 

What is more, Love identifies no case where a Florida court ever held that a 

criminal statute that both shifted the burden of persuasion to the other party and 

increased the quantum of proof constituted a procedural change that was 

retroactively applicable.3 Instead, Love relies only on cases like Summerlin v. 

Tramill, 290 So. 2d 53 (Fla. 1973), in which the Legislature simply lowered 

plaintiffs’ burden of proof from “gross negligence” to “ordinary negligence.” 

Summerlin is inapposite because unlike here, the Legislature did not shift the burden 

                                                 
3 For the same reason, Love’s assertion that “[p]rior to the Third District’s 

decision in this case, every Florida court to address similar enactments had ruled that 
burdens of proof are a matter of procedure” (Init. Br. 13) is inaccurate, as none had 
confronted a change that both shifted the burden of proof and increased the quantum 
of proof. 
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of persuasion from one party to the other, let alone combine that shift with an 

increase to the quantum of proof required. See Walker & LaBerge, Inc. v. Halligan, 

344 So. 2d 239, 243 (Fla. 1977) (characterizing the statute at issue in Summerlin as 

merely “modif[ying] plaintiff’s burden of proof requirement”). Several of the cases 

on which Love relies are distinguishable for the same reason. E.g., Init. Br. 15 (citing 

Stuart L. Stein, P.A. v. Miller Indus., Inc., 564 So. 2d 539, 540 (Fla. 4th DCA 1990) 

(involving elevation of burden of proof); Ziccardi v. Strother, 570 So. 2d 1319, 1321 

(Fla. 2d DCA 1990) (same). 

Other cases on which Love relies are not binding on this Court and are also 

readily distinguishable. In Litvin v. St. Lucie Cty. Sheriff’s Dep’t, 599 So. 2d 1353, 

1355 (Fla. 1st DCA 1992), for example, the First District addressed a provision 

“relat[ing] to the time, manner, scope, and circumstances under which a job search 

report must be made in connection with a wage loss claim.” The court expressly 

acknowledged that a time limit on filing would be “given only prospective effect in 

the absence of clear legislative expression to the contrary”; nevertheless, the court 

concluded that “a wage loss claim does not arise upon the occurrence of the accident 

or injury,” but instead “arises upon the occurrence of each period of wage loss.” Id. 

at 1355-56. Right or wrong, that claim-specific holding has no application here.  

Similarly unavailing is City of Clermont v. Rumph, 450 So. 2d 573 (Fla. 1st 

DCA 1984). There, the First District acknowledged that “the substantive rights of 
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the parties in a workers’ compensation case are determined by the law in effect at 

the time of the claimant’s injury.” Id. at 575. The First District opined, apparently in 

dicta, that “the contested amendment” in that case was “a procedural burden-of-

proof amendment” and that “the provision’s applicability is therefore not governed 

by the date of claimant’s accident and injury.” Id. But the court did not clearly 

resolve that issue: “To whatever extent the 1983 amendment applies in this case,” 

the court explained, “we conclude that claimant has satisfied the evidentiary burden 

which the amendment imposes.” Id. (emphasis added); see id. at 575 n.4 (“We do 

not consider the further issue, not argued by the parties, as to whether the amendment 

should not apply because periods of claimed wage loss in this case occurred prior to 

the enactment’s effective date.”). Unlike the Stand Your Ground amendment, 

moreover, the 1983 amendment at issue in Rumph did not shift the burden of proof 

from one party to another with respect to a complete defense to liability in a criminal 

case; instead, it either added to or else clarified the scope of the preexisting burden 

of proof that an earlier (1979) statute had already imposed on an employee seeking 

to establish a wage loss claim in a civil case. See id.      

In Kenz v. Miami-Dade County, 116 So. 3d 461 (Fla. 1st DCA 2013), the 

Third District considered an amendment requiring a plaintiff to prove that a business 

establishment had actual or constructive notice of a hazardous condition when 

bringing certain negligence actions. Id. at 464. The Third District rejected the 
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argument that the amendment “create[d] any new element of a cause of action for 

negligence” and instead construed it as “codify[ing] a means and method by which 

a plaintiff shows that the defendant-business establishment has breached its duty of 

care.” Id. at 464 (emphasis in original). In other words, the amendment at issue in 

Kenz merely formalized the “means” by which a plaintiff must “establish[] the 

element of breach of duty.” Id. The Stand Your Ground amendment, in contrast, 

wholly relieves a criminal defendant from her burden of demonstrating entitlement 

to immunity and instead transfers the burden to the prosecution. Like Litvin and 

Rumph, moreover, Kenz had no occasion to consider the constitutional concerns that 

arise when an amendment to a criminal statute is construed to applied retroactively. 

See infra at 30-35. 

Love also contends that the amendment does not affect substantive rights 

because it “simply affects how a fact finder at the pretrial hearing will proceed to 

adjudicate the individual’s claim of immunity.” Init. Br. 16. To the contrary, the 

amendment creates a new substantive right of immunity from prosecution unless the 

State can establish at a pretrial hearing that the defendant did not act in self-defense. 

Previously, defendants had no such right; they were not entitled to immunity from 

prosecution unless they could prove at a pretrial hearing that they did act in self-

defense. 

c.  Nor are Martin or Fuller, in which the Second and Fifth Districts concluded 
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that the amendment applies retroactively, persuasive. Those decisions suffer from 

several flaws. 

To begin with, in holding that the amendment was procedural, both courts 

relied heavily on the “general rule” that changes to the burden of proof are 

procedural. In Martin, for example, the court relied solely on its understanding that 

“[i]n Florida, statutory changes to the burden of proof . . . are invariably deemed 

procedural in nature for purposes of retroactive application.” 2018 WL 2074171, at 

*2 (emphasis added). That understanding, however, was incorrect. See Broadspire 

v. Jones, 164 So. 3d 708, 710 (Fla. 1st DCA 2015) (“Not all changes in the burden 

of proof are retroactive.”). Moreover, the chief authority on which both the Martin 

and Fuller courts relied for this proposition was not so absolute: In Shaps, the Court 

stated only that “generally in Florida the burden of proof is a procedural issue.” 826 

So. 2d at 254 (emphasis added); see also id. (describing it as a “general rule”). 

Indeed, in Florida Insurance Guaranty Ass’n, Inc. v. Devon Neighborhood Ass’n, 

Inc., the Court cautioned that although procedural rules will, as a “general rule,” 

apply retroactively, if a statute “accomplishes a remedial purpose by creat[es] new 

substantive rights or impos[es] new legal burdens, the presumption against 

retroactivity would still apply.” 67 So. 3d 187, 194 (Fla. 2011).4 

                                                 
4 The Martin court also “recognize[d] that courts of other jurisdictions have 

reached contrary conclusions as to whether a statutory amendment to a burden of 
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Moreover, any general rule that changes to the burden of proof are procedural 

and thus not retroactive does not apply here. As discussed, the amendment does not 

merely change the defendant’s quantum of proof. It relieves him of the burden of 

proof once he has raised a prima facie claim of self-defense immunity, and it imposes 

a burden of proof on the State, which previously had none. In other words, the 

amendment fundamentally “alter[ed] what the [State] must prove” to get to trial on 

the underlying offense—previously, the State did not have to prove anything. A.W., 

184 So. 3d at 1183. Instead of assessing whether a defendant acted in self-defense, 

courts now must assess whether a defendant did not act in self-defense, which 

represents a substantive shift. See A.W., 184 So. 3d at 1183 (“The legal construct of 

a burden of proof (the measuring device) must not be confused with the underlying 

elements of a claim (the subjects to be measured).”); see also Am. Optical Corp. v. 

Spiewak, 73 So. 3d 120, 132 n.1 (Fla. 2011) (holding that a legislative change 

requiring plaintiffs to meet a “new standard . . . to avoid dismissal of their cases” 

                                                 
proof is procedural or substantive in nature.” 2018 WL 2074171, at *4 & n.4 
(collecting cases); see also id. (citing Amendments to Fla. Rules of Crim. P. & Fla. 
Rules of App. P., 875 So. 2d 563, 567 (Fla. 2004) (Pariente, J., concurring), in which 
Justice Pariente highlighted “concerns about whether the burden of proof is a 
substantive or procedural requirement”); Langel, 2018 WL 4214359, at *2 n.1 
(“other courts, including the Supreme Court of the United States, have ruled that the 
burden of proof is substantive” (citing Raleigh v. Illinois Dep’t of Revenue, 530 U.S. 
15, 20-21 (2000))). Those cases provide additional support for the proposition that 
statutes regulating or reallocating the burden of proof need not be deemed procedural 
for purposes of a statutory retroactivity analysis. 
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was a substantive change (citing Smiley, 966 So. 2d at 334)). In other words, even if 

the amendment were procedural in nature, the “general rule” would not apply 

because the amendment affects substantive rights and imposes a new legal burden. 

Smiley, 966 So. 2d at 336. In sum, neither Martin nor Fuller is persuasive.  

Commander v. State, where the First District “accept[ed] the state’s 

concession of error,” is similarly unpersuasive. 246 So. 3d 1303 (Fla. 1st DCA 2018) 

(Mem.). The prosecutor mistakenly conceded that “the state had the burden to prove 

that Commander was not immune from prosecution,” even though Commander’s 

crime occurred in November 2016, well before the amendment’s July 2017 effective 

date. The First District’s decision contains no analysis of the retroactivity issue, 

which detracts from Commander’s persuasive value. And at least two cases in which 

the retroactivity issue is squarely presented (without any concession of error) are 

currently pending in the First District. See Boston v. State, No. 1D17-5190; Aviles-

Manfredy v. State, No. 1D17-3005. 

Thus, because the Stand Your Ground amendment affects substantive rights 

and imposes new legal burdens, “a presumption of prospective application 

must . . . underlie the further analysis of the legislation,” Smiley, 966 So. 2d at 336.  
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II. NEITHER PRONG OF THIS COURT’S RETROACTIVITY ANALYSIS IS SATISFIED 
HERE. 

The presumption against retroactivity can be overcome only if Love can 

satisfy both prongs of the two-pronged retroactivity test established by this Court. 

But she cannot establish either: No “clear evidence” of legislative intent to apply the 

amendment retroactively exists; to the contrary, the inclusion of an effective date 

supports the conclusion that the Legislature did not intend to make the recent 

amendment retroactively applicable to conduct that took place before that effective 

date, and no evidence of legislative intent, clear or otherwise, points the other way. 

In addition, applying the amendment retroactively would needlessly raise substantial 

constitutional concerns. The amendment therefore does not apply retroactively. 

A. No “clear evidence” of retroactive intent exists. 

Love cannot rebut the presumption against retroactivity because Love cannot 

point to any evidence, let alone any “clear evidence,” that the Legislature intended 

the amendment to apply retroactively. This Court has “consistently required the first 

prong of a retroactivity analysis to inquire into whether there is clear evidence of 

legislative intent” to apply the statute retroactively. Devon Neighborhood, 67 So. 3d 

at 194. Because none exists, the Court “need not address whether retroactive 

application of the amendments would be constitutional.” Id. at 197. 
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In Devon Neighborhood, the Court stressed “[t]he importance of legislative 

intent in the retroactivity analysis.” 67 So. 3d at 194. As the Court explained, 

legislative intent has been of critical importance since at least 1887, when the Court 

stated that “[i]t is a rule of construction that a statute shall not be given a 

retrospective effect, unless its terms show clearly that such an effect was intended.” 

Id. (quoting McCarthy v. Havis, 2 So. 819, 821 (1887)). The Court went on to cite 

additional cases establishing that statutes apply only prospectively unless retroactive 

intent was “plainly intended.” Id. (quoting In re Seven Barrels of Wine, 83 So. 627, 

632 (1920)). Indeed, attaching prospective effect only in the absence of clear 

legislative intent to the contrary “is an appropriate default rule . . . [b]ecause it 

accords with widely held intuitions about how statutes ordinarily operate.” Arrow 

Air, 645 So. 2d at 425 (quoting Landgraf v. USI Film Prods., 511 U.S. 244, 272 

(1994)). 

“[T]o determine legislative intent as to retroactivity,” the Court must look 

“both to the purpose behind the enactment of the statute and the terms of the statute.” 

Bionetics Corp. v. Kenniasty, 69 So. 3d 943, 949 (Fla. 2011). This is a high bar: 

“[T]he intention of the Legislature to give it a retroactive effect [must be] expressed 

in language to[o] clear and explicit to admit of reasonable doubt.” Trustees of Tufts 

Coll. v. Triple R. Ranch, Inc., 275 So. 2d 521, 524 (Fla. 1973); see Chase Federal, 



25 

737 So. 2d at 499 (explaining that courts must inquire as to whether there is “clear 

evidence of legislative intent to apply the statute retrospectively”). 

Here, “[n]othing in the plain language of the statute indicates an intent to 

retroactively apply the amendment to offenses committed before its effective date.” 

Langel, 2018 WL 4214359, at *2. And nothing in the legislative history sheds any 

light on whether the Legislature intended it to apply retroactively. See Fla. S. Bill 

Analysis & Fiscal Impact Statement, CS/SB 128 (February 7, 2017); see also Feris 

v. Club Country of Fort Walton Beach, Inc., 138 So. 3d 531, 536 (Fla. 1st DCA 

2014) (relying on the fact that law enacting statute “contain[ed] no express statement 

as to the Legislature’s intent on retroactive application”).  

 Conspicuously absent from Love’s brief is any evidence, in either the text 

itself or the legislative history, of the Legislature’s intent to apply the amendment 

retroactively.5 Instead, Love attempts to flip the presumption around, arguing that 

“[g]iven the absence of even a single contrary indication of legislative intent,” the 

amendment “was meant to apply to pending cases.” Init. Br. 24. That is not the law. 

See Devon Neighborhood, 67 So. 3d at 194. Instead, the amendment applies only 

prospectively absent “clear evidence” that it applies retroactively—and here it is 

                                                 
5 Although Love asserts that “the amended statute’s plain language readily 

enacted a retroactive change to the burden of proof in immunity cases” (Init. Br. 21), 
Love points to no statutory text providing that the amendment applies 
retroactively—because none exists. 
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Love who cannot point to “even a single contrary indication of legislative intent.” 

And “[a]t the very least, the circumstances here do not establish ‘clear evidence of 

legislative intent for retroactivity.’” Feris, 138 So. 3d at 536 (quoting Devon, 67 So. 

3d at 196) (emphasis added). 

In fact, the only evidence of the Legislature’s intent—its inclusion of an 

effective date—is that the amendment does not apply retroactively. The 

“Legislature’s inclusion of an effective date for an amendment is considered to be 

evidence rebutting intent for retroactive application of a law.” Devon, 67 So. 3d at 

196; see Feris, 138 So. 3d at 536 (same); Ramcharitar v. Derosins, 35 So. 3d 94, 98 

(Fla. 3d DCA 2010) (same); Pondella Hall For Hire, Inc. v. Lamar, 866 So. 2d 719, 

722 (Fla. 5th DCA 2004) (same). This rule is rooted in “the governing principle of 

separation of powers which requires our deference to the legislature when the 

legislature clearly states in the text of the statute” what the effective date is. Hight, 

2018 WL 3769191, at *5. “The effective date of the statute has meaning and 

represents the will of the legislature,” and “an unambiguous effective date is clear 

and controlling evidence of legislative intent.” Id.  

Here, the law enacting the amendment provided that it would “take effect 

upon becoming a law” on June 9, 2017. Love faults the State for contending that the 

effective date “somehow changed the analysis.” Init. Br. 22. But laws passed by the 

Legislature must be construed in light of this Court’s precedents, which hold that the 
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inclusion of an effective date tends to rebut the notion that the Legislature intended 

retroactive application.  See Devon Neighborhood, 67 So. 3d at 196; Langel, 2018 

WL 4214359, at *2 (relying on Devon Neighborhood in concluding that the effective 

date here rebuts retroactive application). 

Love next counters that the inclusion of an effective date does not always 

“supersede the clearly expressed legislative intent that the statute be applied 

retroactively.” Init. Br. 22 (quoting Chase Federal, 737 So. 2d at 502). That is true 

but irrelevant here, where there is no “clearly expressed legislative intent that the 

statute be applied retroactively.” Examining Chase Federal, and the case it was 

discussing in connection with the statement Love quotes, makes this clear. In Chase 

Federal, the Court rejected the argument that, no matter how clearly other evidence 

indicates legislative intent to have a statute apply retroactively, “the inclusion of an 

effective date rebuts any interpretation in favor of retroactivity.” Id. (emphasis 

added). In making that argument, petitioner relied on Hassen v. State Farm Mut. 

Auto. Ins. Co., 674 So. 2d 106, 109-10 (Fla. 1996), where the Court considered 

whether a statutory provision that was “silent as to its forward or backward reach 

except for an effective date” applied retroactively. Chase Federal, 737 So. 2d at 502. 

By contrast, another provision in the same statute “expressly stat[ed] that it was to 

be retroactively applied.” Id. The Court concluded that had the Legislature intended 

the provision under consideration to apply retroactively, “it would have so stated, as 
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it did in connection” with the other provision. Hassen, 674 So. 2d at 109. Then, in 

Chase Federal, the Court refused to interpret Hassen as standing for the proposition 

that including an effective date is dispositive even where the legislature expressed 

an intent to apply the statute retroactively. 737 So. 2d at 502. And in Chase Federal, 

unlike here, the statute at issue was “not silent as to its retroactive effect.” Id. 

(emphasis added). 

Rather than pointing to any statutory text or legislative history indicating that 

the Legislature intended that the amendment apply retroactively, Love shifts gears 

and argues that the amendment was merely a clarification of the Legislature’s intent 

when it passed the original Stand Your Ground law—in 2005. See Init. Br. 17-21. 

But twelve years elapsed between the original law and the amendment, and it is well 

settled that “[l]ong periods between original enactment and amendment render use 

of the amendment to demonstrate original legislative intent inappropriate.” Hardee 

Cty. v. FINR II, Inc., 221 So. 3d 1162, 1166 (Fla. 2017); see Parole Comm’n v. 

Cooper, 701 So. 2d 543, 544-45 (Fla. 1997) (“it is inappropriate to use an 

amendment enacted ten years after the original enactment to clarify original 

legislative intent”). In fact, this Court has already rejected the argument Love 

advances out of hand, reasoning that “[i]t would be absurd . . . to consider legislation 

enacted more than ten years after the original act as a clarification of original intent; 

the membership of the [previous] legislature substantially differed from that of 
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the . . . legislature” ten years later. State Farm Mut. Auto. Ins. Co. v. Laforet, 658 

So. 2d 55, 62 (Fla. 1995). Even seven years would be too long. McKenzie Check 

Advance of Fla., LLC v. Betts, 928 So. 2d 1204, 1210 (Fla. 2006). 

Love attempts to reframe the relevant time period as only a year and a half, or 

since this Court decided Bretherick v. State, 170 So. 3d 766, 779 (Fla. 2015). See 

Init. Br. 18. But as the Fourth District recently pointed out, “Bretherick was not 

decided in a legal vacuum.” Langel, 2018 WL 4214359, at *2. Instead, Love’s 

“argument ignores district court of appeal decisions that established the 

preponderance of the evidence standard and placed the burden on the defendant for 

many years before the Legislature changed the law.” Id.; see, e.g., Bretherick v. 

State, 135 So. 3d 337, 340 (Fla. 5th DCA 2013); Joseph v. State, 103 So. 3d 227, 

230 (Fla. 4th DCA 2012); Mederos v. State, 102 So. 3d 7, 11 (Fla. 1st DCA 2012); 

State v. Vino, 100 So. 3d 716, 717 (Fla. 3d DCA 2012); State v. Gallo, 76 So. 3d 

407, 409 & n. 2 (Fla. 2d DCA 2011); State v. Yaqubie, 51 So. 3d 474, 475 (Fla. 3d 

DCA 2010); McDaniel v. State, 24 So. 3d 654, 656 (Fla. 2d DCA 2009); Gray v. 

State, 13 So. 3d 114, 115 (Fla. 5th DCA 2009); Peterson v. State, 983 So. 2d 27 (Fla. 

1st DCA 2008). Thus, the 2017 amendment was not “enacted shortly after 

“controversies regarding the interpretation of the original act ar[o]se,” so it cannot 

be considered a mere clarification of the 2005 Legislature’s intent. Hardee Cty., 221 

So. 3d at 1166. 
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B.  Interpreting the Stand Your Ground amendment to apply 
retroactively would needlessly raise constitutional concerns.  

Even if the Court were to conclude that there was “clear evidence” that the 

Legislature intended the amendment to apply retroactively, the Court would also 

have to consider whether applying the amendment retroactively would be 

constitutional. The Court should avoid reaching this inquiry for two reasons, 

however. First, the Court has explained that it reaches this second inquiry “only [i]f 

the legislation clearly expresses an intent that it must apply retroactively.” Devon 

Neighborhood, 67 So. 3d at 194 (internal quotation marks omitted). Second, the 

Court should construe the statute to avoid constitutional concerns under the principle 

of constitutional avoidance. See, e.g., State ex rel. Shevin v. Metz Const. Co., 285 

So. 2d 598, 600 (Fla. 1973) (“It is elementary that a statute is clothed with a 

presumption of constitutional validity, and if fairly possible a statute should be 

construed to avoid not only an unconstitutional interpretation, but also one which 

even casts grave doubts upon the statute’s validity.”); accord Lewis v. Leon Cty., 73 

So. 3d 151, 153 (Fla. 2011). Interpreting the amendment to apply to conduct that 

took place before its enactment would do the opposite—it would create rather than 

avoid constitutional doubts.   

Florida’s Constitution restricts the retroactive application of criminal statutes. 

Unlike the Ex Post Facto Clause, Article X, section 9 “forbids retroactive application 
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of legal changes whether beneficial or harmful to the defendant, as its purpose is to 

forbid the application of legal changes that would harm the state.” Hight, 2018 WL 

3769191, at *4. It provides: “Repeal or amendment of a criminal statute shall not 

affect prosecution or punishment for any crime previously committed.” Art. X, § 9, 

Fla. Const. Notably, that constitutional text does not distinguish between substantive 

and procedural laws. See id. Moreover, the prohibition against repeals or 

amendments that “affect prosecution” is not limited to laws that alter the elements 

of the criminal offense underlying a prosecution. See id.; see also Smiley, 966 So. 

2d at 336-37 (reasoning that the statute at issue constituted a “criminal statute” even 

though it did not “did not alter the definition or elements of the” substantive crime). 

Instead, the “key determination” as to whether this constitutional provision 

precludes the retroactive application of the amendment here is whether it “qualifies 

as a ‘criminal statute.’” Smiley, 966 So. 2d at 336-37. And under Article X, section 

9, “the term ‘criminal statute’ is defined in a broad context.” Id. at 337. A criminal 

statute is “[a]n act of the Legislature . . . relating to crime or its 

punishment . . . defining crime, treating of its nature, or providing for its 

punishment . . . [or] deal[ing] in any way with crime or its punishment.” Id. Under 

this broad definition, the amendment here would seem to qualify as a “criminal 

statute,” because it is an “‘act of the Legislature as an organized body . . . deal[ing] 

in any way with crime or its punishment.’” Id. (quoting Washington v. Dowling, 109 
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So. 588, 591 (Fla. 1926)) (emphasis added). And the amendment “affects whether 

the State can prosecute a defendant in the same manner as before” the amendment 

passed. Love, 2018 WL 2169980. Indeed, in some cases, retroactive application 

would bar the prosecution of crimes that had been previously committed. See, e.g., 

Pet. App. 23.  

For example, in Smiley, the Court held that the prior amendment to the Stand 

Your Ground statute qualified as a criminal statute “because it ha[d] a direct impact 

on the prosecution of the offense of ‘murder’ in Florida.” Id. In so holding, the Court 

distinguished State v. Watts, 558 So. 2d 994, 999-1000 (Fla. 1990), where the Court 

held that Article X, Section 9 did not prevent retroactive application of legislation 

when the parties could still “be prosecuted and punished in the same manner.” 

Smiley, 966 So. 2d at 337. Unlike Watts, in Smiley, the defendant “could not be 

prosecuted in the same manner” because retroactively applying the amendment there 

“would provide him with a new affirmative defense.” See id. at 337 n.5. As in Smiley, 

the amendment here creates, for all practical purposes, “a new affirmative defense” 

in criminal cases—once a defendant raises a prima facie claim of immunity, the 

prosecution must prove, by clear and convincing evidence, that the defendant is not 

entitled to immunity. Id. at 332; see also Langel, 2018 WL 4214359, at *2 (“Even if 

the statute has procedural aspects in its shifting of legal burdens, it has a substantive 

effect on the right to immunity and falls within the broad scope of article X, section 
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9”). Thus, construing the amendment to apply retroactively would raise 

constitutional concerns. 

Love counters that Article X, section 9 does not bar retroactive application 

because the “substance/procedure distinction controls the constitutional inquiry” and 

the amendment is, in Love’s view, “procedural.” Init. Br. 24-27. As Love herself has 

expressly and repeatedly conceded, however, that amendment is, at a minimum, 

“‘intertwined with’ substantive rights conferred by the same law,” Pet. for Writ of 

Prohibition at 3 (“That is exactly the effect of Section 776.032(4).”); id. at 12 (“The 

amendment is intertwined with that substantive provision because it establishes the 

burden of proof applicable at the hearing at which a citizen’s entitlement to that 

substantive right is adjudged.”); id. at 14 (“The burden-of-proof amendment is 

instead merely incidental to, and intertwined with, the substantive rights conveyed 

in the Stand Your Ground law.”). That is reason alone to reject Love’s conclusory 

and formalistic reliance on the “substance/procedure distinction.” Init. Br. 24-27.  

Moreover, as this Court pointed out in Smiley, the “key determination” under 

Article X, section 9 is not whether a statute is substantive or procedural but whether 

it “qualifies as a ‘criminal statute’” under Article X, section 9’s broad definition. 

Because the amendment “has a direct impact on the prosecution of” several criminal 
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offenses, it is a criminal statute—no more is needed.6  

Relying on Watts, 558 So. 2d at 1000, Love insists that because “‘[n]either 

the definition of th[e] offenses nor the original punishment’ has been ‘changed or 

affected,’” the amendment can be applied retroactively. Init. Br. 25. But in Smiley, 

which was decided well after Watts and which relied on Watts, this Court rejected 

the retroactive application of a statute even though it “did not alter the definition or 

elements of the” substantive offense or the punishment, which the Court expressly 

recognized. 966 So. 2d at 337 n.5.7 In other words, under Smiley, a statute need not 

“‘declar[e] what acts are crimes’ nor ‘prescrib[e] the punishment therefor’” (Init. Br. 

27) to constitute a “criminal statute” for purposes of Article X, section 9. 

Love also seeks to distinguish Smiley. See Init. Br. 27-29. But as in Smiley, 

under the amendment, a defendant cannot be “prosecuted in the same manner” 

because, due to the amendment, in some cases defendants will not be prosecuted at 

                                                 
6 In Fuller, the Fifth District erroneously ignored this Court’s recent explanation 

that Article X, section 9 bars the retroactive application of criminal statutes; the court 
did not attempt to show that the amendment here is not a “criminal statute” under 
Smiley’s broad definition. 2018 WL 4659067, at *14. Instead, the court wrongly 
concluded that because, in its view, the amendment was procedural, Article X, 
section 9 simply did not apply. Under Smiley, that conclusion was incorrect. 

7 Love’s contention that in Smiley, “[p]rior to the amendment, a person who 
failed to retreat before using deadly force was liable for a crime; after it, the identical 
conduct was not a crime,” is thus incorrect. See Smiley, 966 So. 2d at 337 n.5 
(“section 776.013 did not alter the definition or elements of the murder statute”). 
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all. As this Court recently explained, “the purpose of the ‘Savings Clause’ is to 

require the statute in effect at the time of the crime to govern the sentence an offender 

receives for the commission of that crime.” Horsley v. State, 160 So. 3d 393, 406 

(Fla. 2015). The statute in effect at the time of Love’s crime was the pre-amendment 

version of the Stand Your Ground law. If the amendment applied retroactively, it 

would “govern the sentence” Love “receives for the commission of that crime.” 

After all, some defendants who would not be immune from prosecution under the 

old statute would be immune under the amended statute; applying the amendment 

retroactively would govern those defendants’ sentences by eliminating them 

entirely. See Pet. App. 24-25.  

In sum, construing the amendment to apply retroactively would raise 

constitutional concerns, which counsels in favor of applying it only prospectively. 

III. THE STAND YOUR GROUND AMENDMENT IS CONSTITUTIONAL. 

Some amici may argue that the Stand Your Ground amendment violates the 

Florida Constitution by infringing on this Court’s authority to promulgate procedural 

rules. The Court should not reach that question for three reasons. First, the Court did 

not accept jurisdiction over that question because it was not presented in Love’s 

jurisdictional briefing. Instead, Love requested that the Court review only the 

question on which the Third District certified conflict—whether the amendment 

applies retroactively. See Love, 247 So. 3d at 611 n.3 (noting that Martin had held 
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that the amendment applies retroactively and certifying conflict). Even if Love had 

sought the Court’s review of that question, the District Courts of Appeal are not 

divided on the issue. See Martin, 2018 WL 2074171, at *2 n.5 (refusing to address 

“the separate constitutional question of whether the amendment could constitute a 

violation of article V, section 2(a)”).  

Second, neither of the parties to this case has asked this Court to take up the 

constitutional issue or properly briefed that question. As in Bretherick, this Court 

should reject any attempt by amici to inject an issue not raised by the parties. There, 

the Court rejected an argument by amicus Florida Carry that the statute at issue was 

unconstitutional: the Court explained that the “issue [wa]s not properly before [the 

Court] because it was not raised by Bretherick,” and noted that “[a]n amicus curiae 

is not permitted to raise new issues that were not initially raised by the parties.” 170 

So. 3d at 779 n.7. Here, neither party has raised in this Court whether the amendment 

is constitutional, so it is not properly before the Court. 

Third, the parties to this case now agree that the recent Stand Your Ground 

amendment is constitutional, potential amici were not fairly put on notice that this 

Court would be addressing a constitutional issue not raised by either party or 

addressed in this Court’s order granting review, and this Court should not be required 

to resolve that question in the absence of full adversarial briefing. 
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If this Court nevertheless opts to consider the constitutional issue in this 

appeal, it should order supplemental briefing and hold that the recent amendment 

does not violate the separation of powers.8  Briefly, the amendment is constitutional 

because it affects and is intertwined with substantive rights; because, even if it could 

be deemed “purely procedural,” it does not interfere with any rule promulgated by 

this Court; and because longstanding historical practice supports the Legislature’s 

authority to enact statutes prescribing the burden of proof in a manner consistent 

with the requirements of procedural due process. The State reserves the right to 

supplement these arguments if the Court decides to reach this question. 

The amendment is intertwined with substantive rights. This Court has 

“consistently rejected constitutional challenges where the procedural provisions 

were intertwined with substantive rights.” Caple, 753 So. 2d at 54; accord Smith v. 

Dep’t of Ins., 507 So. 2d 1080, 1092 & n.10 (Fla. 1987). For all the reasons discussed 

above, the amendment is not “purely procedural,” and at the very least is intimately 

intertwined with defendants’ substantive right to Stand Your Ground immunity. See 

State v. Raymond, 906 So. 2d 1045, 1049 (Fla. 2005); Caple, 753 So. 2d at 53.  

                                                 
8 Because this Court did not grant review to consider the constitutionality of the 

amendment and neither party has raised that issue, the State presents only a brief 
overview of its position on the separation-of-powers issue in this brief. If the Court 
is inclined to reach that issue, the State respectfully requests that the parties be 
afforded the opportunity to submit supplemental briefing on the issue so as to present 
its arguments in full. 
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The amendment does not interfere with any rule promulgated by this Court. 

The Court’s “consideration of the constitutionality of the amendment does not end 

with [a] determination that the provision was procedural. For this Court to determine 

that the amendment is unconstitutional, it must also conflict with a rule of this 

Court.” DeLisle v. Crane Co., No. SC16-2182, at 17 (Fla. Oct. 15, 2018); see also 

In re Commitment of Cartwright, 870 So. 2d 152, 158 (Fla. 2d DCA 2004) (Canady, 

J.). In Looney v. State, for example, the Court considered a challenge to a statute that 

the Court itself had previously “declared . . . to be ‘procedural.’” 803 So. 2d 656, 

676 (Fla. 2001) (quoting Windom v. State, 656 So. 2d 432, 439 (Fla. 1995)). 

Rejecting that challenge, the Court explained that the legislature infringes upon the 

Court’s rulemaking authority when “the ‘legislatively imposed “procedure” is 

interfering with and intruding upon the procedures and processes of this Court and 

conflicts with this Court’s own rule regulating the procedure.’ ” 803 So. 2d at 676 

(quoting Jackson v. Fla. Dep’t of Corrections, 790 So. 2d 381, 385 (Fla. 2000)). The 

Court “had promulgated no rule or procedure governing the admissibility of victim 

impact evidence at the time of the Legislature’s enactment (or at any time since).” 

Id. Accordingly, the Court reasoned, “it cannot be said that the statute 

unconstitutionally violates the separation of powers.” Id.  

So too here. The Court has not promulgated any rule or procedure governing 

the burden of proof in Stand Your Ground hearings. In Bretherick, the Court 
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interpreted the Legislature’s statute and held that “the defendant bears the burden of 

proof, by a preponderance of the evidence, to demonstrate entitlement to Stand Your 

Ground immunity at the pretrial evidentiary hearing.” 170 So. 3d at 768. That 

conclusion, the Court emphasized, was “consistent with this Court’s precedent and 

gives effect to the legislative intent.” Id. at 779 (emphasis added). The Court did not 

invoke its rulemaking authority under Article V, Section 2(a). Nor did the Court 

employ the procedures used to effectuate that authority. Compare, e.g., In Re 

Amendments to the Florida Evidence Code, 210 So. 3d 1231, 1237 (Fla. 2017) 

(explaining notice and comment procedures employed when the Court considers 

whether to adopt certain procedural rules). Instead, the Court engaged in statutory 

interpretation to determine which procedure the Legislature intended to implement. 

 Longstanding historical practice supports the Legislature’s authority to enact 

burden-of-proof statutes. Burden of proof provisions allocating and prescribing the 

applicable burden of proof in judicial proceedings are commonplace in both civil 

and criminal statutory schemes. Below, for example, Love cited 100 statutes 

“allocating the burden of proof in various judicial proceedings.” See Love v. State, 

No. 3D17-2112, Pet. 19 & nn. 10-11. Notwithstanding the prevalence and venerable 

status of such laws, the State is unaware of any case in which this Court struck down 

a burden-of-proof statute as an impermissible encroachment on the Court’s authority 

to promulgate procedural rules. 
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CONCLUSION 

For the foregoing reasons, the Court should approve the Third District’s 

decision. 

 
 
 
 
 
 
 

Respectfully submitted. 
 
PAMELA JO BONDI 
ATTORNEY GENERAL 
 
/s/ Amit Agarwal 
Amit Agarwal (FBN 125637) 
Solicitor General 
Edward M. Wenger (FBN 85568) 
Chief Deputy Solicitor General 
Christopher J. Baum (FBN 1007882) 
Deputy Solicitor General 
 
Office of the Attorney General 
The Capitol, PL-01 
Tallahassee, Florida 32399-1050 
amit.agarwal@myfloridalegal.com 
 

  



41 

 
CERTIFICATE OF SERVICE 

 I certify that a true and correct copy of the foregoing brief has been furnished 

by electronic service through the Florida Courts E-Filing Portal on this 19th day of 

October, 2018, to the following: 

 
 
 

 

  
/s/ Amit Agarwal   

       Amit Agarwal (FBN 125637)  



42 

CERTIFICATE OF COMPLIANCE 

I certify that this brief was prepared in Times New Roman, 14-point font, in 

compliance with Rule 9.210(a)(2) of the Florida Rules of Appellate Procedure.  

/s/ Amit Agarwal   
       Amit Agarwal (FBN 125637) 
    
 

       
 


	Table of Authorities
	Statement of the Facts and Case
	Summary of Argument
	Argument
	I. The Stand Your Ground amendment affects substantive rights and imposes a new legal burden.
	II. Neither prong of this Court’s retroactivity analysis is satisfied here.
	III. The Stand Your Ground amendment is constitutional.

	Conclusion
	Certificate of Service
	Certificate of Compliance

