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Third District Court of Appeal 
State of Florida 

 

Opinion filed May 11, 2018. 
Not final until disposition of timely filed motion for rehearing. 

________________ 
 

No. 3D17-2112 
Lower Tribunal No. 15-24308 

________________ 
 

Tashara Love, 
Petitioner, 

 
vs. 

 
The State of Florida, 

Respondent. 
 
 A Case of Original Jurisdiction – Prohibition. 
 
 Carlos J. Martinez, Public Defender, and Jeffrey Paul DeSousa and John Eddy 
Morrison, Assistant Public Defenders, for petitioner. 
 
 Pamela Jo Bondi, Attorney General, and Marlon J. Weiss, Assistant Attorney 
General, and Amit Agarwal, Solicitor General (Tallahassee), for respondent. 
 
 Cooper & Kirk, PLLC, Davis Cooper and David H. Thompson (Washington, 
D.C.), for the NRA Freedom Action Foundation, as amicus curiae. 
 
Before FERNANDEZ, LOGUE and SCALES, JJ.  
 
 FERNANDEZ, J. 

Petitioner Tashara Love seeks a writ of prohibition directing the trial court to 

discharge her from prosecution on the ground of statutory immunity pursuant to 
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Florida’s Stand Your Ground Law, section 776.032, Florida Statutes (2017).  For the 

reasons set forth below, we deny the petition.  

On November 26, 2015, Love and a group of women were involved in an 

altercation, which lasted approximately three minutes, outside a Miami-Dade 

County nightclub. At the end of the altercation, Love shot the victim, Thomas Lane, 

as he was about to hit her daughter. Love does not dispute these facts.  

Thereafter, the State charged Love with one count of attempted second degree 

murder with a firearm. Love invoked Florida’s Stand Your Ground law, section 

776.032, Florida Statute (2017), asserting she was immune from prosecution 

because she committed the crime while defending her daughter. 

Before the date on which Love’s immunity hearing was held, the Florida 

Legislature amended section 776.032. However, before that amendment, the Florida 

Supreme Court had held in Bretherick v. State, 170 So. 3d 766 (Fla. 2015), that 

section 776.032(1) granted a person immunity from prosecution if the person was 

able to prove at a pretrial hearing, by a preponderance of the evidence, that the use 

of force was justified as outlined in the statute. Because no procedure or mechanism 

had been promulgated yet by Florida’s Legislature regarding how to assess a 

defendant’s immunity claim, the Florida Supreme Court, through statutory 

interpretation, determined that defendants had the burden of proof in pretrial 

immunity hearings and that they had to prove by a preponderance of the evidence 
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that their “use of force was justified, as specified by statute.” Id. at 775. Thereafter, 

in June 2017, the Legislature passed Ch. 2017-72, Laws of Florida, to amend the 

Stand Your Ground statute. The Legislature added subsection (4), which states: 

In a criminal prosecution, once a prima facie claim of self-defense 
immunity from criminal prosecution has been raised by the defendant 
at a pretrial immunity hearing, the burden of proof by clear and 
convincing evidence is on the party seeking to overcome the immunity 
from criminal prosecution provided in subsection (1). 

It became effective on June 9, 2017. 

At Love’s immunity hearing, the State’s position was that section 776.032(4) 

did not apply retroactively. In the alternative, the State further argued  that section 

776.032(4) was unconstitutional. In its written order, the trial court rejected the 

State’s retroactivity argument but agreed with the State that section 776.032(4) was 

unconstitutional because it violated the separation of powers. The trial court added 

that only the Florida Supreme Court had the authority to amend the burden of proof. 

The trial court thus applied the burden of proof applicable before the 2017 

amendment and found that Love did not prove by a preponderance of the evidence 

that she was entitled to Stand Your Ground immunity. Love now petitions this 

Court.1 

1A petition for writ of prohibition is the proper method to review a trial court’s denial 
of Stand Your Ground immunity. Mobley v. State, 132 So. 3d 1160, 1161 (Fla. 3d 
DCA 2014). 
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First, we hold that the amendment to section 776.032 was constitutional. 

Article V, section 2(a) of the Florida Constitution states: 

The supreme court shall adopt rules for the practice and procedure in 
all courts including the time for seeking appellate review, the 
administrative supervision of all courts, the transfer to the court having 
jurisdiction of any proceeding when the jurisdiction of another court 
has been improvidently invoked, and a requirement that no cause shall 
be dismissed because an improper remedy has been sought. The 
supreme court shall adopt rules to allow the court and the district courts 
of appeal to submit questions relating to military law to the federal 
Court of Appeals for the Armed Forces for an advisory opinion. Rules 
of court may be repealed by general law enacted by two-thirds vote of 
the membership of each house of the legislature. 

Article V, section 2(a) gives the Florida Supreme Court the authority to adopt rules 

of practice and procedure. However, the Legislature has the constitutional authority 

to enact procedural provisions in statutes that are intertwined with substantive 

rights. Caple v. Tuttle Design-Build, Inc., 753 So. 2d 49, 54 (Fla. 2000) (the Florida 

Supreme Court has “consistently rejected constitutional challenges where the 

procedural provisions were intertwined with substantive  rights.”). Subsection (1) of 

776.032 gives “defendants a substantive right to assert immunity from prosecution 

and to avoid being subjected to trial.” See Bretherick, 170 So. 3d at 772 (Fla. 2015) 

(quoting Dennis v. State, 51 So. 3d 456, 462 (Fla. 2010)). Subsection (4) of 776.032 

then establishes the burden of proof to be applied at the pretrial immunity hearing 

where the person’s substantive right to Stand Your Ground immunity is being 

determined by the trial court. The amendment shifts the burden of proof to the 
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prosecution after the defendant has made a prima facie claim of justified use of force, 

and it requires that the State meet this burden of proof with clear and convincing 

evidence. § 776.032(4), Fla. Stat. (2017). This is consistent with the well-established 

legislative practice of passing statutes allocating the burden of proof in judicial 

proceedings. In addition, section 776.032(4) does not conflict with any rule of 

procedure promulgated by the Florida Supreme Court because no such rule was 

added to the Florida Rules of Criminal procedure regarding section 776.032 before 

subsection (4), nor was there a rule of procedure set forth by the Legislature before 

January 2017.2 The Legislature, thus, had the constitutional authority to enact the 

burden of proof provision of section 776.032(4) in order to give effect to the 

substantive right to immunity in the Stand Your Ground statute.3 

2 With respect to the burden of proof in pretrial Stand Your Ground hearings, the 
Florida Supreme Court held in Bretherick, supra, that the burden of proof in pretrial 
immunity hearings was on the defendant, who was required to prove by a 
preponderance of the evidence that he was entitled to the statutory immunity. 
Bretherick was decisional law that established the procedures to use in pretrial 
immunity hearings in Stand Your Ground cases before June 9, 2017, because the 
Legislature had left this procedural gap. 

3 We are cognizant of the recent opinion out of the Second District Court of Appeal, 
Tymothy Ray Martin v. State, No. 2D16-4468, 43 Fla. L. Weekly D1016c (Fla. 2d 
DCA May 4, 2018), where the Second District decided that section 776.032(4) is a 
procedural amendment that should be applied retroactively to all pending cases. We 
disagree with the Second District Court of Appeal’s holding because we believe 
Smiley v. State, 966 So. 2d 330 (Fla. 2007), mandates a finding that the subsection 
(4) amendment to section 776.032 is a substantive change in the law. We further
disagree with the Second District Court of Appeal in Martin because we believe that
Smiley’s holding that Article X, section 9 of the Florida Constitution prohibits
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Second, we hold that the statute did not apply to Love’s case because the crime 

she committed occurred before the amendment’s effective date, and the statute has 

no retroactive application. Section 776.032(4) was effective June 9, 2017, and Love 

shot Thomas on November 26, 2015. With regard to the issue of the statute’s 

retroactivity, we find Smiley v. State, 966 So. 2d 330 (Fla. 2007) to be particularly 

instructive, as well as controlling. 

In Smiley, the defendant was charged with first degree premeditated murder 

occurring on November 6, 2004. Id. at 332. The defendant shot the victim who was 

an occupant of the defendant’s cab. Id. Before trial, the defendant filed a motion to 

permit the use of two special jury instructions based upon the newly enacted statute, 

at the time section 776.013, Florida Statutes (2005). Those proposed instructions 

were: 

A person who is not engaged in an unlawful activity and who is attacked 
in any other place where he or she has a right to be has no duty to retreat 
and has the right to stand his or her ground and meet force with force, 
including deadly force if he reasonable [sic] believes it is necessary to 
do so to prevent death or great bodily harm to himself or to prevent the 
commission of a forcible felony. 

A person who unlawfully and by force enters or attempts to enter a 
person's occupied vehicle is presumed to be doing so with the intent to 
commit an unlawful act involving force or violence. 

retroactive application of criminal legislation is applicable to section 776.032(4). 
Thus, we certify conflict with the Second District Court of Appeal’s decision in 
Martin. 
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Id. The trial court granted the defendant’s request to use these jury instructions after 

finding that “the statute was remedial and should have retroactive application.” Id. 

The State appealed to the Fourth District Court of Appeal via an emergency 

petition for writ of certiorari. The Fourth District granted the State's petition, holding 

that section 776.013, Florida Statutes (2005), does not apply to conduct committed 

prior to its effective date of October 1, 2005; therefore, the defendant was not entitled 

to the requested jury instructions. Id. at 332-333. 

The defendant then filed a motion for rehearing or certification of this issue 

as a question of great public importance—the Fourth District denied rehearing. 

However, the Fourth District certified the following question to be of great public 

importance:  “DOES SECTION 776.013, FLORIDA STATUTES (2005), APPLY 

TO CASES PENDING AT THE TIME THE STATUTE BECAME 

EFFECTIVE?” State v. Smiley, 944 So. 2d 1027, 1028 (Fla. 4th DCA 2006). The 

defendant in Smiley filed a notice to invoke discretionary jurisdiction with the 

Florida Supreme Court, and it granted review.   

The Florida Supreme Court answered the question in the negative. Smiley, 

966 So. 2d at 332. According to Smiley, “a statute that achieves a ‘remedial purpose 

by creating substantive new rights or imposing new legal burdens’ is treated as a 

substantive change in the law.” Smiley at 334 (citing to Arrow Air, Inc., 645 So. 2d 

422, 424 (Fla. 1994)) (emphasis added). Here, the subsection (4) amendment to 
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section 776.032 imposed a new legal burden on the State, requiring the State to prove 

by clear and convincing evidence that the defendant was not justified in using or 

threatening to use force as permitted in sections 776.012, 776.013, or 776.031, 

Florida Statutes. The amendment is thus treated as a substantive change in the law, 

and therefore does not apply retroactively. 

Furthermore, Article X, section 9 of the Florida Constitution provides that 

“[r]epeal or amendment of a criminal statute shall not affect prosecution or 

punishment for any crime previously committed.” The Florida Constitution imposes 

a restriction on retroactive application of criminal legislation. The Florida Supreme 

Court in Smiley went on to state: 

As the State correctly argues, this constitutional provision precludes 
section 776.013 from applying retroactively to pending cases. The key 
determination is that section 776.013 qualifies as a “criminal statute.” 
With regard to article X, section 9, the term “criminal statute” is defined 
in a broad context. In Washington v. Dowling, 92 Fla. 601, 109 So. 588 
(1926), this Court provided the following definition for the words 
“criminal statute”: “[A]n act of the Legislature as an organized body 
relating to crime or its punishment ... defining crime, treating of its 
nature, or providing for its punishment ... [or] deal[ing] in any way with 
crime or its punishment.” Id., 109 So. at 591. 

Smiley, 966 So. 2d at 337. 

In the case before us, section 776.032(4) qualifies as a criminal statute because 

it affects whether the State can prosecute a defendant in the same manner as before 

subsection (4) was added. If the amended statute were to apply to Love, she could 

not be prosecuted in the same manner as before because the burden of proof at the 
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immunity hearing would now shift to the State and the burden would rise to clear 

and convincing evidence. Thus, article X, section 9 of the Florida Constitution does 

not allow section 776.032 to be applied retroactively.  Smiley, 966 So. 2d at 337 

(“[The defense] has a direct impact on the prosecution of the offense…”).  

In sum, although section 776.032(4), Florida Statutes (2017), is constitutional, 

under the authority of Smiley, Love is not entitled to the benefit of the shift in the 

burden of proof because the amendment to the statute by the Legislature in June 

2017 operated prospectively and, thus, is inapplicable to Love’s case.  Accordingly, 

we deny Love’s petition for writ of prohibition. 

Petition denied. Conflict certified. 
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

CRIMINAL DIVISION 2

STATE OF FLORIDA,
Plaintiff,

v.

TASHARA LOVE,
Defendant.

CASE NO.: F15-24308

AUG 1 1 209

ORDER DENYING DEFENDANT'S MOTION FOR STATUTORY IMMUNITY

After a brief factual introduction and overview of Florida's Stand Your Ground law,

Chapter 776, Florida Statutes, this Order concludes that: (1) §776.032(4), Fla. Stat. (the

"Amendment") is the type of statute that may and should ordinarily be applied to pending cases,¹

(2) Article X, §9 of the Florida Constitution is not a bar to the Amendment's application to

pending cases, and (3) the Amendment is a violation of the separation of powers established in

Article II, §3 of the Florida Constitution. Having determined that Bretherick v. State, 170 So.3d

766 (Fla. 2015) survives the Amendment, this Order makes findings of fact based on the

evidentiary hearing of July 20th and 218', 2017 and fmds that the Defendant has not carried her

burden of proving her entitlement to statutory immunity.

Introduction

In the early morning hours of November 26, 2015, Tashara Love fired several shots at

and around Thomas Lane, severely wounding him. The State charged Ms. Love with Attempted

Second Degree Murder with a Firearm causing Great Bodily Harm. On June 27, 2017, Ms. Love

¹ This Order will use the phrase "apply to pending cases" in order to avoid any semantic issues concerning the use of
the words retroactive and retrospective.
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moved for statutory immunity from criminal prosecution pursuant to §776.032, Fla. Stat.,

specifically invoking the protection of the then three week old Amendment.2

The State responded by arguing that the Amendment does not apply to pending cases

based on common law retroactivity principles and, even if it did, its application to pending cases

would violate Art. X, §9, Fla. Const. ("State Response"). The State indicated orally several

times that if its first two arguments were not accepted it would ask the Court to declare the

Amendment unconstitutional. On July 31, 2017, the State filed its first written request that the

Court declare the Amendment unconstitutional.3

Stand Your Ground Law

Chapter 776, Fla. Stat., commonly referred to as the "Stand Your Ground" law,

established a new right to immunity from prosecution when a defendant uses force in accordance

with the specified prerequisites. The provision most relevant to this case is §776.012, Fla. Stat.

which provides:

"A person is justified in using ... deadly force if ...she reasonably believes that
using ... such force is necessary to prevent imminent death or great bodily harm
to ... another .... A person who uses ... deadly force in accordance with this
subsection does not have a duty to retreat and has the right to stand ... her ground
if the person using ... the deadly force is not engaged in a criminal activity and is
in a place where ... she has a right to be."

2 CS/SB 128, passed by the legislature during its 2017 session, added-subsection (4) to Section 776.032: "In a
criminal prosecution, once a prima facie-claim of self-defense immunity from criminal-prosecution has been raised
by the defendant at a pretrial immunity hearing, the burden ofproof by clear and convincing evidence is on the party
seeking to overcome the immunity from criminal prosecution provided in subsection (1)." Section 776.032 (4), Fla.
Stat. (2017). Ms. Love supplemented her Motion with a Memorandum of Law Regarding Retroactivity on July 19,
2017 and a Memorandum ofLaw on the Amendment's Constitutionality on July 27, 2017.

3 Because the Amendment is so new, no appellate court has had the occasion to address the issues raised by the
parties. Two judges of this circuit have recently written excellent and scholarly orders addressing some or all of the
issues presented lierein. Order on "Stand Your Ground" Hearing, State v. Rutherford, Case No. F16-12827,
Eleventh Judicial Circuit in and for Miami-Dade County, Florida (July 3, 2017)(Hirsch, J.)(referred to as
Rutherford, infra) and Order re: Stand Your Ground Immunity, State v. Toiran, Case No. F15-000836, Eleventh
Judicial Circuit in and for Miami-Dade County, Florida (July 6, 2017)(Hanzman, J.)(referred to as Toiran, infra).

2
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As passed in 2005, §776.032 did not provide for or refer to any procedural mechanism

for enforcement of the new right to immunity.4 Consequently it did not allocate the burden-of

proof between the parties or state what the level of proof was to be. Trial and appellate courts

wrestled with these issues until 2015. The procedure of a pretrial evidentiary hearing was first

fixed by the Florida Supreme Court in Dennis v. State, 51 So.3d 456 (Fla. 2010). In 2015, after

an analysis of legislative intent and a survey of other statutory immunity proceedings, the court

held that the defendant would have the burden of proving entitlement to tlle immunity by a

preponderance of the evidence at the pretrial evidentiary hearing. Bretherick, 170 So.3d at 769.

The court concluded that "[p]lacing the burden of proof on the defendant at the pretrial

evidentiary hearing is principled, practical and supported by our precedent." Id.

The court, however, started its analysis by recognizing that the allocation of the burden of

proof was an issue of statutory interpretation. Id. at 771. Justice Canady's dissent presciently

argued that the court's allocation of the burden of proof was not consistent with legislative intent

because it impoverished the benefit of the immunity by "guarantee[ing] that certain defendants

who would be entitled to acquittal at trial will nonetheless be deprived of immunity from trial."

Id. at 780 (Canady, J. dissenting).5 The Florida Legislature and Executive responded to

Bretherick in 2017 by enacting and signing the Amendment into law which shifted the burden of

proof to the State and elevated the burden from the "preponderance of the evidence" standard to

"clear and convincing." Once the defendant in the instant case invoked the protection of the

Stand Your Ground law, as recently arnended, the State urged the Court not to apply the

4 See Rutherford for an excellent discussion of the significance of the break with the common law wrought by
Chapter 776, Fla. Stat.

It is also true that if the burdens are reversed certain defendants who would be found guilty in a trial will receive
statutory immunity.

3
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Amendment. The State's first argument was that the Amendment should not be applied to

pending cases, that is to cases already pending when the Amendment became effective.6

Does The Amendment Apply to Pending Cases Under General Retroactivity Principles? 7

Retroactivity analysis typically starts with a determination of whether the legislature

expressed its intent for the statute to apply to pending cases. See e.g., Landgraf v. USI Film

Products, 5 11 U.S. 244, 25 5-264 ( l994); Metropolitan Dade County v. Chase Federal Housing

Corp., 737 So.2d 494 (Fla. 1999). The parties have drawn opposite conclusions from the text of

the Amendment and its statement that it is to become effective upon becoming law. It is

undisputed that the legislature did not include language explicitly announcing an intent that the

Amendment should apply to all pending cases or that it should apply only to cases where the

conduct at issue occurred after the-effective date. A determination of legislative intent as to

retroactivity is really just an exercise in reading tea leaves. On the one hand, the legislature

knows how to say "this act shall apply retroactively" or "this act shall apply to all pending cases"

and did not do so in the Amendment. On the other hand, the Legislature stated that the

Amendment would become effective immediately upon becoming law. In sum, the best this

Court can do is say that the Amendment contains no clear expression of legislative intent that it

apply to any or all pending cases.

When the legislative intent is not clear, the next step of a retroactivity analysis is to

determine whether the statute is procedural/remedial or substantive. Generally, a statute deemed

6 The State has also argued that the Amendment should not be applied to cases where Stand Your Ground hearings
have already taken place but where the case is not final and has asked this Court to consider the effect of the
Amendment on such cases. Said invitation is declined. In the instant case, the only one this Court has jurisdiction
over, the Stand Your Ground motion was filed after the Amendment became effeective.

7 For a fuller and more comprehensive exposition of theretroactivity analysis see Toiran, pp. 7-19.

4
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to be substantive is presumed to apply only prospectively and a statute considered procedural or

remedial is presumed to apply to pending cases. See e.g., Landgraf, 511 U.S. at 275; Fla. Ins.

Guar. Ass'n, v. Devon Neighborhood Ass'n, Inc., 67 So.3d 187, 194 (Fla. 2011); Arrow Air, Inc.

v. Walsh, 645 So.2d 422, 424 (Fla 1994); Senfeld v. Bank ofNova Scotia Co. (Cayman) Ltd., 450

So.2d 1157, 1165 (Fla. 3d DCA 1984). To summarize volumes of criminal jurisprudence -

"substantive" is used as shorthand for laws which change the description of what constitutes a

crime or what punishment is applied to a given criminal act whereas "procedural" is used to

describe the manner, means or process "by which a party enforces substantive rights or obtains

redress for their invasion." Allen v. Butterworth, 756 So.2d 53, 60 (Fla. 2000).

The State concedes that burden of proof standards are normally considered procedural.8

In the instant case the Amendment is both procedural and remedial. It affects only the burden of

proof aspect of the procedure for Stand Your Ground hearings and was obviously intended to

remedy Bretherick's allocation of the burden. The presumption applied to procedural and

remedial statutes is that they are to apply to pending cases "in order to fully effectuate the

legislation's intended purpose." Arrow Air, 645 So.2d at 424 [citing City of Orlando v.

Desjardins, 493 So.2d 1027 (Fla. 1986)]. In this case, the application of the Amendment to

pending cases would effectuate not only the purpose of the Amendment, but also the purpose of

the original Stand Your Ground law from 2005.

The State argues that remedial statutes do not apply to pending cases if they achieve their

"remedial purpose by creating substantive new rights or imposing new legal burdens" citing

Smiley v. State, 966 So.2d 330, 334 (Fla. 2007)(citing Arrow Air, 645 So.2d at 424). It should go

without saying that if a remedial statute created new substantive rights then it would be

8 State Response at p.3.

5
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considered substantive rather than procedural. This Court agrees that if a statute that could be

described as remedial were also to effect substantive change then it could not be applied to

pending cases. However, the Amendment is only procedural;9 it creates no substantive rights.

In Arrow Air, the court was deciding whether the Whistle-Blower's Act, which created a

private right of action for a whistle-blower, should be applied to terminations of employment that

occurred before the effective date of the Act.¹° Even though the law was remedial in nature, it

also created a new substantive right, and was therefore held not to apply to terminations that

occurred before its effective date.¹¹ Likewise, in Smiley, the court held that the original Stand

Your Ground statute, though remedial, created a new substantive right - immunity from

prosecution - and, therefore, could not be applied to pending cases. 966 So.2d at 335.¹²

Ironically, the State is using Smiley to argue that the Amendment should hot be applied to

pending cases when Smiley, properly read, illustrates the difference between a substantive law

which should not be applied to pending cases and a procedural law that should be applied to

pendirrg cases. The court discussed the "Procedural/Remedial Change versus Substantive

Change" at length and set forth the "rule" for procedural/remedial changes as:

9 By referring to the Amendment as "only procedural" the Court does not intend to minimize the significance of the
shift in the burden of proof and the elevation of the standard. Indeed, the application of both prongs of the new
burden would be outcome determinative in many cases, including this one. The Amendment would be outcome
determinative in a currently unknowable number of murder and attempted murder cases, cases which if governed by
the Amendment would not be tried. These cases would result in both guilty and not guilty verdicts.

¹° Before the Whistle-Blower's Act, Florida did not recognize the common law tort of retaliatory discharge. See
Scott v. Otis Elevator Co., 572 So.2d 902 (Fla. 1990).

" The first Florida case relied on by the court for this proposition is L. Ross, Inc. v. R.E Roberts Const. Co., Inc.
481 So.2d 484 (Fla 1986)(statute creating right to attorney's fees could not be applied to pending cases). The other
case cited thereafter, City ofLakeland v. Catinella, 129 So.2d 133 (Fla. 1961), includes the cited language as dicta
since the case was decided on other grounds.

¹² "This legislation clearly constitutes a substantive change in the law, rather than a procedural/remedial change in
the law, because it alters the circumstances in which it is considered a criminal act to use deadly force without first
needing to retreat." Smiley, 966 So.2d at 335.

6
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Remedial statutes or statutes relating to remedies or modes of procedure, which
do not create new or take away vested rights, but only operate in furtherance of
the remedy or confirmation of rights already existing, do- not come within the
legal conception of a retrospective law, or the general rule against retrospective
operation of statutes.

Id. at 334 (citing City ofLakeland v. Catinella, 129 So.2d 133, 136 (Fla. 1961)(emphasis added

by Smiley).

The State principally relies on the "new legal burden" language used in Arrow Air. The

temptation to equate "new legal burden" with a change in the quantum of proof from

preponderance of the evidence to clear and.convincing or a change in the allocation of the burden

of proof must be avoided because there is no jurisprudential basis to so equate them. Simply put,

virtually every procedural change either imposes a new legal burden on one side or reduces or

eliminates one on the other side. All meaningful legislation has an impact on someone. This

Court does not know where the phrase "new legal burden" first originated, but the State has not

cited, and this Court has been unable to find, any case in Florida where a procedural statute was

denied application to .pending cases because it imposed a new legal burden unless that burden

also consisted of a new substantive right.¹³

The State has also argued that this case should be governed by a statement in Maronda

Homes, Inc. ofFla. v. Lakeview Reserve Homeoweners Ass'n., 127 So.3d 1258 (Fla. 2013). In

Maronda, the court held that a statute abolishing vested rights was substantive and, therefore,

¹³ The phrase does appear in Landsgraph:

The introduction of a right to compensatory damages is also the type of legal change that would
have an impact on private parties' planning. In this case, the event to which the new damages
provision relates is the discriminatory conduct of respondent's agent John Williams; if applied
here that provision would attach an important new legal burden to that conduct. The new damages
remedy in § 102, we conclude, is the kind of provision that does not apply to events antedating its
enactment in the absence of clear congressional intent.

114 S.Ct at 1506.

7
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could not be applied to pending cases, despite specific legislative intent that it so apply. In the

course of its analysis the court wrote: "For the retroactive application of a law to be

constitutionally permissible, the Legislature must express a clear intent that the law apply

retroactively and the law must be procedural or remedial in nature." (Citing Chase Fed., 737

So.2d at 499). This statement is only dicta and is unsupported by prior decisions, including

Chase Fed. In Chase Fed. the court addressed whether a statute creating certain conditional

immunities should be applied to pending cases. The court decided that, even though there was a

presumption against applying such a substantive statute to pending cases, the legislative intent

that it should apply to pending cases was clear and there was no constitutional bar to its

application in pending cases. Id. at 505. In short, the statement from Maronda cited by the State

is a misstatement of the law.

Likewise, the State has urged the Court to latch onto phrases from other cases and use

them to decide the instant case without an understanding of the context in which the phrases

were used. For example, the State urges the Court to take the phrase "new legal consequences"

from Landsgraph and Arrow Air and .apply it to the Amendment. The Amendment would

undoubtedly create new legal consequences in the sense that the pre-trial procedure for litigating

a statutory immunity claim will be different. But that type of procedural change is not what the

courts were adjudicating. In Landsgraph the Supreme Court was deciding whether the federal

Civil Rights Act of 1991 should apply to pending cases. Recognizing that the Act was intended

to be remedial, the Court nevertheless held that it should not apply to pending cases because it

greatly expanded a right of action for back pay to include compensatory and punitive damages.

The creation of new liability for employers based on actions already taken troubled the Court.

114 S.Ct at 1508-08. The Court explained: "The extent of a party's liability, in the civil context
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as well as the criminal, is an important legal consequence that cannot be ignored." Id. at 1507.

(Citations omitted)(emphasis in original)." In Arrow Air the Florida Supreme Court

summarized Landsgraph 's holding as: "[B]ecause application of the [Civil Rights] Act would

attach new legal consequences to events completed before its enactment, the Court refused to

apply it to pending cases, absent clear congressional intent favoring retroactive application."

ArrowAir, 645 So.2d at 425.

The use of the phrases "new legal burden" and "new legal consequences" must also be

read in light of the procedural/substantive dichotomy. As discussed above, the statute at issue in

Arrow Air, Florida's Whistle-Blower's Act, as well as the Civil Rights Act at issue in

Landsgraph, created new substantive rights and were, therefore, not applied to pending cases.

Thus, when read in the context of both Landsgraph and Arrow Air, the phrases must be strictly

limited to the creation or destruction of substantive or vested rights rather than a change in the

procedure for enforcing already existing substantive or vested rights.

Does Art. X §9, Fla. Const. Bar Enforcement of the Amendment to Pending Cases?

The State next argues that the Amendment cannot be applied to this case because lower

courts are obliged to follow Bretherick until the Florida Supreme Court recedes from

Bretherick." The cases cited by the State do not support the specific proposition argued by the

¹4 Landsgraph considered a statute that had substantive effects. The statute at issue there created new substantive
rights and therefore was held not to apply to pending cases. Interestingly, the Whistle-Blower Act also provided a
right to a jury trial. The Court was not troubled in applying this section of the Act to pending cases and stated:
"Changes in procedural rules may often be applied in suits arising before their enactment without raising concerns
about retroactivity." l 14 S.Ct at 1502.

is Response at 5-7.
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State but do hold that the legislation at issue therein does not apply to those periding cases.16 The

State's cases uniformly rely on Art. X, §9, Fla. Const., which states: "Repeal or amendment of a

criminal statute shall not affect prosecution or punishment for any crime previously committed."

The Amendment is an "amendment of a criminal statute." The question is whether its

application to a pending case would "affect prosecution or punishment." In the broadest sense,

the Amendment will undoubtedly affect the procedure of the prosecution of a Stand Your

Ground case and will, in some cases, be outcome determinative.

It may be tempting to interpret "affect" broadly and apply it to procedural changes. It

may even be more tempting to equate "affect" with "outcome determinative." If this Court were

writing on a clean slate it might very well hold that Art. X, §9 is a bar to the Amendment's

application in this case for either of these reasons. However, there is no jurisprudential support

for such a reading of Art. X, §9, and the Florida courts have specifically found changes to

procedure, even those that could be outcome determinative, to escape prohibition from the

dictates of Art. X, §9.

Unfortunately for the State's position in this case, there is a venerable and consistent

judicial gloss concerning this constitutional provision. As stated in Glover v. State, 474 So.2d

886, 891 (Fla. 1985) concerning Art. X, §9: "Florida courts have apparently made a distinction

between statutes affecting substantial rights and statutes affecting procedure, those affecting

procedure in some instances being permitted to have retrospective operation." (Citations

omitted).

State v. Smith, 547 So.2d 613, 616 (Fla. 1989); Robinson v. State, 936 So.2d 1198, 1201 (Fla. IS' DCA 2006);
Davis v. State, 892 So.2d 518 (Ela. 18' DCA 2004), review dismissed, 895 So.2d 404 (Fla. 2005); Foster v. State, 861
So.2d 434, 440 (Fla. 18' DCA 2002).
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Art. 3, §32, Fla. Const., the identically worded predecessor to the current Art. X, §9, was

adopted to remedy the mischief created when defendants were released from further prosecution

when the statutes under which they were charged were repealed while their cases were pending

and there was no savings clause in the new statute. Ex Parte Pells, 28 Fla. 67, 73 (Fla. 1891).

The court in Ex Parte Pells upheld a new statute providing that no person be held in confmement

more than 60 days for the non-payment of a fine from an Art. 3, §32 cliallenge concluding "a

court would look in vain to the later act to find in it anything changing either the nature of the

offense created, or even the character or degree of the punishment authorized by the act...." Id.

at 74.

Indeed, in an unbroken line of cases since Ex Parte Pells in 1891, the Florida Supreme

Court has held that legislative enactments that affect the procedure of a criminal case do not run

afoul of the Art. X, §9 prohibition.so long as they do not address themselves to the essence of the

offense itself, i.e., the definition of the crime, or the nature of the punishment: Mathis v. State,

31 Fla. 291, 311 (Fla. 1893)(a new law reducing the number -of peremptory challenges in a

criminal case would apply to pending cases)("It is entirely clear that the right to peremptory

challenges appertains to the remedy, the procedure under which prosecutions are conducted, and

notto the essence of the offense itself."), Lovett v. State, 14 So. 837, 839 (Fla. 1894)(same), Lee

v. State, 128 So. 319, 321-22 (Fla. 1937)(a statute establishing a right to sue for a writ of error

within six months of entry of the judgment would apply to all pending cases where a judgment

had not yet been entered but would not extinguish the appellate rights of defendants whose

judgments had been entered before the effective date of the statute)("We are dealing with a

question of procedure....")," Justus v. State, 438 So.2d 358, 368-69 (Fla. 1983)(the addition of

" The cases Ex Parte Pells through Lee v. State were interpreting Art. 3 §32 of the Florida Constitution.
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an aggravating circumstance to the capital felony sentencing law after the murder in the case but

before sentencing could be applied finding no merit to defendants Art. X, §9 claim) and State v.

Watts, 558 So.2d 994 (Fla. 1990)(amendment to Youthful Offender Act limiting the

consequences of a violation of community control applied to pending cases).¹³

A change in punishment, on the other hand, cannot be applied to pending cases. See e.g.,

Washington v. Dowling, 109 So. 588 (Fla. 1926)(the statutory change in the death penalty

imposing death by electrocution in the place of death by hanging would only apply to cases

arising after the effective date of the statute); State v. Pizzaro, 383 So.2d 762 (Fla. 4th DCA

1980)(the punishment in effect at the time of the crime controls the penalty at sentencing).¹9

Similarly, creating a new defense to a crime would go to the essence of the prosecution

because it would be a substantive change. The Fourth District Court of Appeal analyzed whether

the original Stand Your Ground statute applied to events preceding its enactment and concluded

that doing so would violate Art. X, §9 because the statute created a new right to immunity

thereby effecting a substantive change in the criminal law State v. Smiley, 927 So.2d 1000,

1002-03 (Fla. 4th DCA 2006). However, citing Lee v. State, the court noted that "procedural

changes may escape the reach of Article X, §9."2° The Florida Supreme Court affirmed the

" "Neither the definition of those offenses nor the original punishment authorized by statute were in any 'wise
changed or affected' by the 1985 amendment, 'and a court would look in vain to the' 1985 amendment 'to find in it
anything changing either the nature of the offense created, or even the character or degree of the punishment
authorized by-the' statutes under which Watts and James originally were convicted and punished." 558 So.2d. at
1000 (citing Ex Parte Pells).

However, a defendant could not be sentenced under the Youthful Offender Act which became law after the crime
was committed (but before sentencing) because it would violate Art. X, §9 of the Florida Constitution. Castle v.
State, 330 So.2d 10 (Fla. 1976).

Although dicta, the district court in Pizzaro noted "Only procedural or remedial statutory changes may be applied
to pending cases." 383 So.2d at 762 [citing McShay v. State, 321 So.2d 464 (Fla. 4* DCA 1975)].

2° The court also noted that, even though the statute was remedial, it effected a substantive rather than a procedural
change and, therefore, was not applicable to pending cases. 927 So.2d at 1003.
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Fourth District of Appeal on the same ground and cited Watts, supra, for the proposition that Art.

X, §9 would not be a bar to retroactive application of legislation so long as the defendant could

be prosecuted and punished in the same manner. The court concluded that the effect on the

prosecution of a new affirmative defense rose to the level of an Art. X, §9 bar to retroactivity.

The defendant in the present case has had the benefit of this affirmative defense since the

conduct at issue occurred in 2015. The Amendment has neither created a new crime nor

decriminalized conduct that was a crime; nor has it increased, decreased or altered in any way

the punishment for conduct that has been a crime. Instead, the Amendment has merely changed

the procedure for how a defendant enforces his right to statutory immunity by shifting the burden

of proof from the defendant to the State and increasing the quantum of proof from the

preponderance of the evidence to clear and convincing.2l Accordingly, Art. X, §9 does not bar

the application of the Amendment to pending cases.

Does the Amendment Violate the Constitution's Separation of Powers?

The State's final argument to prevent the application of the Amendment to the instant

case is that the Amendment is an unconstitutional violation of the se;paration of powers set forth

in Art. II, §3 of the Florida Constitution 22 This Court is mindful that courts, especially trial

courts, should not address the constitutionality of legislation unless there is no other basis to

21 That is not to say that the Amendment is not important. It will be outcome determinative in many cases.
However, the fact that a procedural change may be outcome determinative is not an independent reason for barring
its application. There can be no doubt the legislature understood and intended that this change would be outcome
determinative in numerous cases.

22 "The powers of the state government shall be divided into legislative, executive and judicial branches. No person
belonging to one branch shall exercise any powers appertaining to either of the other branches unless expressly
provided herein." Rulemaking authority for the practice and procedure of cases in court is expresslyreserved for the
Supreme Court in Art. V, §2.
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decide the case at hand. Stembridge v. Harwitz, 303 So.2d 85, 86 (Fla. 3'd DCA 1974). Failing

to be persuaded by the State's first two arguments above, the Court is constrained to consider the

constitutional challenge.

Before wading into the constitutional mud pit, courts must indulge at least three

considerations: (1) statutes are presumed constitutional and the challenging party has the burden

to establish the statute's invalidity. See State v. Lick, 390 So.2d 52, 53 (Fla.1980); (2) courts

should construe legislation "to effect a constitutional outcome whenever possible." Jackson v.

State, 191 So3d 423 (Fla. 2016)[citing Fla. Dep't ofRevenue v. Howard, 916 So.2d 640, 642

(Fla.2005)1 and (3) only a clear and demonstrated usurpation of power will authorize judicial

interference with legislative action. Eastern Air Lines Inc. v. Department ofRevenue, 45 5 So.2d

311 (Fla. 1984), appeal dismissed, 474 U.S. 892, 106 S.Ct. 213, 88 L.Ed.2d 214 (1985).

The State's constitutional challenge to the Amendment is based on the Amendment's

purported abrogation of the Supreme Court's rulemaking authority under Art. V, §2(a)("The

supreme court shall adopt rules for the practice and procedure in all courts....").23 Since the

Amendment is addressed only to the practice and procedure of cases in court it is a clear

abrogation of the Supreme Court's rulemaking authority. The Supreme Court is delegated the

exclusive authority to make procedural rules (Art. V, §2) and the Legislature is not allowed to do

what the Constitution delegates to the Supreme Court (Art. II, §3). While Art. V, §2 authorizes

the Legislature to repeal (by two-thirds vote) a rule of procedure promulgated by the Supreme

Court, nowhere in Art. III or otherwise does the Constitution authorize the Legislature to create a

²³ The State begins its argument by stating that the Amendment conflicts with Rule 3.190, Fla.R.Crim.P. This is a
woefully weak foundation on which to base an argument. Rule 3.190 does not set forth a burden of proof or say
who has the burden. While subsection (c)(4) of Rule 3.190 has been referred to by the Supreme Court in Dennis and
Bretherick, supra, as the rule applicable in Stand Your Ground proceedings, there is nothing in the Rule relating to
burden of proof issues in general or Stand Your Ground proceedings in particular. In fact, nothing in the
Amendment conflicts with Rule 3.910 as promulgated by the Supreme Court.

14

Ptr.'s App. 24



rule of practice or procedure. As stated in State v. Raymond, 906 So.2d 1045, 1048 (Fla. 2005),

it is a "well-established principle that a statute which purports to create or modify a procedural

rule is constitutionally infirm."

Is the inquiry over once the constitutional violation is identified? Under a pure textual

analysis the inquiry should be complete if there is no logical flaw in the deterrnination that there

is a direct violation of the constitution's separation of powers. For example, in Raymond, the

court invalidated what it referred to as a "purely procedural" statute untethered to any substantive

right. Id. at 1049.24 Although the court acknowledged that the legislature could repeal rules of

procedure, it declared unconstitutional the legislature's enactment of a statute that was purely

procedural. However, in other cases the Florida Supreme Court has been far more

accommodating even in the face of undisguised legislative rulemaking on matters of procedure

and practice.25 In other words, like the judicial approach to Art. X, §9, supra, there is a judicial

gloss on what would otherwise be clear violations of the constitutional separation of powers.

Before embarking on analysis of "constitutionality" by referencing the appellate decisions on the

relevant issues, the Court notes that once untethered from the text all remaining analysis is really

nothing more than a prognostication of what the appellate courts will do in this case.

24 Raymond differentiates between practice and procedure on the one hand and substantive law on the other:
"The terms practice and procedure "encompass the course, form, manner, means, method, mode, order,

process or steps by which a party enforces substantive rights or obtains redress for their invasion. 'Practice and
procedure' may be described as the machinery of the judicial process as opposed to the product thereof." In re Fla.
Rules of Criminal Procedure, 272 So.2d 65, 66 (Fla.1972)(Adkins, J., concurring). In other words, practice and
procedure is the method of conducting litigation involving rights and corresponding defenses. Skinner v. City of
Eustis, 147 Fla. 22, 2 So.2d 116 (1941).

On the other hand, matters of substantive law are within the Legislature's domain. Substantive law has been
defined as that part of the law which creates, defines, and regulates rights, or that part of the law which courts are
established to administer. State v. Garcia, 229 So.2d 236 (Fla.1969). It includes those rules and principles which fix
and declare the primary rights of individuals with respect to their persons and property. Adams v. Wright, 403 So.2d
391 (Fla.1981)." Id. at 1048-49.

25 The legislature does not enact rules of procedure. Nevertheless, by rulemaking I mean to say legislation that has
the same effect on practice and procedure in a court case.
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In Kalway v. State, 730 So.2d 861 (Fla. 1999), the court upheld the constitutionality of a

portion of §57.085, Fla. Stat. (1999), regulating the procedure for determining indigency. The

court found the statute constitutional because it was primarily substantive and its "procedural

portions ... do not appear to conflict with any existing court rule or procedure...." Id. However,

the following year the court invalidated another procedural portion of the same statute

explaining:

"A statute can, however, have both substantive provisions and procedural
requirements. If the procedural requirements conflict with or interfere with the
procedural mechanisms of the court system, they are unconstitutional under both a
separation of powers analysis, and because formulating procedures for granting in
forma pauperis status is the exclusive province of the Supreme Court pursuant to
the rulemaking authority vested in it by the Florida Constitution. See Art. II, §3,
Art. V, §2, Fla. Const. ...." Jackson v. Dep't of Corrections, 790 So.2d 381, 384
(Fla. 2000).

The court went to considerable effort to-explain why the statute's requirement that

inmates copy and file all their prior pleadings was problematic for the court. Id. at 384-

86. Rejecting institutional diplomacy, the court wrote:

"If the copy requirement procedure were not so cumbersome.and provided sonTe
benefit to this Court, we might merely accept the "suggested" procedure and
amend our indigency rule to implement the copy requirement....

The statute adds new procedures to the ones already in the rule and they conflict
with it. Thus, we conclude that this legislatively imposed "procedure" is
interfering with and intruding upon the procedures and processes of this Court and
conflicts with this Court's own rule regulating the procedure for indigency
determinations (rule 9.430). Under such circumstances, the Court has the
authority, perhaps even the duty, to declare the copy requirement portion of the
Prisoner Indigency Statute void and state that the judiciary will not comply with it
or require that inmates comply with it. Accordingly, we find the copy
requirement portion (only) of subsection (7) of section 57.085 to be
unconstitutional as a violation of separation of powers and as an usurpation of our
exclusive rulemaking authority." Id. at 385-86.

However, in the same term the court decided Caple v.Tuttle's Design-Build, Inc.,

753 So.2d 49, 54 (Fla. 2000) rejecting a separation of powers challenge to a statute
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permitting mortgagees to obtain a prejudgment order requiring the mortgagor to pay

interest. The court held that the statute's procedural provisions were intimately related to

the new substantive rights created by the statute. Id. By way of explanation, the court

commented that it had "consistently rejected constitutional challenges where the

procedural provisions were intertwined with substantive rights." Id. (citing Smith v.

Dep't ofIns., 507 So.2d 1080, 1092 (Fla. 1987)(rejecting separation of powers violation

because the procedural sections of the statute were directly related to the substantive

statutory scheme).

Is the Stand Your Ground Amendment directly related to the statutory scheme? Of

course it is. The Amendment is entirely consistent with the original legislation itself in its intent

to decriminalize the use of force, including deadly force, under circumstances that had heretofore

been criminal.26 Based on the judiciary's deferential approach to constitutional challenges it is

likely that, if the Amendment had been included as part of the original Stand Your Ground

legislation in 2005, it would have been allowed to stand. The procedural provision would likely

have been deemed "intimately related to" or "intertwined" with the substantive rights.

When the court declares constitutional an obviously procedural provision of a statute it is

really engaging in institutional diplomacy. It is deferring to the Legislature. It is choosing not to

pick a fight. This is not one of those cases. Not only did the Legislature wait twelve years to

enact the Amendment, but it did so in reaction to and rejection of the Supreme Court's decision

in Bretherick. In Bretherick, in its exercise of its constitutional authority under Art. V, §3, the

court first sought to divine legislative intent. Finding no clear statement of intent as to the

26 For a history of the duty to retreat and its abolition by the Stand Your Ground law see Order on "Stand Your
Ground" Hearing, cited at note 3 supra.
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burden of proof issue, the court examined the traditional rules (that the burden of proof should

be on the moving party and that a party seeking to avail itself of an immunity has the burden of

persuasion) and determined that this allocation of responsibility was appropriate to Stand Your

Ground proceedings. The court is better aware than the Legislature of the ebb and flow of a

criminal case before trial and the implications to the parties and the judiciary of expanding a pre-

trial inquiry into a nearly full blown trial very early on in a serious case. The court then made

explicit the procedure that had been adopted by all the District Courts of Appeal and implicitly

by the court in Dennis. Regardless of whether one is persuaded by the history and logic of the

majority decision or the prescient analysis of legislative intent by Justice Canady in dissent, the

court spoke and adopted a procedure regulating the burden of proof: the defense has the burden

of persuasion by the preponderance of the evidence.

Two years later the Legislature enacted the Amendment shifting the burden of persuasion

to the state and increasing the quantum of proof to clear and convincing evidence. While the

Amendment is still, albeit twelve years late, directly related to and intertwined with the

substantive provisions of the Stand Your Ground law, what makes it constitutionally offensive is

that, at the time of its enactment, it was purely procedural and enacted in direct response to the

Supreme Court's adoption of a procedure in Bretherick. In other words, a separation of powers

violation becomes an impermissible violation once the Supreme Court has adopted a procedure.

This Court holds the Amendment to be an impermissible infringement on the Court's rulemaking

authority.

Must the Supreme Court promulgate a rule of procedure to prevent the Legislature from

enacting a law establishing a procedure to be followed in court cases? No. Under the separation

of powers in the Florida Constitution, the Legislature has no authority to establish such a
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procedure. The Legislature clearly has the ability to repeal a rule of procedure adopted by the

Supreme Court (by a two-thirds vote), but nowhere in the Constitution is there a grant of

authority to the Legislature to enact rules of procedure or statutes that govern the practice or

procedure to be followed in a court case. The judiciary's indulgence of the legislature's intrusion

into matters of procedure may be based on sound institutional considerations, but it is not based

on the text of the Constitution.

The Defense eloquently argues that the Amendment is constitutional because it does not

abrogate a rule promulgated the Supreme Court pursuant to its authority under Art. V, §2. In

other words, since the procedure adopted by all the district courts of appeal and the Supreme

Court in Bretherick was not promulgated as a rule, it has no constitutional weight once the

Legislature has spoken. While the argument may have some superficial appeal, there is simply

no case law addressing this specific issue. The Supreme Court has a rulemaking process and

there is typically a multi-year delay between a decision in a case announcing a new procedure or

practice and the promulgation of a rule.27 There is no need to make this a race between the

Supreme Court to promulgate a rule and the_Legislature to enact a law. It is unavoidably true

that the Florida Constitution gives the Legislature no authority to enact legislation governing

practice or procedure in a court of law. The only grant of such authority is to the Supreme Court.

Having found the Amendment unconstitutional, Bretherick controls and the burden of

proof is on the Defense.

Findings of Fact

²¹ See Rutherford, pp. 9-13, supra at note 3.
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The evidentiary hearing was triggered by the Defendant's filing of an affidavit28 that met

the minimal requirements to set forth a prima facie case and proceeded as if the Amendment

were applicable. Both sides were on notice that the Court would apply both burdens to the facts

found since the applicable burden will be an open issue until finally settled by the Third District

Court of Appeal if not the Supreme Court of Florida. The State presented three witnesses, the

victim Thomas Lane, Police Officer Ramos who greeted Tashara Love when she entered the

police station and Detective Suyapa Hubbard who interviewed her at the police station. In

addition, the State entered into evidence a series of video clips from the security cameras outside

Coco'sNight Club, a strip club, showing much of the activity leading up to the shooting and the

shooting itself. There is no audio accompanying the video. Tashara Love did nòt testify.

As set forth in Mobley v. State, 132 So.3d. 1160, 1166 (Fla. 3rd DCA 2014) and Viera v.

State, 163 So.3d 602, 606 (Fla. 3rd DCA 2015) the issue is "whether, given the totality of the

circumstances leading up to the attack, the appearance of danger was so real that a reasonably

cautious and prudent person under the same circumstances would have believed that the danger

could be avoided only through the use of deadly force."

It is undisputed that in the very early morning hours of November 26, 2015, the

Defendant, Tashara Love ("Tashara"), along with a group of friends, was required to leave

Coco's because some members of Tashara's group, apparently not including Tashara, were

fighting with another group of women inside the club. Among the other women in Tashara's

group were her daughter, Kiera Love ("Kiera"), and her sister, Jayandra Love ("Jayandra").

There were a series of altercations involving, among others, John Brown ("John"), Tashara, a

Man in White, Kiera and Thomas Lane ("Thomas") starting at approximately 1:01:40 a.m. and

²³ See Exhibit A hereto.
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ending with Tashara shooting Thomas at 1:03:26 a.m.29 The description of the events occurring

in the 106 seconds set forth below are derived exclusively from the video clips.

In the video prior to the first confrontation, Tashara, Kiera and Jayandra appear very

upset after being kicked out of the club. In addition, Tashara's body language while trying to get

back into the club shows her spoiling for a fight. To add to her heightened emotions at 1:01:40

a.m., John, without any apparent provocation, violently shoved her against a car and she fell to

the ground. She attempted to trip John and, as she was getting to her feet, she was aided by an

unidentified male easily identified throughout the video because he was dressed all in white and

had long dreadlocks ("Man in White"). John reacted to the Man in White's intervention by

punching him. Moments later, Thomas emerged from the club and saw several people standing

around his brother and rushed to the Man in White who walked away. Thomas led his brother on

a slow mation chase of the Man in White on 119th Street westbound. The Man in White was

able to change direction and walk past Thomas and his brother. While still pursuing the Man in

White eastbound on 119th Street, Thomas was stopped by Kiera and Jayandra who placed

themselves between Thomas and the Man in White. While John was walking after the Man in

White, Thomas and Kiera have an altercation where Thomas took a swing at Kiera while

Jayandra was in between them. Moments later Tashara approached Thomas and pushed him and

the two appear to "have words" and then separated at 1:02:26 a.m. While Thomas was engaged

with Tashara Kiera ran eastbound toward the Man in White and John. At 1:02:55 a.m. Jayandra

pulled her car out of the parking lot and was approached by Tashara and the two had an

opportunity to speak. At 1:03:01 a.m. Thomas ran eastbound on 119th street crossing in front of

29 All times are from the time stamp of the video from Ch. 33 as synchronized by the Court with the videos from Ch.
2 and Ch. 3. Whether the time of day is completely accurate is not as important as the timing of the events described
in the text.
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Tashara and Jayandra's car. Immediately thereafter Tashara started walking in the same

direction on the sidewalk and Jayandra drove eastbound on 119* Street and stopped in the street

near where John, Kiera and the Man in White were gathered by a fence.

At the fence John grabbed Kiera by her hair and threw her to the ground. This was when

Thomas started running toward them. When he approached them he put himself hetween Kiera

and John. He did not engage in a physical altercation. At 1:03:12 a.m. only seconds after

arriving by the fence and de-escalating the previous altercation, he turned and was walking away

when Kiera hit him from behind. As soon as Kiera punched Thomas on the head or neck from

behind, he turned around and took three swings at her connecting at least once and immediately

walked away again. In the intervening few seconds Jayandra pulled her car up to the group by

the fence, exited her car and walked to the back of her car. Tashara, upon seeing the altercation

between Kiera and Thomas, ran in their direction and met Jayandra at the back of Jayandra's car

at 1:03:23 a.m. and took something, apparently the gun, from Jayandra. While walking away

from Kiera, Thomas walked past Tashara and Jayandra. Once again he was followed by Kiera

and this time by a woman with what appears to be a wig of white curly hair. Kiera and/or the

woman with the white hair pulled on Thomas's shoulder from behind and, when he turned

around, he swung once at the woman with white hair and then with both arms at the woman with

white hair and Kiera. At 1:03:26 a.m. Tashara shot Thomas at least once and fired several shots

in the air. Thomas ran back to the door of the club and collapsed.

Tashara, immediately after the shooting and on her own initiative, drove to the police

station where she reported what happened and turned over the gun she used to shoot Thomas.

She first told Officer Ramos that someone was beating her daughter up and she needed to defend

her so she shot into the air several times. A few minutes later she told Officer Ramos that she
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was told her daughter was being pistol whipped in the head so she shot in the air. She also told

him that she saw her daughter being punched by a fence. Later that morning, Tashara told

Detective Hubbard that she saw her daughter was in a fight so she ran down the street and saw a

guy with something in his hand. She said thought she needed to defend her daughter so she shot

in the air. Never did Tashara admit she shot at Thomas who was only three to seven feet away

when she shot him.

Tashara was in a position to see that both times Thomas put his hands on Kiera it was in

response to Kiera's initial physicality (when she hits him from behind as he was twice walking

away from her). Tashara was standing less than ten feet away from Kiera, the woman with white

hair and Thomas when he was grabbed him from behind resulting in Thomas swinging twice.

Nothing that Thomas did that evening could leave a reasonable person in fear that Kiera would

lose her life or suffer great bodily harm. Twice Thomas had walked away from confrontations

after defending himself.

In fact, the situation could be viewed as a set up where Tashara got the gun from

Jayandra with the intent to shoot Thomas or was waiting for a reason to shoot Thomas and/or

John and is given the excuse to do so when he turns to defend himself from Kiera's second

assault from behind. Given her prior altercation with Thomas and the less than three seconds

from her taking the gun from Jayandra and her shooting Thomas, this seems more likely than her

shooting him because she was in fear that her daughter would suffer great bodily harm or death.

Viewed in context, Thomas was trying to defend and support his brother, the Man in

White was trying to defend and support Tashara, and Kiera was trying to defend and support the

Man in White. Thomas, Kiera and the Man in White inserted themselves into the altercation

between John and Tashara. Not only did Kiera repeatedly insert herself into a potentially volatile
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situation, she twice attacked Thomas from behind. Importantly, Tashara could-see that it was her

daughter's aggression that caused the physical contact on botlt occasions. Although Thomas

inserted himself in the mix, he was not a physical aggressor in the second or third situation where

he swung at Kiera. While Thomas was bigger and stronger than Kiera, he was responding to

physical attacks from Kiera in the same manner as he was being attacked: with his fists.

The issue for the Court is whether Tashara proved by a preponderance of the evidence

that she reasonably believed that using deadly force was necessary to prevent imminent death or

great bodily harm to her daughter. She has not done so in the evidentiary hearing.3° Her

affidavit is contradicted by an objective review of the video in numerous material respects.

On the other hand, if the Amendment applied and the burden of proof were on the State

to show by clear and convincing evidence that Tashara Love is not entitled'to immunity, the

Court would have a very different situation. One definition of "clear and convincing" is: "This

intermediate level of proof entails both a qualitative and quantitative standard. The evidence

must be credible; the memories of the witnesses must be clear and without confusion; and the

sum total of the evidence must be of sufficient weight to convince the trier of fact without

hesitancy." Incluiry Concerning Davey, 645 So.2d 398, 404 (Fla. 1994).

At the moment of the shooting, Tashara's daughter was either receiving or ducking a

punch from a much bigger man.who had hit her just a few Tnoments earlier. The Court cannot

say, without hesitancy, that the State proved that Tashara Love was not responding to a

reasonable belief tliat her daughter was about to suffer great bodily harm. Therefore, the State

3° Tashara may prevail at trial if there is evidence to support a self-defense or defense of others claim because the
burden will then be on the State to prove beyond a reasonable doubt that she was not acting in self-defense or
defense of others. The Stand Your Ground motion must be decided only on the video and without the opportunity to
evaluate the credibility of the witnesses, other than Thomas Lane, testifying as to their actions and perceptions of the
events.
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would not have met the burden sought to be imposed by the Amendment based on the

evidentiary hearing held in this case.

The decision between the Defendant having the -burden by a preponderance of the

evidence and the State having the burden by clear and convincing evidence was outcome

determinative in this case. Therefore, if there is an appeal, the appellate court(s) will decide the

burden and the outcome.

DONE and ORDERED in Miami-Dade County, Florida this day ofAugust, 2017.

ALAN S. F E
Circuit Court Judge

ec: Jenna Kopp, ASA
Fariba Komeily, ASA
Robert Valdes, APD
Abbie Waxman, APD
Jeffrey De Souza, APD
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