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ISSUE ON APPEAL 
 

In 2015, Petitioner Tashara Love shot a man who, along with his brother, had 

attacked her and her daughter outside of a nightclub.  She was subsequently charged 

with attempted second-degree murder and, in response, moved for immunity from 

prosecution under Florida’s Stand Your Ground statute.  Prior to the date of 

Ms. Love’s pretrial immunity hearing, the Legislature enacted section 776.032(4), 

which placed the burden on prosecutors to disprove a defendant’s claim of self-

defense immunity by clear and convincing evidence at the pretrial hearing.  

Applying the pre-amendment burden of proof, the trial court denied immunity.  But 

it noted that were it bound to apply the amended standard, it would have granted 

Ms. Love’s request and dismissed the case.  The issue on appeal is: 

Whether section 776.032(4) applies to cases pending at the time of the law’s 

enactment or only to those cases whose underlying facts arose after the statute’s 

effective date. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 
  

Late one night in 2015, Petitioner Tashara Love shot a man who had 

repeatedly punched her daughter and was about to so do again.  A circuit judge has 

since concluded that Ms. Love’s conduct would be considered immune from 

prosecution under section 776.032(4), a recent amendment to Florida’s Stand Your 

Ground law.  That amendment places the burden of proof on prosecutors to disprove 

a defendant’s claim of self-defense at a pretrial immunity hearing.  But the judge 

denied Ms. Love’s request for immunity because it believed it was bound to apply 

the burden of proof that governed immunity cases prior to the adoption of subsection 

(4).  When Ms. Love petitioned for a writ of prohibition, the Third District Court of 

Appeal concluded that the pre-amendment burden of proof—which placed the 

burden on a defendant to establish her claim to immunity—applied because the new 

law was non-retroactive.  That was simply incorrect. 

As a statutory matter, there is every indication the Legislature intended section 

776.032(4) to apply to pending, non-final cases.  When the Legislature acts, it does 

so against the backdrop of default rules governing how its enactments will be later 

understood by courts.  Two such presumptions are applicable here.  First, although 

amendments to substantive law are presumed to apply only prospectively, this Court 

has always recognized that procedural amendments control pending cases.   

Just like every other law allocating the burden of proof at a judicial hearing, 
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section 776.032(4) is procedural.  Indeed, this issue is settled.  No court in the history 

of Florida jurisprudence—prior to this case—had treated a burden of proof as 

substantive in nature.  And for good reason.  A burden of proof affects only the 

means and methods of enforcing a substantive right, the classic definition of 

“procedural law.”  Taking section 776.032(4) as an example, the burden provision 

merely guides a judicial fact finder in weighing the evidence in support of, or against, 

a claim to the substantive right of immunity from prosecution.  The burden in no 

way impacts the rights and duties of Florida citizens as they live and breathe in the 

world; the sole impact occurs within the confines of a judicial proceeding.  

Accordingly, in cases like Summerlin, Walker & LaBerge, Inc., and Shaps, this Court 

has already held that burden of proof provisions are procedural, including for 

retroactivity purposes. 

On top of the presumption that procedural laws are to be applied retroactively, 

this Court has explained that statutory provisions enacted soon after controversies 

with respect to the proper interpretation of a statute arise should be applied to 

pending matters.  This rule exists in recognition of the Legislature’s prerogative to 

correct mistaken interpretations of its intent.  That is precisely what happened here.  

In overwhelmingly passing section 776.032(4) through both houses, the Legislature 

spoke with one voice: the new law was meant to overrule this Court’s decision in 

Bretherick and restore the Legislature’s original intent that prosecutors bear the 
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burden of proof at a pretrial hearing. 

Of course, where the Legislature intends that an amendment apply 

retroactively, a court must also satisfy itself that doing so comports with 

constitutional limitations.  But in holding that Article X, section 9 of the Florida 

Constitution forbade applying the amended burden in Ms. Love’s case, the Third 

District ignored the many cases decided by this Court which explain that procedural 

laws are an exception to the prohibition contained in that constitutional provision.  

A law must be applied prospectively in criminal cases only if it affects the definition 

of a crime, the elements of a defense, or the degree of punishment.  A burden of 

proof alters none of those things; it is merely the measuring device for evaluating 

the strength of the evidence.   

To that end, the Third District misread this Court’s decision in Smiley.  Article 

X, section 9 prevented the 2005 amendment at issue in that case from being applied 

retroactively because the new law expanded the scope of the substantive right to self-

defense.  Before that amendment, a person had to retreat before using deadly force, 

whereas afterwards they did not.  In other words, the amendment changed the 

objective legal consequences of a citizen’s conduct.  Not so here.   

This Court should approve the decisions of the First and Second Districts in 

Commander and Martin and quash the Third District’s decision in Love.  Because a 

judicial fact finder has already concluded that Ms. Love would be immune under the 
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amended burden, her prosecution should be dismissed on remand to the circuit court. 

STATEMENT OF THE CASE AND FACTS 
 

Statutory Background.  Florida has long acknowledged the fundamental right 

of its citizens to use force in self-defense or defense of others.  See, e.g., Art. I, § 8(a), 

Fla. Const.  But the substance of the right, and the procedures for enforcing it, have 

evolved over time.  At common law, a person could use deadly force in self-defense 

only where he first attempted to “retreat to the wall,” except when he was in his own 

home.  Hedges v. State, 172 So. 2d 824, 827 (Fla. 1965).  Thus, the defense was 

unavailable unless he had exhausted all other reasonable means of avoiding the 

danger.  When the act of self-defense occurred in the home, the citizen was “not 

obliged to retreat” and could instead “stand his ground.”  Id. 

The Legislature broadened the scope of the right to self-defense in 2005 when 

it passed Chapter Law 2005-27.  That bill changed the doctrine of self-defense in 

two major ways.  First, it eliminated the duty to retreat outside the home when the 

person using deadly force reasonably believed force was necessary to prevent death 

or great bodily harm.  Ch. 2005-27, §§ 2-3, Laws of Fla.  Second, the bill created a 

form of immunity from prosecution for persons with valid self-defense claims.  Id., 

§ 4.  That protection, codified as section 776.032 of the Florida Statutes, precludes 

law enforcement from “arresting, detaining in custody, and charging or prosecuting” 

persons who act in self-defense.  § 776.032(1), Fla. Stat. (2005).  The provision 
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spares innocent people the indignity and expense of a criminal trial, as well as 

attendant consequences like potentially losing a job while detained.  

This expansion of the right of self-defense was animated by the Legislature’s 

concern that “no person or victim of crime should be required to surrender his or her 

personal safety to a criminal, nor should a person or victim be required to needlessly 

retreat in the face of intrusion or attack.”  Ch. 2005-27, preamble.  The Legislature 

further found that persons should be permitted to act in self-defense “without fear of 

prosecution or civil action.”  Id. 

Notably, section 776.032 did not specify the procedures for enforcing the 

substantive immunity right it conveyed.  The courts therefore set about interpreting 

the Stand Your Ground law.  In 2010, this Court decided Dennis v. State, 51 So. 3d 

456 (Fla. 2010), holding that a defendant’s right to immunity should be adjudicated 

at a pretrial hearing.  Circuit judges must now resolve factual disputes by taking 

evidence and, where it appears the defendant acted in lawful self-defense, must 

dismiss the prosecution so that the case never goes to a jury.  Id. at 462-64. 

But the Court did not decide which party should bear the burden of proof at 

the immunity hearing—and by what standard of proof—until Bretherick v. State, 

170 So. 3d 766 (Fla. 2015).  Observing that “the Legislature did not set forth a 

procedure to test a defendant’s claim of statutory immunity,” the Court employed 

traditional methods of statutory construction and ultimately concluded in Bretherick 
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that putting the burden on defendants to establish their immunity claims by a 

preponderance of the evidence best “effectuates the legislative intent.”  Id. at 775, 

778-79.  Two dissenting justices would have held that section 776.032 placed the 

burden on prosecutors.  Id. at 779-80 (Canady, J., dissenting).  As the dissent pointed 

out, prosecutors seeking to secure a conviction at the subsequent trial would bear the 

burden of disproving the self-defense claim beyond a reasonable doubt, and there 

was no reason they should face a lesser burden at the hearing.  Id. at 779. 

The 2017 Amendment.  The Legislature responded to Bretherick in 2017, 

amending section 776.032 to include a fourth subsection.  See Ch. 2017-72, § 1, 

Laws of Fla.  That subsection reads: “In a criminal prosecution, once a prima facie 

claim of self-defense immunity from criminal prosecution has been raised by the 

defendant at a pretrial immunity hearing, the burden of proof by clear and convincing 

evidence is on the party seeking to overcome the immunity from criminal 

prosecution provided in subsection (1).”  § 776.032(4), Fla. Stat. (2017).  The 

amending bill specified that it took effect “upon becoming law,” and the Governor 

signed the bill into law on June 9, 2017.  Ch. 2017-72, § 2. 

Section 776.032(4) changes the Stand Your Ground law by specifying that the 

prosecution, rather than the defense, shall bear the burden of proof at the immunity 

hearing, bringing the immunity procedure closer into line with the burden the State 

ultimately bears at trial in order to obtain a conviction.  Under the new standard, the 
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prosecution must convince a judicial fact finder by clear and convincing evidence, 

meaning evidence that is “precise, explicit, lacking in confusion, and of such weight 

that it produces a firm belief, without hesitation, about the matter in issue.”  Fla. Std. 

Jury Instr. (Crim.) 3.6(a) (defining clear and convincing standard in the context of 

the insanity defense). 

Legislative materials reflect that the purpose of the amendment was to 

“reverse the effect of the FSC’s holding in Bretherick.”  Fla. H. Rep. Subcomm. on 

Crim. Justice, Final Bill Analysis, CS/HB 245, at 6 (June 15, 2017).   

Facts of This Case.  On November 26, 2015, Petitioner Tashara Love, her 

daughter, and others were involved in a three-minute altercation outside a Miami-

Dade County nightclub.  Ptr.’s App. 3.  The incident began when a man named John 

Brown “violently shoved her against a car” and punched a man who came to 

Ms. Love’s aid.  Id. at 31.  Brown and his brother, Thomas Lane, chased that man 

while Ms. Love’s daughter attempted to intervene.  Id. at 31-32.  They repeatedly 

punched the daughter, grabbed her by the hair, and “threw her to the ground.”  Id.  

As Lane was about to strike the daughter a final time, Ms. Love shot him.  Id. at 32.  

She drove straight to the police station to report these events but was later charged 

with attempted second-degree murder with a firearm.  Id. 32, 3.   

Procedural History.  At Ms. Love’s immunity hearing, which occurred after 

the passage of section 776.032(4), the prosecution argued that the amended burden 
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of proof was inapplicable for two reasons.  The State first contended that section (4) 

was outright unconstitutional because it violated the separation of powers enshrined 

in Article II, section 3 of the Florida Constitution.  Id. at 4.  Alternatively, it claimed 

that the amendment did not apply to Ms. Love because subsection (4) was non-

retroactive and thus did not govern an immunity hearing for actions occurring prior 

to the amendment’s effective date.  Id.   

The circuit court rejected the State’s retroactivity argument but declined to 

apply the clear and convincing standard because it declared the amendment 

unconstitutional.  Id. at 28-29.  Applying the old burden, it denied Ms. Love’s claim 

of immunity.  But it noted that the burden of proof issue was dispositive and that it 

would have granted immunity under the new burden.  Id. at 34-35. 

Ms. Love then sought a writ of prohibition in the Third District.  Id. at 2-3.  

The district court overruled the portion of the circuit judge’s order invalidating 

section 776.032(4), concluding that the burden of proof provision was “intertwined 

with substantive rights” conferred by the Stand Your Ground law, and thus that the 

Legislature had the authority to enact it.  Id. at 5-6.  As the Third District observed, 

this Court has “consistently rejected constitutional challenges where the procedural 

provisions [of a statute] were intertwined with substantive rights.”  Id. at 5 (quoting 

Caple v. Tuttle Design-Build, Inc., 753 So. 2d 49, 54 (Fla. 2000)). 

But it denied the petition for writ of prohibition because, in its view, this 
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Court’s decision in Smiley v. State, 966 So. 2d 330 (Fla. 2007), compelled the 

conclusion that the amendment should be “treated as a substantive change in the 

law.”  Id. at 8.  The district court reasoned that Ms. Love “could not be prosecuted 

in the same manner” as before subsection (4)’s enactment, meaning the new law had 

imposed “new legal burdens” on the State.  Id. at 8-9. 

The Third District acknowledged that its holding on retroactivity was 

inconsistent with the Second District’s approach in Martin v. State, 43 Fla. L. 

Weekly D1016c (Fla. 2d DCA May 4, 2018).  Ptr.’s App. 6 n.3 (discussing Martin’s 

holding that section 776.032(4) “is a procedural amendment that should be applied 

retroactively to all pending cases”).  It therefore certified conflict with that case.  Id.  

Ms. Love timely invoked this Court’s discretionary jurisdiction.   

After the Court accepted review, the First and Fourth Districts also weighed 

in on the issue, reaching opposite conclusions.  See Commander v. State, 43 Fla. L. 

Weekly D1554a (Fla. 1st DCA July 9, 2018) (retroactive); Hight v. State, 43 Fla. L. 

Weekly D1800a (Fla. 4th DCA Aug. 8, 2018) (non-retroactive).   

STANDARD OF REVIW 
  

Whether a new law applies to a pending case involving an offense that 

occurred before its enactment is a purely legal matter subject to de novo review.  See 

Smiley v. State, 966 So. 2d 330, 333 (Fla. 2007). 
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ARGUMENT 
 

I. Section 776.032(4) Was Intended to Apply Retroactively  
 

A. Amendments are presumed to be retroactive when they are either 
procedural or enacted in response to recent court decisions 

 
When considering whether an amendment applies retroactively to cases 

pending at the time of its enactment, this Court asks whether the Legislature intended 

the amendment to have retroactive effect and, assuming it did, whether retroactive 

application is constitutionally permissible.  Metro. Dade County v. Chase Fed. 

Housing Corp., 737 So. 2d 494, 499 (Fla. 1999).  In the history of Florida 

jurisprudence, no court had ever held—until now—that a law allocating the burden 

of proof was anything other than a mode of procedure presumptively applicable to 

pending cases.  Nothing in section 776.032(4) suggests the Legislature wished to 

disrupt that longstanding tradition when it specified the burden of proof a judge 

should apply at a Stand Your Ground immunity hearing.   

1. Governing presumptions 
 

“In order to determine legislative intent as to retroactivity, both the terms of 

the statute and the purpose of the enactment must be considered.”  Id. at 500 (citation 

omitted).  Where the language of a statute contains an “express command” that a 

statute be applied retroactively, there is no need to resort to rules of statutory 

construction.  Id. (citing Landgraf v. USI Film Prods., 511 U.S. 244, 280 (1994)).  

More often than not, however, the Legislature does not explicitly denote its intent 
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regarding retroactivity.  It instead acts against the backdrop of a set of presumptive 

rules governing how its enactments will be later understood by the courts.  Two such 

presumptions are relevant here. 

First, only a “substantive statute is presumed to operate prospectively.”  

Alamo Rent-a-Car, Inc. v. Mancusi, 632 So. 2d 1352, 1358 (Fla. 1994) (citations 

omitted; emphasis added).  “Procedural or remedial statutes, on the other hand, are 

to be applied retrospectively and are to be applied to pending cases.”  Id. (citations 

omitted); see also Young v. Altenhaus, 472 So. 2d 1152, 1154 (Fla. 1985) (holding 

that “statutes which relate only to the procedure or remedy are generally held 

applicable to all pending cases”).   

To guide courts in characterizing a statute as either substantive or procedural, 

this Court has explained that “substantive law prescribes duties and rights and 

procedural law concerns the means and methods to apply and enforce those duties 

and rights.”  Shaps v. Provident Life & Accident Ins. Co., 826 So. 2d 250, 254 (Fla. 

2002) (citation omitted).  Substantive statutory changes “affect[] rights, liabilities 

and duties,”  Metro. Dade County, 737 So. 2d at 499, and include those rules and 

principles which “fix and declare the primary rights of individuals.”  Abdool v. 

Bondi, 141 So. 3d 529, 538 (Fla. 2014) (citation and emphasis omitted).  A law is 

substantive if it creates “new rights or impos[es] new legal burdens.”  Smiley v. State, 

966 So. 2d 330, 334 (Fla. 2007) (citation omitted).  New rights or burdens arise when 
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an amendment “attaches new legal consequences to events completed before its 

enactment.”  Metro. Dade County, 737 So. 2d at 499. 

By contrast, “practice and procedure encompass the course, form, manner, 

means, method, mode, order, process or steps by which a party enforces substantive 

rights or obtains redress for their invasion.”  Abdool, 141 So. 3d at 539 (quotation 

marks, citation, and emphasis omitted).  Whereas substantive law defines rights, 

procedural law constitutes the “machinery of the judicial process,” or the “method 

of conducting litigation involving rights and corresponding defenses.”  Id. (citation 

omitted).  “[N]either a defendant nor the prosecution has a vested right to the 

procedure in place at the time a crime is committed.”  Michael E. Allen, Florida 

Criminal Practice and Procedure, § 1.11 (2017 ed.). 

In plain English, a substantive law is one which regulates the conduct of 

Florida citizens in their daily lives, whereas a procedural law is one which regulates 

the conduct of a judge or fact finder within the walls of a Florida courtroom.   

Second, when an amendment is enacted “soon after controversies as to the 

interpretation of the original act arise,” a court will treat that amendment “as a 

legislative interpretation of the original law and not as a substantive change thereof.”  

Metro. Dade County, 737 So. 2d at 503 (emphasis and quotation marks omitted) 

(citing Lowry v. Parole and Probation Com’n, 473 So. 2d 1248, 1250 (Fla. 1985)).  

This rule is triggered when a new enactment “can be reasonably read as clarifying 
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the legislative intent.”  Id.  Amendments meeting that test should be applied to 

pending cases.  Id.  

Giving retroactive effect to laws of this kind serves “benign and legitimate 

purposes.”  Id. at 500.  As pertinent here, the Legislature has every right to “correct 

mistakes” made by the judiciary in interpreting its statutes, and applying an 

amendment retroactively after the Legislature acts to restore its original intent places 

the parties in the position they would have been in had the courts properly interpreted 

that intent to begin with.  Id.  

Together, these presumptions have been described as the “default rule” and a 

“predictable background rule against which to legislate.”  Arrow Air, Inc. v. Walsh, 

645 So. 2d 422, 425 (Fla. 1994) (citation omitted).  Because the Legislature is 

“presumed to know such existing law,” it need not explicitly announce its intent that 

a procedural or restorative law apply retroactively.  Senfeld v. Bank of Nova Scotia 

Trust Co. (Cayman) Ltd., 450 So. 2d 1157, 1165 n.14 (Fla. 3d DCA 1984).   

2. The amendment is procedural for retroactivity purposes 
because it prescribes the manner for enforcing a substantive 
right 

 
Under the first of the presumptions described above, section 776.032(4) was 

clearly a procedural amendment of the sort that applies in pending cases.  Prior to 

the Third District’s decision in this case, every Florida court to address similar 

enactments had ruled that burdens of proof are a matter of procedure.  Indeed, this 
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Court itself has always held that “[b]urden of proof requirements are procedural in 

nature.”  Walker & LaBerge, Inc. v. Halligan, 344 So. 2d 239, 243 (Fla. 1977); see 

also Shaps, 826 So. 2d at 254 (“generally in Florida the burden of proof is a 

procedural issue”).   

In Summerlin v. Tramill, for instance, this Court found that an amended 

burden of proof should govern at a trial for conduct that arose before the new law’s 

enactment.  290 So. 2d 53 (Fla. 1973).  The plaintiff there sued the driver of a car 

whose negligent conduct resulted in an accident.  Id. at 54.  At the time of the crash, 

the applicable statute required a plaintiff to prove the defendant committed “gross 

negligence” in order to establish the tort.  Id.  But just sixteen days before the trial 

the Legislature passed an amended statute requiring plaintiffs to make out only 

“ordinary negligence.”  Id. at 54-55.  The parties debated the applicability of that 

less stringent standard.  On appeal, this Court held that the amended statute governed 

the lawsuit: “As noted, the instant case should have been tried upon simple 

negligence, rather than gross negligence.”  Id. at 55.    

Subsequent decisions interpreting Summerlin have more fully enunciated the 

Court’s reasoning, explaining that the statute in that case was deemed retroactive 

because it “did not abrogate a substantive statutory right.”  Walker & LaBerge, Inc., 

344 So. 2d at 243.  Rather, the amendment merely “modified plaintiff’s burden of 

proof requirement.”  Id.   
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The district courts have unanimously followed suit, concluding across the 

board that burden of proof provisions are procedural for retroactivity purposes.  See, 

e.g., Litvin v. St. Lucie Cnty. Sheriff’s Dep’t, 599 So. 2d 1353, 1355 (Fla. 1st DCA 

1992) (“However, the application of procedural amendments such as burden of proof 

enactments is not constrained by the date of accident and injury, as there is no vested 

right in any given mode of procedure.”); Stuart L. Stein, P.A. v. Miller Indus., Inc., 

564 So. 2d 539, 540 (Fla. 4th DCA 1990) (applying law retroactively because 

“increasing the burden of proof to a ‘clear and convincing’ standard did not amount 

to a substantive change in the statutory scheme”); Ziccardi v. Strother, 570 So. 2d 

1319, 1321 (Fla. 2d DCA 1990) (holding that “modification of the burden of proof” 

applied to pending case because it was not a “substantive change in the law”); City 

of Clermont v. Rumph, 450 So. 2d 573, 575 (Fla. 1st DCA 1984) (finding that 

statutory amendment which established what claimants must show in order to obtain 

wage loss benefits was a “procedural burden-of-proof enactment” that was “not 

governed by the date of claimant’s accident and injury”). 

The Third District itself, not long before the controversy in the current case, 

held that a statute placing the “burden of producing evidence” on the plaintiff in a 

negligence case was procedural, and therefore retroactive.  Kenz v. Miami-Dade 

County, 116 So. 3d 461, 464 (Fla. 3d DCA 2013).  The amendment at issue there, 

the district court reasoned, merely “codifie[d] a means and method by which a 
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plaintiff shows that the defendant-business establishment has breached its duty of 

care.”  Id. (emphasis in original). 

These decisions make sense.  “Conceptually speaking, a burden of proof is 

the measurement by which a fact-finder processes evidence to determine whether 

the elements of a crime, claim, or defense have been proven.”  In re A.W., 184 So. 

3d 1179, 1182 (Fla. 2d DCA 2015) (citation omitted).  The burden of proof does not 

affect the elements of the offense, the existence of an immunity, or the amount of 

punishment.  In that regard, “[t]he legal construct of a burden of proof (the measuring 

device)”—which is procedural—“must not be confused with the underlying 

elements of a claim (the subjects to be measured)”—which are substantive.  Id. at 

1183; cf. Bolin v. State, 297 So. 2d 317, 319 (Fla. 3d DCA 1974) (“[A] defendant 

who relies on self-defense has the burden of producing or going forward with the 

evidence.  This burden is procedural in nature.”). 

As applied in the context of Stand Your Ground immunity, the burden of proof 

established by section 776.032(4) does not change whether, as an objective matter, 

a citizen’s use of force was lawful or unlawful.  It simply affects how a fact finder 

at the pretrial hearing will proceed to adjudicate the individual’s claim of immunity.  

A person seeking to predict whether a desired course of action were lawful wouldn’t 

ask “What is the burden?”  They would ask, “What are the elements of the crime and 

its affirmative defenses?”  The burden becomes relevant only once a party initiates 
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a lawsuit, triggering the need for judicial proceedings. 

This Court has previously suggested as much.  In Bretherick, it repeatedly 

referred to the burden of proof in immunity cases as a matter of procedure, noting, 

among other things, that “the Legislature did not set forth a procedure to test a 

defendant’s claim of statutory immunity.”  Bretherick v. State, 170 So. 3d 766, 775 

(Fla. 2015) (emphasis added).  The Court’s opinion went on to use the term 

“procedure” in reference to the burden of proof no fewer than 24 times, explaining 

that it was adopting “a procedure in which the defendant bears the burden of proof,” 

id. at 775; that the Court had previously “approved the procedure of a pretrial 

evidentiary hearing,” id. at 769; and that “the appropriate procedural vehicle for the 

consideration of a claim of section 776.032 immunity” placed the burden of proof 

on the defendant to establish entitlement to immunity.  Id. at 773.   

That characterization is as accurate now as it was three years ago.  Because 

section 776.032(4) is merely a procedural component of the Stand Your Ground 

statute, it presumptively governs all pending cases. 

3. The amendment was designed to restore the Legislature’s 
original intent by overruling Bretherick 

 
Further bolstering that conclusion is the presumption that amendments 

correcting the judiciary’s misinterpretation of legislative intent are to be applied 

retroactively.  Every available source of legislative intent indicates that the 2017 

amendment was designed to restore the original intent of the 2005 Stand Your 
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Ground law by placing the burden of proof back on prosecutors, rather than 

defendants.   

Senate Bill 128, which became Chapter Law 2017-72, was first filed in the 

Senate on December 8, 2016, less than a year and a half after this Court decided 

Bretherick.  In that decision, the Court sought to “discern[] legislative intent” with 

regard to the appropriate burden of proof at Stand Your Ground immunity hearings.  

Bretherick, 170 So. 3d at 772.  Observing that “the Legislature did not set forth a 

procedure to test a defendant’s claim of statutory immunity,” the Court applied 

traditional tools of statutory construction and ultimately concluded that putting the 

burden on defendants to establish their entitlement to immunity best “effectuates the 

legislative intent.”  Id. at 775, 778.  Two justices dissented and would have held that 

section 776.032 placed the burden on prosecutors, consistent with the State’s burden 

to disprove a self-defense claim at a subsequent jury trial.  Id. at 779-80 (Canady, J., 

dissenting). 

Section 776.032(4) was the Legislature’s response.  In the words of Senator 

Rob Bradley, the sponsor of Senate Bill 128, “[t]his bill corrects the error of the 

Bretherick decision.”1 To Senator Bradley and others, the Court’s ruling was 

“inconsistent with the intent of the Legislature,” a mistake Senate Bill 128 was meant 

                                                 
1  Fla. Sen. R. Comm. Hrg., Video at 1:00:10 (Feb. 9, 2017) (Stmt. of Sen. Rob 
Bradley), https://thefloridachannel.org/videos/2917-senate-rules-committee/. 
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to “address.”2  The bill’s sponsor even pointed fellow legislators to portions of the 

Bretherick decision indicating the Court had attempted to divine the intent of the 

Legislature with respect to the burden and voiced his opinion that those passages 

were an “invitation for us to review and express our intent.”3  

Other members of the Senate Rules Committee agreed that “upon review of” 

Bretherick, the Senate should “tak[e] another look at the original legislative intent 

and whether the Court’s interpretation was consistent with that.”4   

The sponsor of House Bill 245, the companion to Senate Bill 128, made 

similar remarks on the House floor.  Representative Bobby Payne informed the 

members of that chamber that the amendment would “put[] the burden back where 

it was intended by the 2005 law,”5 a theme echoed by Representative Paul Renner, 

who argued that the bill would “clarify and give real meaning to the purpose of that 

law from 2005.”6  Representative Gayle Harrell, who voted in favor of the initial 

Stand Your Ground law, offered her perspective that the bill was “simply a 

                                                 
2  Id. at 1:03:42 (Stmt. of Sen. Rob Bradley). 
3 Id. at 1:04:47 (Stmt. of Sen. Rob Bradley). 
4 Id. at 1:13:58 (Stmt. of Sen. Tom Lee). 
5 Fla. H. Rep. Session, Second Reading of CS/SB 128, Video at 3:27:09 (Apr. 
4, 2017) (Stmt. of Rep. Bobby Payne), https://thefloridachannel.org/videos/4417-
house-session/; see also id. at 3:32:21 (Stmt. of Rep. Bobby Payne) (“The legislative 
intent of the 2005 law is why we want to shift the law back”). 
6 Fla. H. Rep. Floor Session, Third Reading of CS/SB 128, Video at 3:01:14 
(Apr. 5, 2017) (Stmt. of Rep. Paul Renner), 
https://thefloridachannel.org/videos/4517-house-session/. 
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correction of a misinterpretation of what the intent was in 2005.”7  

Those expressions of legislative intent are memorialized in the various staff 

analyses released both before and after the bill’s passage.  The House of 

Representatives final bill analysis reported that the purpose of the amendment was 

to “reverse the effect of the FSC’s holding in Bretherick.”  Fla. H. Rep. Subcomm. 

on Crim. Justice, Final Bill Analysis, CS/HB 245, at 6 (June 15, 2017).  Senate staff 

analysis likewise confirms that legislators understood they were adopting the 

“Bretherick dissent.”  Fla. Sen. Judiciary Comm., Bill Analysis and Fiscal Impact 

Stmt., CS/SB 128, at 1 (Jan. 26, 2017).   

These views prevailed.  Committee Substitute for Senate Bill 128 passed both 

houses with broad support, including final floor votes in the House of 74-39 and 22-

14 in the Senate.  “CS/SB 128: Self-defense Immunity,” The Florida Senate, 

http://www.flsenate.gov/Session/Bill/2017/00128.   

As the history of Chapter 2017-72 makes abundantly clear, the change to the 

burden of proof, which followed shortly on the heels of this Court’s decision in 

Bretherick, was intended to restore the Legislature’s original intent by correcting 

what legislators overwhelmingly believed was a misreading of that intent.  To give 

full effect to that legislative policy choice, the amended statute presumptively 

                                                 
7 Id. at 3:12:57 (Stmt. of Sen. Gayle Harrell); see also id. at 3:43:38 (Stmt. of 
Rep. Julio Gonzalez) (“[I]n our opinion, the Court got it wrong.”). 
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applies to all cases pending at the time of its adoption. 

B. No contrary indications of legislative intent exist 
 

Because these presumptions serve as the “default rule,” they can be overcome 

only by an “express statement of legislative intent” that the amended burden of proof 

apply prospectively.  Arrow Air, Inc., 645 So. 2d at 425.  But nothing in the text of 

section 776.032(4), the amending bill, or the chapter law even remotely evinces any 

such intent, let alone via an “express statement.”   

Beginning with subsection (4) itself, the amended statute’s plain language 

readily enacted a retroactive change to the burden of proof in immunity cases.  That 

subsection provides that “[i]n a criminal prosecution, once a prima facie case of self-

defense immunity from criminal prosecution has been raised by the defendant at a 

pretrial immunity hearing, the burden of proof by clear and convincing evidence is 

on the party seeking to overcome the immunity from criminal prosecution provided 

in subsection (1).”  § 776.032(4), Fla. Stat. (2017) (emphasis added).  The 

amendment’s effective date was June 9, 2017.  Just like with all questions of 

procedure, a judge conducting a hearing after that date would determine the proper 

procedures by looking to the laws currently in effect at the time of the hearing.  The 

conduct regulated by the burden of proof is the conduct of the judge or fact finder 
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during the hearing, not the behavior of the citizen at some earlier time.8   

At the trial level, prosecutors contended that language in the chapter law 

stating that “[t]his act shall take effect upon becoming law” somehow changed the 

analysis. DCA App. 80.  That was wrong for two reasons.  First, this Court has 

already rejected “the unbending principle that the inclusion of an effective date in a 

statute will always supersede the clearly expressed legislative intent that the statute 

be applied retroactively.”  Metro. Dade County, 737 So. 2d at 502.  In Florida, as 

elsewhere, it is standard practice for the Legislature to include an effective date in 

an amending bill.  See, e.g., Trinity Petroleum, Inc. v. Scott Oil Co., 735 N.W.2d 1, 

9 (Wis. 2007) (“The establishment of effective dates does not determine whether a 

statute will apply retroactively.  All statutes have effective dates.”) (citation 

omitted); Ray v. North Carolina Dep’t of Trans., 727 S.E.2d 675, 682 (N.C. 2012) 

(similar). 

Our Legislature often includes an effective date simply because, otherwise, 

Article III, section 9 of the state constitution dictates that the statute will take effect 

60 days after adjournment of the legislative session.  If anything, the inclusion of the 

particular effective date used here is proof the Legislature wished to ensure the 

correct burden apply to immunity cases immediately; rather than set the effective 

                                                 
8  The same is true of cases pending on appeal, where an appellate panel must 
apply the procedural law existing at the time of its decision.  See Smith v. State, 902 
So. 2d 859, 863-64 (Fla. 1st DCA 2005) (citing cases). 
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date off into the future, it commanded that the amended burden would take effect 

the moment the Governor signed the bill into law.   

Second, courts have consistently applied procedural provisions retroactively 

despite the inclusion of an effective date within the amending bill.  See Rumph, 450 

So. 2d at 575 n.3; Perez v. Bell South Telecomm., Inc., 138 So. 3d 492, 498 (Fla. 3d 

DCA 2014).  In the decision most closely on point, the First District acknowledged 

the retroactive effect of a burden of proof provision—the very type of law at issue 

here—despite language in an amending bill specifying that the new burden “takes 

effect upon becoming law.”  Rumph, 450 So. 2d at 575 n.3.  That wording tracks the 

chapter law modifying the Stand Your Ground burden.   

The arguments raised by the Attorney General in the district court fare little 

better.  Its principal submission was that section 776.032(4) did not merely “change 

the quantum of proof that must be offered,” but also switched the “party bearing the 

burden of persuasion.”  Resp. to Pet. for Writ of Proh., No. 3D17-2112, at 17 (filed 

Nov. 27, 2017).  But it is not at all clear why that should matter.  If the level of the 

burden is up for grabs, there is no principled reason why the party bearing the burden 

would be off the table.  In either scenario, adjusting the burden merely dictates the 

means and methods of litigating a substantive right.  Even more fundamentally, the 

State overlooked that a defendant continues to bear the initial burden of producing 

evidence at the immunity hearing.  The burden only shifts to the prosecution after 
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the defense makes out a “prima facie claim.”  §776.032(4).  Thus, the party with the 

initial burden remains the same post-amendment. 

Given the absence of even a single contrary indication of legislative intent, 

the Third District should have concluded that section 776.032(4) was meant to apply 

to pending cases.  

II. Retroactivity Is Permissible Under Article X, Section 9 of the Florida 
Constitution  

 
Of course, the Legislature’s intent that a statute apply retroactively is only half 

the equation.  Retroactive application must also comport with the constitution.  

Smiley, 966 So. 2d at 336.  But in concluding that Article X, section 9 of the Florida 

Constitution (the “Savings Clause”) precluded it from applying the amended burden 

of proof to Ms. Love’s case, the Third District ignored an unbroken line of cases 

holding that procedural laws may be applied to pending cases without running afoul 

of that constitutional provision.   

A. The same substance/procedure distinction controls the constitutional 
inquiry 

 
Article X, section 9 provides that “[r]epeal or amendment of a criminal statute 

shall not affect prosecution or punishment for any crime previously committed.”  

Art. X, § 9, Fla. Const.  The Savings Clause has never been understood, however, to 

prevent retroactive application of provisions like the one at issue here.  This Court 

has instead consistently interpreted that provision to permit retroactive application 
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of procedural amendments.  See Lee v. State, 174 So. 589, 590-91 (Fla. 1937) 

(“There is a distinction, generally recognized in all jurisdictions, between statutes 

affecting substantial rights and those affecting procedure.  The latter may in some 

cases be given retrospective operation ….”) (interpreting identically-worded 

provision of 1885 Florida Constitution); Justus v. State, 438 So. 2d 358, 368 (Fla. 

1983) (“this statutory aggravating circumstance could be retroactively applied 

[despite Article X, section 9] since we found that it did not change the substance of 

the sentencing law”). 

In other words, the Article X, section 9 analysis is governed by the very same 

substance/procedure distinction used to assess whether the Legislature intended for 

an amendment to apply retroactively.  

To determine whether a statute is procedural or substantive in the specific 

context of the criminal law, courts ask if the statutory change alters “either the nature 

of the offense created” or the “character or degree of the punishment” for the crime.  

State v. Watts, 558 So. 2d 994, 1000 (Fla. 1990).  Where “[n]either the definition of 

those offenses nor the original punishment” has been “changed or affected” by the 

subsequent legislative enactment, the enactment is procedural and can be applied 

retroactively.  Id. (quoting Ex parte Pells, 9 So. 833, 834 (Fla. 1891)).  Put 

differently, a criminal statute only affects prosecution or punishment if it “declares 

what acts are crimes and prescribes the punishment therefor.”  State v. Garcia, 229 
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So. 2d 236, 238 (Fla. 1969).  A law which “provides or regulates the steps by which 

one who violates a criminal statute is punished,” on the other hand, is procedural for 

constitutional purposes.  Id. 

Ignoring this welter of authority, the Attorney General argued in the district 

court that Article X, section 9 “does not make any distinction between substantive 

and procedural laws.”  Resp. to Pet. for Writ of Proh., No. 3D17-2112, at 22 (filed 

Nov. 27, 2017).  But for well over a century this Court has rejected the notion that 

the Savings Clause attaches to any and all statutes simply because they touch upon 

the criminal law.  Mathis v. State, 12 So. 681, 687 (Fla. 1893); Ex parte Pells, 9 So. 

at 834.  The amendment at issue in Mathis, for example, reduced the number of 

peremptory challenges available to each party in a capital case from twenty to ten, a 

change that, as any trial attorney can attest, could significantly alter the course of a 

jury trial.  12 So. at 683.  The defendant therefore contended that Section 32, article 

3 of the 1885 constitution—the identically-worded predecessor to the modern 

Savings Clause—precluded the trial court from retroactively imposing the reduced 

number of peremptory challenges to him.   

This Court disagreed.  It wrote that the Savings Clause “relates to the offense 

itself, or the punishment thereof, and not to the remedy or procedure which the 

legislature may enact for the prosecution and punishment of offenses.”  Id. at 687.  

A reduction in the number of peremptory challenges, no matter the potential to 
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impact case outcomes, fell into the latter category.   

Under this substance/procedure dichotomy, the reasoning employed by the 

Third District actually undermined its holding.  The most the district court could say 

to support its conclusion was that if the amended burden were applied to Ms. Love’s 

immunity hearing, “she could not be prosecuted in the same manner as before.”  

Ptr.’s App. 9 (emphasis added).  While that is undoubtedly a true statement, it should 

have compelled the exact opposite conclusion: a law that affects only the “manner” 

of prosecution is, in the words of this Court, a matter of “practice and procedure.”  

Abdool, 141 So. 3d at 539.  Because section 776.032(4) neither “declares what acts 

are crimes” nor “prescribes the punishment therefor,” the Savings Clause did not bar 

its application to this case.  Garcia, 229 So. 2d at 238.   

B. Smiley is perfectly consistent with this view 
 

Finally, the Third District’s analysis of the Article X, section 9 question turned 

on its misreading of this Court’s decision in Smiley, 966 So. 2d 330.  There, the 

Court considered whether the Legislature’s 2005 adoption of section 776.013 

applied retroactively.  Prior to the enactment of section 776.013, the common law 

recognized a duty to retreat when applying deadly force in self-defense unless the 

defendant was within his home.  Id. at 335.  Section 776.013 changed that venerable 

principle by eliminating the duty to retreat and allowing citizens to stand their 

ground in a “broad context that had not previously existed.”  Id.  Specifically, a 
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person no longer had a “duty to retreat before using deadly force in numerous other 

situations that the case law had not previously established.”  Id.   

Not surprisingly, this Court deemed that amendment substantive “because it 

alter[ed] the circumstances in which it is considered a criminal act to use deadly 

force without first needing to retreat.”  Id.  Prior to the amendment, a person who 

failed to retreat before using deadly force was liable for a crime; after it, the identical 

conduct was not a crime.   

The same cannot be said here.  Section 776.032(4) does not change the legality 

of a defendant’s pre-amendment actions.  While the new procedure may, as a 

practical matter, make prosecutions more difficult to successfully pursue, the 

objective legality of a given set of conduct has not changed post-amendment.  The 

amended statute does no more than regulate the who and how of establishing 

immunity at a pretrial hearing.  Given that the amendment in Smiley addressed the 

substantive scope of the right to self-defense, that precedent bears little resemblance 

to this case. 

It appears that the Third District misapplied Smiley based on a single phrase 

in that opinion stating that a law will be “treated as substantive” if it “impos[es] a 

new legal burden.”  Ptr.’s App. 8 (quoting Smiley, 966 So. 2d at 334).  Taking that 

language out of context, the district court reasoned that subsection (4) imposed a 

new burden on the State because prosecutors would now be required to shoulder the 
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burden of proof at pretrial immunity hearings, often making their jobs harder.  But 

that was never what this Court meant by “new legal burden.”  Properly understood, 

a new legal burden refers to a duty or obligation of Florida citizens—meaning, a 

requirement to take some actions or to refrain from others.  As the Court put it in 

Metropolitan Dade County, a new legal burden exists when a law “attaches new 

legal consequences” to an individual’s conduct.  737 So. 2d at 500. 

It is no answer to say that a procedural law may have some practical effect on 

the outcome.  Practical consequences are not the same as “new legal burdens.” 

Nearly all procedural amendments have the potential to decide the fate of litigation.  

After all, if a procedural provision changed nothing and affected no one, there would 

be no need to go through the trouble of adopting it.  A prime example is the 

admissibility of hearsay evidence, where a shift in the law might easily prove 

dispositive.  Yet the courts have concluded that “[c]hanges in the admission of 

evidence” are to be applied retroactively.  See Glendening v. State, 536 So. 2d 212, 

215 (Fla. 1988); Troville v. State, 953 So. 2d 637, 639 (Fla. 4th DCA 2007).  No less 

than amendments affecting the admissibility of hearsay or reducing the number of 

peremptory challenges, the practical effect of the change to the burden of proof here 

does not render section 776.032(4) substantive.  Both as a statutory matter and a 

constitutional matter, the new burden fully applied to Ms. Love’s case. 
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CONCLUSION 
 

As a procedural enactment designed to restore the Legislature’s original 

intent, the amended Stand Your Ground law properly applies to all pending cases, 

regardless the date of the conduct giving rise to the dispute.  This Court should 

therefore reverse the Third District’s decision in Love and approve the First and 

Second District’s decisions in Commander and Martin.  Because the circuit court in 

this case has already concluded that Ms. Love would be entitled to immunity under 

the amended standard, Ms. Love must be discharged from prosecution. 
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