
 
IN THE SUPREME COURT OF FLORIDA 

IN RE: STANDARD JURY INSTRUCTIONS NO. SC18-   
IN CIVIL CASES—REPORT NO. 18-01 

REPORT NO. 18–01 OF THE  
COMMITTEE ON STANDARD JURY INSTRUCTIONS (CIVIL) 

To the Chief Justice and Justices of  
the Supreme Court of Florida: 

The Committee on Standard Jury Instructions in Civil Cases files this Report 
and recommends that this Court approve the proposed amendments to instructions 
402.4 (Medical Negligence) and 402.9 (Preliminary Issues — Vicarious Liability) 
as set forth in Appendix A to this Report.  This Report is filed pursuant to article V, 
section 2(a), of the Florida Constitution.   

THE PROPOSED AMENDMENTS 

402.4  MEDICAL NEGLIGENCE 

Instruction 402.4 establishes the standard of care in medical negligence 
actions. The Committee determined that the second bracketed paragraph of 
instruction 402.4a does not accurately reflect the law and is confusing, as expressed 
in Auster v. Gertrude and Philip Strax Breast Cancer Center Detection Institute, 649 
So. 2d 883 (Fla. 4th DCA 1995).   

The second bracketed paragraph of instruction 402.4 is derived from section 
766.102(2)(a), Florida Statutes. The instruction purports to instruct the jury as to the 
standard of care in cases involving a claim of negligence in affirmative medical 
intervention, where informed consent was given, in compliance with section 
766.103, Florida Statutes.   

The first source of confusion in the instruction is that it can be read to instruct 
the jury that it can find that a defendant acted within the prevailing professional 
standard of care and still find the defendant liable. (See Appendix D–2). The 
language of the instruction is also confusing because it uses the “prevailing standard 
of care” language, which was not used in the first paragraph of the instruction in 
order to avoid juror confusion. See Auster, 649 So. 2d at 886.  
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In Auster, the Fourth District addressed a special instruction which directly 
tracked the language of section 766.102(2)(a)1. The court held that the instruction 
was “susceptible to varying interpretations,” depending on the facts of the case. Id. 
at 886 n.2. Specifically, it noted that the instruction either: 

(1) restates the law of causation and is thus superfluous, i.e., if the injury 
is not reasonably foreseeable then no breach of the prevailing standard 
of care occurred, or (2) expands the existing law by presenting the 
plaintiff with a second opportunity to prove a breach of the professional 
standard of care upon showing that the physician’s actions were not 
reasonably foreseeable, even though the action was carried out in the 
professional standard of care defined in section 766.102(1). 

Id. 

The Committee agrees with the criticism in Auster and finds it applicable as 
to instruction 402.4a, which derives from section 766.102(2)(a). (See Appendix D–
2-D–3). The Committee recommends that the second bracketed paragraph of 
instruction 402.4a be removed rather than amended because the first paragraph 
accurately reflects the law and there is no need for the second paragraph. (See 
Appendix D–2; see also Appendix C–2).   

Although the Committee published the proposed amendment in the April 15, 
2012, edition of The Florida Bar News, it never was filed with this Court. (See 
Appendix B–2-B–9). The Committee republished the proposed amendment in the 
June 15, 2017, edition of The Florida Bar News. (See Appendix B–10-B–12). No 
comments were received following either publication. 

Specifically, the Committee proposes deleting the second paragraph of 
instruction 402.4a. Additionally, the Committee proposes deleting the second Note 
on Use for 402.4a, which refers to the second paragraph, and removing the 
numbering for the remaining Note on Use. (See Appendix A–1). 

402.9  PRELIMINARY ISSUES — VICARIOUS LIABILITY 

Former Committee Member, David Sales, suggested that the language of 
instruction 402.9 could be clearer. Specifically, he suggested amending the third 
                                           
1 In Auster, the court addressed an instruction based on section 766.102(3)(a), 
Florida Statutes, which was later renumbered to 766.102(2)(a). See MEDICAL 
MALPRACTICE, 2003 Fla. Sess. Law Serv. Ch. 2003-416 (C.S.S.B. 2–D) (WEST) 



sentence of the second paragraph of instruction 402.9a(1) to add “the basis of” before 
“the labels used by them.” (See Appendix A–6).  

The Committee concludes that the proposed amendment is essentially the 
correction of a typographical error, is not substantive, adds clarity, and removes any 
possible ambiguity or confusion. (See Appendix C–2; Appendix D–4).   

Instruction 402.9 was published in the September 1, 2017, edition of The 
Florida Bar News. (See Appendix B–13-B–15). Two comments were received (See 
Appendix E–1-E–9.), but after review, the Committee determined that the comments 
received were substantive in nature and did not address the proposed amendment. 
The Committee has started reviewing the comments as a new request for 
amendment, and does not address them in this Report. 

DISSENTING VIEWS FROM THE COMMITTEE 

There are no dissenting views from the Committee on the proposed 
amendments to either instruction. 

CONCLUSION 

WHEREFORE, for the above reasons, the Committee respectfully requests 
that the Court approve the proposed amendments to instructions 402.4 (Medical 
Negligence) and 402.9 (Preliminary Issues — Vicarious Liability). 

Respectfully submitted, 

/s/ Laura K. Whitmore 
Laura K. Whitmore 
Florida Bar Number 0818011 
Chair of the Supreme Court 
Committee on Standard Jury 
Instructions (Civil) 
Shook, Hardy & Bacon 
100 N. Tampa Street, Suite 2900 
Tampa, FL 33602 
(813) 202-7100 
lwhitmore@shb.com 
 

/s/ Jeffrey Alan Cohen 
Jeffrey Alan Cohen 
Florida Bar Number 57355 
Vice Chair and Subcommittee Chair,  
Filing Subcommittee of  
Supreme Court Committee on 
Standard Jury Instructions (Civil) 
Carlton Fields Jorden Burt, P.A. 
100 SE 2nd Street, Suite 4200 
Miami, FL 33131-2113 
(305) 539-7289 
jacohen@carltonfields.com 



 
/s/ Nichole J. Segal   
Nichole J. Segal 
Florida Bar Number 41232 
Filing Subcommittee of  
Supreme Court Committee on 
Standard Jury Instructions (Civil) 
Burlington & Rockenbach, P.A. 
444 W. Railroad Avenue, Suite 350 
West Palm Beach, FL 33401 
(561) 721-0400 
(561) 721-0465 (fax) 
njs@FLAppellateLaw.com 
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Appendix A – 2 

402.4  MEDICAL NEGLIGENCE 

a. Negligence (physician, hospital or other health provider): 

Negligence is the failure to use reasonable care. Reasonable care on the 
part of a [physician] [hospital] [health care provider] is that level of care, skill 
and treatment which, in light of all relevant surrounding circumstances, is 
recognized as acceptable and appropriate by similar and reasonably careful 
[physicians] [hospitals] [health care providers].  Negligence on the part of a 
[physician] [hospital] [health care provider] is doing something that a 
reasonably careful [physician] [hospital] [health care provider] would not do 
under like circumstances or failing to do something that a reasonably careful 
[physician] [hospital] [health care provider] would do under like 
circumstances. 

[If you find that (describe treatment or procedure) involved in this case 
was carried out in accordance with the prevailing professional standard of 
care recognized as acceptable and appropriate by similar and reasonably 
careful [physicians] [hospitals] [health care providers], then, in order to 
prevail, (claimant) must show by the greater weight of the evidence that his or 
her injury was not within the necessary or reasonably foreseeable results of 
the treatment or procedure.] 

NOTES ON USE FOR 402.4a 

1. See F.S. 766.102. Instruction 402.4a is derived from F.S. 766.102(1) 
and is intended to embody the statutory definition of “prevailing professional 
standard of care” without using that expression itself, which is potentially 
confusing. 

2. The second bracketed paragraph is derived from F.S. 766.102(2)(a) 
and should be given only in cases involving a claim of negligence in affirmative 
medical intervention.  

b. Negligence (treatment without informed consent): 

[Negligence is the failure to use reasonable care.] Reasonable care on 
the part of a [physician] [health care provider] in obtaining the [consent] 
[informed consent] to treatment of a patient consists of 

(1). When issue is whether consent was obtained irregularly: 
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obtaining the consent of the patient [or one whose consent is as effective as the 
patient’s own consent such as (describe)], at a time and in a manner in 
accordance with an accepted standard of medical practice among members of 
the profession with similar training and experience in the same or a similar 
medical community. 

(2). When issue is whether sufficient information was given: 

providing the patient [or one whose informed consent is as effective as the 
patient’s informed consent, such as (describe)] information sufficient to give a 
reasonable person a general understanding of the proposed treatment or 
procedure, of any medically acceptable alternative treatments or procedures, 
and of the substantial risks and hazards inherent in the proposed treatment or 
procedure which are recognized by other [physicians] [health care providers] 
in the same or a similar community who perform similar treatments or 
procedures. 

NOTE ON USE FOR 402.4b 

This instruction is derived from the provisions of F.S. 766.103. 

c. Foreign bodies: 

[Negligence is the failure to use reasonable care.] The presence of (name 
of foreign body) in (patient’s) body establishes negligence unless (defendant(s)) 
prove(s) by the greater weight of the evidence that [he] [she] [it] was not 
negligent. 

NOTES ON USE FOR 402.4c 

1. This instruction is derived from F.S. 766.102(3). The statute uses the 
term “prima facie evidence of negligence.” The committee recommends that term 
not be used as not helpful to a jury. Rather, the committee has used the definition 
of prima facie. See, e.g., State v. Kahler, 232 So. 2d 166, 168 (Fla. 1970) (“prima 
facie” means “evidence sufficient to establish a fact unless and until rebutted”). 

2. Before this instruction is given, the court must make a finding that the 
foreign body is one that meets the statutory definition. See Kenyon v. Miller, 756 
So. 2d 133 (Fla. 3d DCA 2000). 

d. Failure to maintain evidence or keep a record: 
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(1). Adverse Inference. 

If you find that: 

(Name of party) [lost] [destroyed] [mutilated] [altered] [concealed] or 
otherwise caused the (describe evidence) to be unavailable, while it was within 
[his] [her] [its] possession, custody, or control; and the (describe evidence) 
would have been material in deciding the disputed issues in this case; then you 
may, but are not required to, infer that this evidence would have been 
unfavorable to (name of party). You may consider this, together with the other 
evidence, in determining the issues of the case. 

NOTES ON USE FOR 402.4d(1) 

1. This instruction is not intended to limit the trial court’s discretion to 
impose additional or other sanctions or remedies against a party for either 
inadvertent or intentional conduct in the loss, destruction, mutilation, alteration, 
concealment, or other disposition of evidence material to a case. See, e.g., Golden 
Yachts, Inc. v. Hall, 920 So. 2d 777, 780 (Fla. 4th DCA 2006); Am. Hosp. Mbmt. 
Co. of Minnesota v. Hettiger, 904 So. 2d 547 (Fla. 4th DCA 2005); Jost v Lakeland 
Reg. Med. Ctr., 844 So. 2d 656 (Fla. 2d DCA 2003); Nationwide Lift Trucks, Inc. 
v. Smith, 832 So. 2d 824 (Fla. 4th DCA 2002); Torres v. Matsushita Elec. Corp., 
762 So. 2d 1014 (Fla. 5th DCA 2000); and Sponco Mfg., Inc. v. Alcover, 656 So. 
2d 629 (Fla. 3d DCA 1995). 

2. The inference addressed in this instruction does not rise to the level of 
a presumption. Pub. Health Tr. of Dade Cty. v. Valcin, 507 So. 2d 596 (Fla. 1987), 
and Instruction 402.4d(2). 

3. This instruction may require modification in the event a factual 
dispute exists as to which party or person is responsible for the loss of any 
evidence. 

(2). Burden shifting presumption. 

The court has determined that (name of party) had a duty to [maintain 
(describe missing evidence)] [keep a record of (describe subject matter as to 
which party had record keeping duty)]. (Name of party) did not [maintain 
(describe missing evidence)] [or] [keep a record of (describe subject matter as to 
which party had record keeping duty)]. 
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Because (name of party) did not [maintain (describe missing evidence)] 
[or] [keep a record of (describe subject matter as to which party had a record 
keeping duty)], you should find that (name of invoking party) established [his] 
[her] (describe applicable claim or defense) unless (name of party) proves 
otherwise by the greater weight of the evidence. 

NOTES ON USE FOR 402.4d(2) 

1. This instruction applies only when the court has determined that there 
was a duty to maintain or preserve the missing evidence at issue and the party 
invoking the presumption has established to the satisfaction of the court that the 
absence of the missing evidence hinders the other party’s ability to establish its 
claim or defense. See Pub. Health Tr. of Dade Cty. v. Valcin, 507 So. 2d 596 (Fla. 
1987). 

2. This instruction may require modification in the event a factual 
dispute exists as to which party or person is responsible for the loss of any 
evidence. 

e. Res Ipsa Loquitur: 

[Negligence is the failure to use reasonable care.] If you find that 
ordinarily the [incident] [injury] would not have happened without 
negligence, and that the (describe the item) causing the injury was in the 
exclusive control of (defendant) at the time it caused the injury, you may infer 
that (defendant) was negligent unless, taking into consideration all of the 
evidence in the case, you find that the (describe event) was not due to any 
negligence on the part of (defendant). 
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402.9  PRELIMINARY ISSUES — VICARIOUS LIABILITY 

On (claimant’s) claim there is a preliminary issue for you to decide. That 
issue is: 

a. Agency: 

(1). Employment, including independent contractor and exceptions: 

whether (name) was an employee of (defendant) and was acting within the 
scope of [his] [her] employment at the time and place of the incident in this 
case. An employee is a person who is hired by (defendant) to act on behalf of 
(defendant), and whose actions are controlled by (defendant) or are subject to 
(defendant’s) right of control. An employer is responsible for the negligence of 
an employee if the negligence occurs while the employee is performing 
services which [he] [she] was employed to perform or while the employee is 
acting at least in part because of a desire to serve [his] [her] employer and is 
doing something that is reasonably incidental to [his] [her] employment or 
something the doing of which was reasonably foreseeable and reasonably to be 
expected of persons similarly employed. 

[But a person is not responsible for the negligence of an independent 
contractor or of the agents or employees of an independent contractor. An 
independent contractor is a [person] [business] engaged by another to 
perform specific work according to [his] [her] [its] own methods and whose 
methods of performing the work are not controlled by the person engaging 
[him] [her] [it] and are not subject to that person’s right of control. Whether a 
[person] [business] is an independent contractor is to be determined on the 
basis of all of the circumstances of the parties’ dealings with each other and 
not on the basis of the labels used by them.   

A person is, however, responsible for the negligence of an independent 
contractor if [the independent contractor is an [actual] [or] [apparent] agent 
of that person], [the employer did not exercise due care in the [selection] [or] 
[retention] of the independent contractor] [or] [the employer undertook to 
perform the services resulting in the injury to (claimant).]* 

*The bracketed language contained in the last two paragraphs is only to be 
used when there is a claim of independent contractor status. See Carlisle v. 
Carnival Corp., 864 So. 2d 1 (Fla. 3d DCA 2003); Villazon v. Prudential Health 
Care Plan, Inc., 843 So. 2d 842 (Fla. 2003). If an exception to independent 
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contractor status is claimed, then the applicable portions of the following 
provisions should also be given. 

[(Name) is an agent if (defendant) authorized [him] [her] to act on 
(defendant’s) behalf.] [(Name) is an apparent agent if, by words or conduct, 
(defendant) caused or allowed (claimant) to believe that (name) was an agent of 
and had authority to act for (defendant).] A person is responsible for the 
negligence of [his] [her] independent contractor if, at the time and place of the 
incident, the independent contractor was an [agent] [or] [apparent agent] of 
the employer and was acting within the scope of his or her [apparent] 
authority.* 

*If the court determines that issues on both actual agency and apparent 
agency should be submitted to the jury, both bracketed sections should be used 
with appropriate transitional language. 

[In [hiring] [or] [retaining] another to perform services, the employer 
must exercise due care to assure that the person is competent to perform the 
services. A person is responsible for the negligence of [his] [her] independent 
contractor if, in [hiring] [or] [retaining] the independent contractor, the 
employer failed to exercise due care.] 

Insigna v. LaBella, 543 So. 2d 209 (Fla. 1989); F.S. 766.110. 

[When a [person] [facility] undertakes to perform services, [he] [she] [it] 
cannot transfer the obligation to perform those services to an independent 
contractor and remains responsible for the negligence of [his] [her] 
independent contractor.] 

As to nondelegable duties for treatment, see Wax v. Tenet Health Systems 
Hospital, Inc., 955 So. 2d 1 (Fla. 4th DCA 2006); Pope v. Winter Park Healthcare 
Group, 939 So. 2d 185 (Fla. 5th DCA 2006); Shands Teaching Hospital Clinic, 
Inc. v. Juliana, 863 So. 2d 343 (Fla. 1st DCA 2003); Irving v. Doctors Hospital of 
Lake Worth, Inc., 415 So. 2d 55 (Fla. 4th DCA 1982). There is, however, no civil 
liability under F.S. 458.320(2)(b) to ensure that staff physicians are financially 
responsible. Horowitz v. Plantation General Hospital Limited Partnership, 959 So. 
2d 176 (Fla. 2007). 

(2). Agency without claim of independent contractor: 
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whether (name) is an agent of (defendant) [(name) is an agent of (defendant) if 
(defendant) authorized [him] [her] to act on (defendant’s) behalf.] [(name) is an 
apparent agent if, by words or conduct, (defendant) caused or allowed 
(claimant) to believe that (name) was an agent of and had authority to act for 
(defendant).] A person is responsible for the negligence of an [agent] [or] 
[apparent agent] if at the time and place of the incident complained of the 
[agent] [or] [apparent agent] is acting within the scope of [his] [her] 
[apparent] authority. 

NOTE ON USE FOR 402.9a(2) 

Roessler v. Novak, 858 So. 2d 1158 (Fla. 2d DCA 2003); Orlando Regional 
Medical Center v. Chmielewski, 573 So. 2d 876 (Fla. 5th DCA 1990). If the court 
determines that issues on both actual agency and apparent agency should be 
submitted to the jury, both bracketed sections should be used with appropriate 
transitional language. 

b. Joint venture: 

whether at the time and place of the incident complained of, (name) was 
engaged in a joint venture with (defendant) and was acting on behalf of the 
joint venture and within the scope of its business at the time and place of the 
incident in this case. A joint venture exists when two or more persons combine 
their resources or efforts and agree to undertake some particular business 
transaction in which they have common interests in the purposes to be 
accomplished, joint control or right of control of the venture, joint ownership 
interest in the subject matter of the venture and a common right and duty to 
share in profits and losses. Each member of a joint venture is responsible for 
the negligence of another member if the other member’s negligence occurs 
while [he] [she] is acting on behalf of the joint venture and to further the 
purpose of the joint venture. 

NOTE ON USE FOR 402.9b 

Arango v. Reyka, 507 So. 2d 1211 (Fla. 4th DCA 1987). 
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The Florida Bar News 
April 15, 2012 

Amendments to jury instructions in civil cases 

The Supreme Court Committee on Standard Jury Instructions in Civil Cases proposes 
amendments to Standard Jury Instructions in Civil Cases 402.4 and 502.2. Interested 
parties have until May 15 to submit comments electronically to the Chair of the 
committee, The Honorable James Manly Barton II, bartonjm@fljud13.org, with a copy 
to the committee liaison, Jodi Jennings, jjenning@flabar.org. After reviewing all 
comments, the committee may submit its proposals to the Florida Supreme Court. 
 

402.4 MEDICAL NEGLIGENCE 

a. Negligence (physician, hospital or other health provider): 
 
Negligence is the failure to use reasonable care. Reasonable care on 
the part of a [physician] [hospital] [health care provider] is that level 
of care, skill and treatment which, in light of all relevant surrounding 
circumstances, is recognized as acceptable and appropriate by 
similar and reasonably careful [physicians] [hospitals] [health care 
providers]. Negligence on the part of a [physician] [hospital] [health 
care provider] is doing something that a reasonably careful 
[physician] [hospital] [health care provider] would not do under like 
circumstances or failing to do something that a reasonably careful 
[physician] [hospital] [health care provider] would do under like 
circumstances. 
 
[If you find that (describe treatment or procedure) involved in this case 
was carried out in accordance with the prevailing professional 
standard of care recognized as acceptable and appropriate by similar 
and reasonably careful [physicians] [hospitals] [health care 
providers], then, in order to prevail, (claimant) must show by the 
greater weight of the evidence that his or her injury was not within the 
necessary or reasonably foreseeable results of the treatment or 
procedure.] 

NOTES ON USE FOR 402.4a 

mailto:bartonjm@fljud13.org
mailto:jjenning@flabar.org
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1. See F.S. 766.102. Instruction 402.4a is derived from F.S. 766.102(1) and 
is intended to embody the statutory definition of “prevailing professional 
standard of care” without using that expression itself, which is potentially 
confusing. 
 
2. The second bracketed paragraph is derived from F.S. 766.102(2)(a) and 
should be given only in cases involving a claim of negligence in affirmative 
medical intervention.  
 
b. Negligence (treatment without informed consent): 
 
[Negligence is the failure to use reasonable care.] Reasonable care on 
the part of a [physician] [health care provider] in obtaining the 
[consent] [informed consent] to treatment of a patient consists of 
 

(1). When issue is whether consent was obtained irregularly: 

obtaining the consent of the patient [or one whose consent is as 
effective as the patient’s own consent such as(describe)], at a time 
and in a manner in accordance with an accepted standard of medical 
practice among members of the profession with similar training and 
experience in the same or a similar medical community. 
 

(2). When issue is whether sufficient information was given: 

providing the patient [or one whose informed consent is as effective 
as the patient’s informed consent, such as(describe)] information 
sufficient to give a reasonable person a general understanding of the 
proposed treatment or procedure, of any medically acceptable 
alternative treatments or procedures, and of the substantial risks and 
hazards inherent in the proposed treatment or procedure which are 
recognized by other [physicians] [health care providers] in the same 
or a similar community who perform similar treatments or 
procedures. 

NOTE ON USE FOR 402.4b 
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This instruction is derived from the provisions of F.S. 766.103. 
 
c. Foreign bodies: 
 
[Negligence is the failure to use reasonable care.] The presence 
of (name of foreign body) in (patient’s) body establishes negligence 
unless (defendant(s)) prove(s) by the greater weight of the evidence 
that [he] [she] [it] was not negligent. 

NOTES ON USE FOR 402.4c 

 
1. This instruction is derived from F.S. 766.102(3). The statute uses the 
term “prima facie evidence of negligence.” The committee recommends 
that term not be used as not helpful to a jury. Rather, the committee has 
used the definition of prima facie. See, e.g., State v. Kahler, 232 So.2d 166, 
168 (Fla. 1970) (“prima facie” means “evidence sufficient to establish a fact 
unless and until rebutted”). 
 
2. Before this instruction is given, the court must make a finding that the 
foreign body is one that meets the statutory definition. See Kenyon v. 
Miller, 756 So.2d 133 (Fla. 2d DCA 2000). 
 
d. Failure to make or maintain records: 
 
[Negligence is the failure to use reasonable care.] The law 
requires (defendant) as a licensed health care provider to prepare and 
maintain health care records. 
 
[Because (defendant) did not [make] [or] [maintain] (describe the 
missing record(s)) 
 
or 
 
[If you find that a person who was responsible for [making] [or] 
[maintaining] (describe the missing record(s)) and failed to do so] 
 
you should presume (describe the missing records(s)) contained 
evidence of negligence unless (defendant) proves otherwise by the 
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greater weight of the evidence. You may consider this presumption, 
together with the other evidence, in determining 
whether (defendant) was negligent.] 

NOTES ON USE FOR 402.4d 

 
1. The second bracketed paragraph should be used if there is no issue 
about whether the records were made or maintained. If there is an issue 
about the making or maintenance of the records, then the third bracketed 
paragraph should be used. 
 
2. This instruction applies only when records are required to be made and 
maintained and the court determines that the inability or failure to locate a 
record or records hinders the plaintiff’s ability to establish a case. Public 
Health Trust of Dade County v. Valcin, 507 So.2d 596 (Fla. 1987). 
 
e. Res Ipsa Loquitur: 
 
[Negligence is the failure to use reasonable care.] If you find that 
ordinarily the [incident] [injury] would not have happened without 
negligence, and that the (describe the item) causing the injury was in 
the exclusive control of(defendant) at the time it caused the injury, you 
may infer that (defendant) was negligent unless, taking into 
consideration all of the evidence in the case, you find that the 
(describe event) was not due to any negligence on the part 
of (defendant). 
 

502.2 WRONGFUL DEATH DAMAGES: ELEMENTS FOR ESTATE AND 
SURVIVORS 

ELEMENTS FOR ESTATE: 

 
In determining the damages recoverable on behalf 
of (decedent’s) estate, you shall consider the following elements: 
 
a. Lost earnings: 
 
The estate’s loss of earnings of (decedent) from the date of injury to 



Appendix B – 6 

the date of death, [less any amount of monetary support you 
determine a survivor lost during that period]. 
 
b. Lost accumulations: 
 
The estate’s loss of net accumulations: “Net accumulations” is the 
part of (decedent’s) net income [from salary or business] after taxes, 
including pension benefits [but excluding income from investments 
continuing beyond death], which (decedent), after paying his personal 
expenses and monies for the support of [his] [her] survivors, would 
have left as part of [his] [her] estate if [he] [she] had lived [his] [her] 
normal life expectancy. 

NOTE ON USE FOR 502.2b 

 
The estate may recover lost accumulations when the sole survivor is a 
parent without a cause of action in his or her own right, as well as when 
survivors include a spouse or lineal descendant. F.S. 768.21(6)(a) 
(1985); Vildibill v. Johnson, 492 So.2d 1047 (Fla. 1986). The committee 
expresses no opinion concerning whether “net accumulations” include 
income ending at death which is not derived from salary or business. 
See F.S. 768.18(5) (1985); Delta Airlines, Inc. v. Ageloff, 552 So.2d 1089 
(Fla. 1989); Wilcox v. Leverock, 548 So.2d 1116 (Fla. 1989).On the issue 
whether “net accumulations” include income ending at death which is not 
derived from salary or business, compare Delta Airlines, Inc. v. Ageloff, 552 
So.2d 1089 (Fla. 1989), withWilcox v. Leverock, 548 So.2d 1116 (Fla. 
1989). 
 
c. Medical or funeral expenses: 
 
Medical or funeral expenses due to (decedent’s) injury or death which 
[have become a charge against (decedent’s)estate] [were paid by or on 
behalf of (decedent) by one other than a survivor]. 
 

ELEMENTS FOR SURVIVING SPOUSE, CHILD OR PARENTS OF 
CHILD: 

 
In determining any damages to be awarded (decedent’s) personal 
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representative for the benefit of (decedent’s)surviving [spouse] 
[children] [or] [parents], you shall consider certain additional 
elements of damage for which there is no exact standard for fixing the 
compensation to be awarded. Any such award should be fair and just 
in the light of the evidence regarding the following elements: 
 
d. Damages of surviving spouse: 
 
The [(wife’s) (husband’s)] loss of (decedent’s) companionship and 
protection, and [her] [his] mental pain and suffering as a result 
of (decedent’s) injury and death. In determining the duration of the 
losses, you may consider the [joint life expectancy 
of (decedent) and (surviving spouse)] [life expectancy of (surviving 
spouse)] together with the other evidence in the case. 

NOTES ON USE FOR 502.2d 

 
1. F.S. 768.18 and 768.21 (1990), applicable to causes of action accruing 
after October 1, 1990, expand eligible survivor claimants in wrongful death 
actions by surviving parents and children, but are not applicable to claims 
for medical malpractice as defined by F.S. 766.106(1) (1989). 
 
2. This instruction is intended to allow a jury determination, if warranted by 
the evidence, that the surviving spouse’s loss will continue beyond the 
“joint life expectancy” until the survivor’s death, or will end before that 
actuarial period has elapsed. 
 
e. Damages by surviving child: 
 
The loss by (name all eligible children) of parental companionship, 
instruction and guidance, and [his] [her] [their] mental pain and 
suffering as a result of (decedent’s) injury and death. In determining 
the duration of those losses, you may consider the [joint life 
expectancy of (decedent) and (surviving child) [each of (surviving 
children)]] [life expectancy of (surviving children) [each of the surviving 
children]] together with the other evidence in the case. 
 
f. Damages by surviving parent of child: 
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The mental pain and suffering of (parents) as a result of the injury and 
death of (child). In determining the duration of mental pain and 
suffering, you may consider the life [expectancy] [expectancies] 
of (surviving parent(s)) together with the other evidence in the case. 

ELEMENTS FOR SURVIVORS, INCLUDING SURVIVING SPOUSE, 
CHILD OR PARENTS OF CHILD: 

 
In determining any damages to be awarded (decedent’s) personal 
representative for the benefit of [each 
of](decedent’s) survivor[s]* (name them all), you shall consider the 
following elements: 
 

*Further instructions may be required if there is a factual question of 
whether a person is a “survivor” within the meaning of F.S. 
768.18(1). 

 
g. Lost support and services: 
 
The [survivor’s] [survivors’, (name them all)], loss, by reason 
of (decedent’s) injury and death, of (decedent’s) support and services 
[including interest at (legal rate) on any amount awarded for such loss 
from the date of injury to the date of death]. In determining the 
duration of any future loss, you may consider the joint life expectancy 
of the survivor(s) and(decedent) [and the period of minority, ending at 
age 25, of a healthy minor child]. 
 
In evaluating past and future loss of support and services, you shall 
consider the survivor’s relationship to (decedent), the amount 
of (decedent’s) probable net income available for distribution to the 
survivor and the replacement value of(decedent’s) services to the 
survivor(s). [“Support” includes contributions in kind as well as sums 
of money. “Services” means tasks regularly performed 
by (decedent) for a survivor that will be a necessary expense to the 
survivor because of (decedent’s) death.]* 
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*The bracketed material should be given only when warranted by 
the evidence and requested by a party. 

NOTES ON USE FOR 502.2g 
 
1. Period of minority. The period of minority for purposes of the wrongful 
death act is age 25. F.S. 768.18(2). The bracketed reference to the period 
of minority, in the first paragraph, should not be given if the minor survivor’s 
dependency will continue beyond that age because the child is not 
“healthy,” or if the decedent was a minor on whose support or services the 
claimant survivor would remain dependent beyond that time. 
 
2. Support and services specially defined. The special definitions of these 
terms bracketed in the second paragraph should be given only when 
warranted by the evidence and requested by a party. 
 
h. Medical and funeral expenses paid by survivor: 
 
[Medical] [or] [funeral] expenses due to (decedent’s) [injury] [or] 
[death] paid by any survivor. 
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The Florida Bar News 
June 15, 2017 

Amendments to jury instruction regarding 

medical negligence 
inS hare 
The Supreme Court Committee on Standard Jury Instructions in Civil Cases proposes 

amendments to Standard Jury Instructions in Civil Cases 402.4. The amendments will 

accurately represent the state of the law. 

Interested parties have until July 15, 2017, to submit comments electronically or by mail to 

the Civil Committee at sjicivil@flcourts.org, or to the chair of the Civil Committee, Rebecca 

Mercier Vargas, Kreusler-Walsh, Compiani & Vargas, P.A., 501 S. Flagler Drive, Suite 503, 

West Palm Beach 33401-5913, rvargas@kwcvpa.com, and a copy to the Florida Bar liaison 

for the committee, Heather Savage Telfer, The Florida Bar, 651 E. Jefferson Street, 

Tallahassee 32399-6523, htelfer@floridabar.org. 
 

402.4 MEDICAL NEGLIGENCE 
 
a. Negligence (physician, hospital or other health provider): 
Negligence is the failure to use reasonable care. Reasonable care on the part of a 

[physician] [hospital] [health care provider] is that level of care, skill and 

treatment which, in light of all relevant surrounding circumstances, is recognized 

as acceptable and appropriate by similar and reasonably careful [physicians] 

[hospitals] [health care providers]. Negligence on the part of a [physician] 

[hospital] [health care provider] is doing something that a reasonably careful 

[physician] [hospital] [health care provider] would not do under like 

circumstances or failing to do something that a reasonably careful [physician] 

[hospital] [health care provider] would do under like circumstances. 
[If you find that (describe treatment or procedure) involved in this case was carried 

out in accordance with the prevailing professional standard of care recognized as 

acceptable and appropriate by similar and reasonably careful [physicians] 

[hospitals] [health care providers], then, in order to prevail, (claimant) must show 

by the greater weight of the evidence that his or her injury was not within the 

necessary or reasonably foreseeable results of the treatment or procedure.] 
 

NOTES ON USE FOR 402.4a 
 
1. See F.S. 766.102. Instruction 402.4a is derived from F.S. 766.102(1) and is intended to 

embody the statutory definition of “prevailing professional standard of care” without using 

that expression itself, which is potentially confusing. 
2. The second bracketed paragraph is derived from F.S. 766.102(2)(a) and should be given 

only in cases involving a claim of negligence in affirmative medical intervention. 
 

b. Negligence (treatment without informed consent): 

javascript:void(0);
mailto:rvargas@kwcvpa.com
mailto:htelfer@floridabar.org
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[Negligence is the failure to use reasonable care.] Reasonable care on the part of 

a [physician] [health care provider] in obtaining the [consent] [informed consent] 

to treatment of a patient consists of 
(1). When issue is whether consent was obtained irregularly: 

obtaining the consent of the patient [or one whose consent is as effective as the 

patient’s own consent such as (describe)], at a time and in a manner in accordance 

with an accepted standard of medical practice among members of the profession 

with similar training and experience in the same or a similar medical community. 
(2). When issue is whether sufficient information was given: 

providing the patient [or one whose informed consent is as effective as the 

patient’s informed consent, such as (describe)] information sufficient to give a 

reasonable person a general understanding of the proposed treatment or 

procedure, of any medically acceptable alternative treatments or procedures, and 

of the substantial risks and hazards inherent in the proposed treatment or 

procedure which are recognized by other [physicians] [health care providers] in 

the same or a similar community who perform similar treatments or procedures. 
 

NOTE ON USE FOR 402.4b 
 
This instruction is derived from the provisions of F.S. 766.103. 
c. Foreign bodies: 

[Negligence is the failure to use reasonable care.] The presence of (name of foreign 

body) in (patient’s) body establishes negligence unless (defendant(s)) prove(s) by the 

greater weight of the evidence that [he] [she] [it] was not negligent. 
 

NOTES ON USE FOR 402.4c 
 
1. This instruction is derived from F.S. 766.102(3). The statute uses the term “prima facie 

evidence of negligence.” The committee recommends that term not be used as not helpful 

to a jury. Rather, the committee has used the definition of prima facie. See, e.g., State v. 

Kahler, 232 So. 2d 166, 168 (Fla. 1970) (“prima facie” means “evidence sufficient to 

establish a fact unless and until rebutted”). 
2. Before this instruction is given, the court must make a finding that the foreign body is 

one that meets the statutory definition. See Kenyon v. Miller, 756 So. 2d 133 (Fla. 3d DCA 

2000). 

d. Failure to maintain evidence or keep a record: 

(1). Adverse Inference. 

If you find that: 
(Name of party) [lost] [destroyed] [mutilated] [altered] [concealed] or otherwise 

caused the (describe evidence) to be unavailable, while it was within [his] [her] 

[its] possession, custody, or control; and the (describe evidence) would have been 

material in deciding the disputed issues in this case; then you may, but are not 

required to, infer that this evidence would have been unfavorable to (name of 

party). You may consider this, together with the other evidence, in determining the 

issues of the case. 
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NOTES ON USE FOR 402.4d(1) 

 
1. This instruction is not intended to limit the trial court’s discretion to impose additional or 

other sanctions or remedies against a party for either inadvertent or intentional conduct in 

the loss, destruction, mutilation, alteration, concealment, or other disposition of evidence 

material to a case. See, e.g., Golden Yachts, Inc. v. Hall, 920 So. 2d 777, 780 (Fla. 4th DCA 

2006); Am. Hosp. Mbmt. Co. of Minnesota v. Hettiger, 904 So. 2d 547 (Fla. 4th DCA 

2005); Jost v Lakeland Reg. Med. Ctr., 844 So. 2d 656 (Fla. 2d DCA 2003); Nationwide Lift 

Trucks, Inc. v. Smith, 832 So. 2d 824 (Fla. 4th DCA 2002); Torres v. Matsushita Elec. 

Corp., 762 So. 2d 1014 (Fla. 5th DCA 2000); and Sponco Mfg., Inc. v. Alcover, 656 So. 2d 

629 (Fla. 3d DCA 1995). 
2. The inference addressed in this instruction does not rise to the level of a 

presumption. Pub. Health Tr. of Dade Cty. v. Valcin, 507 So. 2d 596 (Fla. 1987), and 

Instruction 402.4d(2). 

3. This instruction may require modification in the event a factual dispute exists as to which 

party or person is responsible for the loss of any evidence. 

(2). Burden shifting presumption. 

The court has determined that (name of party) had a duty to [maintain (describe 

missing evidence)] [keep a record of (describe subject matter as to which party had 

record keeping duty)]. (Name of party) did not [maintain (describe missing evidence)] 

[or] [keep a record of(describe subject matter as to which party had record keeping 

duty)]. 
Because (name of party) did not [maintain (describe missing evidence)] [or] [keep a 

record of (describe subject matter as to which party had a record keeping duty)], you 

should find that (name of invoking party) established [his] [her] (describe applicable 

claim or defense) unless(name of party) proves otherwise by the greater weight of 

the evidence. 
 

NOTES ON USE FOR 402.4d(2) 
 
1. This instruction applies only when the court has determined that there was a duty to 

maintain or preserve the missing evidence at issue and the party invoking the presumption 

has established to the satisfaction of the court that the absence of the missing evidence 

hinders the other party’s ability to establish its claim or defense. See Pub. Health Tr. of 

Dade Cty. v. Valcin, 507 So. 2d 596 (Fla. 1987). 
2. This instruction may require modification in the event a factual dispute exists as to which 

party or person is responsible for the loss of any evidence. 

e. Res Ipsa Loquitur: 

[Negligence is the failure to use reasonable care.] If you find that ordinarily the 

[incident] [injury] would not have happened without negligence, and that 

the (describe the item) causing the injury was in the exclusive control 

of (defendant) at the time it caused the injury, you may infer that (defendant) was 

negligent unless, taking into consideration all of the evidence in the case, you find 

that the (describe event) was not due to any negligence on the part of (defendant). 
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The Florida Bar News 
September 1, 2017 

Amendments to civil jury 

instructions (Preliminary 
Issues—Vicarious Liability) 
inS hare 
The Supreme Court Committee on Standard Jury Instructions in Civil Cases proposes 

amendments to Standard Jury Instruction in Civil Cases 402.9 (Preliminary Issues—

Vicarious Liability). The amendments will add clarity and remove any possible ambiguity or 

confusion. 

Interested parties have until October 1, 2017, to submit comments electronically or by mail 

to the Civil Committee at sjicivil@flcourts.org, or to the chair of the Civil Committee, 

Rebecca Mercier Vargas, Kreusler-Walsh, Compiani & Vargas, P.A., 501 S. Flagler Drive, 

Suite 503, West Palm Beach 33401-5913, rvargas@kwcvpa.com, and a copy to the Florida 

Bar liaison for the committee, Heather Savage Telfer, The Florida Bar, 651 E. Jefferson 

Street, Tallahassee 32399-6523, htelfer@floridabar.org. 
 

 
402.9 PRELIMINARY ISSUES — VICARIOUS LIABILITY 

 
On (claimant’s) claim there is a preliminary issue for you to decide. That issue is: 
a. Agency: 

(1). Employment, including independent contractor and exceptions: 

whether (name) was an employee of (defendant) and was acting within the scope of 

[his] [her] employment at the time and place of the incident in this case. An 

employee is a person who is hired by (defendant) to act on behalf of (defendant), 

and whose actions are controlled by (defendant) or are subject to (defendant’s) right 

of control. An employer is responsible for the negligence of an employee if the 

negligence occurs while the employee is performing services which [he] [she] was 

employed to perform or while the employee is acting at least in part because of a 

desire to serve [his] [her] employer and is doing something that is reasonably 

incidental to [his] [her] employment or something the doing of which was 

reasonably foreseeable and reasonably to be expected of persons similarly 

employed. 
[But a person is not responsible for the negligence of an independent contractor or 

of the agents or employees of an independent contractor. An independent 

contractor is a [person] [business] engaged by another to perform specific work 

according to [his] [her] [its] own methods and whose methods of performing the 

work are not controlled by the person engaging [him] [her] [it] and are not 

subject to that person’s right of control. Whether a [person] [business] is an 

javascript:void(0);
mailto:sjicivil@flcourts.org
mailto:rvargas@kwcvpa.com
mailto:htelfer@floridabar.org
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independent contractor is to be determined on the basis of all of the circumstances 

of the parties’ dealings with each other and not on the basis of the labels used by 

them. 
A person is, however, responsible for the negligence of an independent contractor 

if [the independent contractor is an [actual] [or] [apparent] agent of that person], 

[the employer did not exercise due care in the [selection] [or] [retention] of the 

independent contractor] [or] [the employer undertook to perform the services 

resulting in the injury to (claimant).]* 
*The bracketed language contained in the last two paragraphs is only to be used when 

there is a claim of independent contractor status. See Carlisle v. Carnival Corp., 864 So. 2d 

1 (Fla. 3d DCA 2003); Villazon v. Prudential Health Care Plan, Inc., 843 So. 2d 842 (Fla. 

2003). If an exception to independent contractor status is claimed, then the applicable 

portions of the following provisions should also be given. 
[(Name) is an agent if (defendant) authorized [him] [her] to act 

on (defendant’s) behalf.] [(Name) is an apparent agent if, by words or 

conduct, (defendant) caused or allowed (claimant) to believe that (name) was an 

agent of and had authority to act for (defendant).] A person is responsible for the 

negligence of [his] [her] independent contractor if, at the time and place of the 

incident, the independent contractor was an [agent] [or] [apparent agent] of the 

employer and was acting within the scope of his or her [apparent] authority.* 
*If the court determines that issues on both actual agency and apparent agency should be 

submitted to the jury, both bracketed sections should be used with appropriate transitional 

language. 

[In [hiring] [or] [retaining] another to perform services, the employer must 

exercise due care to assure that the person is competent to perform the services. 

A person is responsible for the negligence of [his] [her] independent contractor if, 

in [hiring] [or] [retaining] the independent contractor, the employer failed to 

exercise due care.] 
Insigna v. LaBella, 543 So. 2d 209 (Fla. 1989); F.S. 766.110. 

[When a [person] [facility] undertakes to perform services, [he] [she] [it] cannot 

transfer the obligation to perform those services to an independent contractor and 

remains responsible for the negligence of [his] [her] independent contractor.] 
As to nondelegable duties for treatment, see Wax v. Tenet Health Systems Hospital, Inc., 

955 So. 2d 1 (Fla. 4th DCA 2006); Pope v. Winter Park Healthcare Group, 939 So. 2d 185 

(Fla. 5th DCA 2006); Shands Teaching Hospital Clinic, Inc. v. Juliana, 863 So. 2d 343 (Fla. 

1st DCA 2003); Irving v. Doctors Hospital of Lake Worth, Inc., 415 So. 2d 55 (Fla. 4th DCA 

1982). There is, however, no civil liability under F.S. 458.320(2)(b) to ensure that staff 

physicians are financially responsible. Horowitz v. Plantation General Hospital Limited 

Partnership, 959 So. 2d 176 (Fla. 2007). 

(2). Agency without claim of independent contractor: 

whether (name) is an agent of (defendant) [(name) is an agent 

of (defendant) if (defendant) authorized [him] [her] to act on (defendant’s)behalf.] 

[(name) is an apparent agent if, by words or conduct, (defendant) caused or 

allowed (claimant) to believe that (name) was an agent of and had authority to act 

for (defendant).] A person is responsible for the negligence of an [agent] [or] 

[apparent agent] if at the time and place of the incident complained of the [agent] 

[or] [apparent agent] is acting within the scope of [his] [her] [apparent] 

authority. 
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NOTE ON USE FOR 402.9a(2) 

 
Roessler v. Novak, 858 So. 2d 1158 (Fla. 2d DCA 2003); Orlando Regional Medical Center v. 

Chmielewski, 573 So. 2d 876 (Fla. 5th DCA 1990). If the court determines that issues on 

both actual agency and apparent agency should be submitted to the jury, both bracketed 

sections should be used with appropriate transitional language. 
b. Joint venture: 

whether at the time and place of the incident complained of, (name) was engaged 

in a joint venture with (defendant) and was acting on behalf of the joint venture 

and within the scope of its business at the time and place of the incident in this 

case. A joint venture exists when two or more persons combine their resources or 

efforts and agree to undertake some particular business transaction in which they 

have common interests in the purposes to be accomplished, joint control or right 

of control of the venture, joint ownership interest in the subject matter of the 

venture and a common right and duty to share in profits and losses. Each member 

of a joint venture is responsible for the negligence of another member if the other 

member’s negligence occurs while [he] [she] is acting on behalf of the joint 

venture and to further the purpose of the joint venture. 
 
 

 
NOTE ON USE FOR 402.9b 

 
Arango v. Reyka, 507 So. 2d 1211 (Fla. 4th DCA 1987). 
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FENSTER AND COHEN, P.A.
ATTORNEYS AT LAW

1391 SAWGRASS CORPORATE PARKWAY, SUNRISE, FL 33323-2889

www.fenstercohenlaw.com
JEFFREY M. FENSTER BROWARD: 954-845-8989

STACIE L. COHEN PALM BEACH: 561-737-7789
TOLL FREE: 877-845-8989

October 5, 2011

Via e-mail: bartonim@,fijud13.org

Honorable James Manly Barton, II
Supreme Court Committees

Re: Standard Jury Instructions
Referencing Instruction No.: 402.4(a)

Dear Judge Barton:

I am writing to strongly object to the proposed language for Florida Jury Instruction 402.4(a) as
it does not reflect Florida law as embodied within F.S. Section §766.103.

There should be no additional instruction telling the Jury what reasonable care is on the part of a
doctor in obtaining informed consent. The Standard Instruction should suffice. If changed, the
issue as to whether consent was properly obtained should read as follows:

"The issue for your consideration is whether the actions of the Defendant in obtaining the
consent of the Plaintiff or the Plaintiff's representative was in accordance with accepted standard
of medical practice among members of the medical profession with similar training and
experience in the same or similar medical community as that of the person treating, exammmg,
or operating on the patient for whom the consent is obtained and whether a reasonable individual
from the information provided by the physician would have a general understanding of the

procedure, the medically accepted alternative procedures or treatments and the substantial risks
and hazards inherent in the proposed treatment or procedures, which are recognized among the
physicians in the same and in similar communities who perform similar treatments or
procedures, or the patient would reasonably under all the surrounding circumstances have
undergone such treatments or procedures had he or she been advised by the physician m

accordance with the standard of care."

Subsections 1 and 2 under 402.4(a) and (b) should not be separated because the statute requires
both to comprise informed consent. In order for an informed consent to be given, the physician
must be acting within the standard of care and a reasonable individual from the mformation
provided by the physician would have a general understanding of the procedure, the medically
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Honorable James Manly Barton, II
October 5, 2011
Page 2

acceptable alternative procedures or treatments and the substantial risks and hazards inherent in
the proposed treatment or procedure.

It is simply improper law to separate these two because of informed consent under Florida
Statute Section 766.103 has not been obtained unless subsections 1 and 2 are met.

Proposed 402.4 Medical Negligence:

Subsection (a) pertaining to negligence also does not reflect Florida law. The proposed addition
to this standard jury instruction is inherently confusing and I have no idea what it is intended to
address nor what it means. You are saying that if a surgery, for example, was carried out in
accordance with the standard of care, then the Plaintiff must show that the injury sustained was
not reasonably foreseeable in order to recover. If the procedure was performed within the
standard of care, then the Plaintiff would not be entitled to recover at all. Therefore, the second
part of this is totally confusing to the jury and would allow the defense to get up and argue that in
order to recover a Plaintiff you would have to show that the results were not foreseeable. This is
an ill advised addition to the Florida Standard Jury Instructions and should be rejected. This
does not reflect the law of proximate causation as it is not necessary to foresee the exact nature
of the potential risks. This proposed instruction is poorly written, and extremely confusing and
prejudicial to injured victims because of the confusing language. I would keep the standard jury
instruction as it is as there is absolutely no reason to change it.

Thank you for your consideration.

Very ly yours,

FENSTEl COHEN, . .

JEFFRE ENSTER
JMF/ert

cc: Jody Jennings
jjenning@flabar.org
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FW: Proposed jury instruction in civil cases 402.4, second bracketed 
paragraph 
Barton, James to: Jodi B Jennings (jjenning@flabar.org) 02/24/2012 11:29 AM 

Here is the John Williams e‐mail. 

From: Jwwmedmallaw@aol.com [mailto:Jwwmedmallaw@aol.com] 
Sent: Tuesday, October 18, 2011 5:22 PM 
To: Barton, James 
Cc: jjenning@flbar.org 
Subject: Proposed jury instruction in civil cases 402.4, second bracketed paragraph 

Dear Judge Barton, 

This comment is sent in response to the notice published in the Florida Bar Journal with respect to 
proposed jury instructions in civil cases. 

The second bracketed paragraph of proposed instruction 402.4, medical negligence, based on F.S. 
766.102(2)(a), is identical to an instruction that was addressed in the case of Auster v. Strax Breast 
Cancer Institute , 649 So.2d 883 (Fla. App. 4 Dist. 1995). 

In that case the Court held that it was error to give that instruction because the instruction generated 
confusion that the standard instruction attempted to avoid by eliminating the "prevailing professional 
standard of care" language, and because the instruction contains other language which the Court found 
to be inherently confusing. 

I personally have never read a statute that is more confusing than F.S. 766.102(2)(a). If it is confusing to 
me, and I have tried many medical negligence cases, I can only imagine how confusing it would be to a 
jury. I respectfully request that the committee reconsider and withdraw the proposed referenced 
bracketed paragraph. 

I have the greatest respect for you, and know that all of the members of the committee are experienced 
attorneys and jurists who toil long hours doing their best to try to improve and simplify the jury 
instructions, and with great success. I hope the comments contained herein are considered in that light. 

Respectfully yours, 

John W. Williams 
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AUSTER v. STRAX BREAST CANCER INSTITUTE Fla. 883
Cite as 649 So.2d 883 (Fla.App. 4 Dist. 1995)

write only to raise a caveat about Judge
Harris' characterization of the evidence in
the termination of parental rights proceed-
ing. The trial court decided the facts and
weighed the evidence adverse to Judge Har-
ris' view of the evidence. The majority of a
panel of this court affirmed the lower court's
decision.

the motion until November 8, 1994. There
may be an explanation for this long delay in
the circuit court, but one is not apparent on
the face of the record. We recognize that
the circuit courts are faced with an abundant
supply of postconviction motions, but 27
months is a long time for a prisoner to wait
for a summary resolution of such a motion.

DIAMANTIS, J., concurs.

DIAMANTIS, Judge, concurring specially.

I would grant en banc rehearing for the
purpose of certifying the following question

to the supreme court:
MAY A PERSON WHOSE PARENTAL
RIGHTS HAVE BEEN TERMINATED
INTERVENE IN AN ADOPTION PRO-
CEEDING IN ORDER TO CONTEST
THE ADOPTION OF THE CHILD AND
TO SEEK TO ADOPT THE CHILD?

DAUKSCH, W. SHARP and GOSHORN,
JJ., concur.

W ·

O KEYNUMBERSYSTEM
T

Affirmed.

ALTENBERND, A.C.J., and
THREADGILL and FULMER, JJ., concur.

W
O KEYNUMBERSYSTEM

T

2

Betty AUSTER and Harold Auster,
her husband, Appellants,

v.

GERTRUDE AND PHILIP STRAX
BREAST CANCER DETECTION IN-
STITUTE, INC., and Philip Strax, M.D.,
Appellees.

No. 92-3094.
1

District Court of Appeal of Florida,
Julian A. ELIAS, Appellant, Fourth District.

v. Jan. 25, 1995.
STATE of Florida, Appellee.

No. 94-04383.

District Court of Appeal of Florida,
Second District.

Jan. 20, 1995.

Appeal pursuant to Fla.R.App.P. 9.140(g)
from the Circuit Court for Pinellas County;
Claire K. Luten, Judge.

PER CURIAM.

We affirm the summary denial of this mo-
tion for postconviction relief filed pursuant to
Florida Rule of Criminal Procedure 3.850.
We note, however, that Mr. Elias filed this
motion on July 30, 1992. The circuit court
did not enter its order summarily denying

Patient brought medical malpractice ac-
tion against hospital and physician based on
alleged negligence in failing to diagnose pa-
tient's breast cancer. The Circuit Court,
Broward County, Robert C. Scott, J., entered
judgment on jury verdict for physician and
hospital, and patient appealed. The District
Court of Appeal held that: (1) some act
beyond mere failure to diagnose and render
treatment is required before patient's burden
under statute of demonstrating that injury
arising out of negligent affirmative medical
intervention was not necessary or reasonably
foreseeable result of procedure which is trig-
gered; (2) failure to diagnose breast caneer
was not negligent affirmative medical inter-
vention under statute; and (3) trial court
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erred in failing to use aggravating instruction 4. Appeal and Error ©1067
along with contributing cause instruction. Trial 203(1)

Reversed and remanded.

1. Physicians and Surgeons 15(8, 15)

Under statute governing medical mal-
practice actions in which injury is claimed to
have resulted from negligent affirmative
medical intervention of health care provider,
some act beyond mere failure to diagnose
and render treatment is required before pa-
tient's burden of demonstrating that injury
was not within necessary or reasonably fore-
seeable results of surgical or diagnostic pro-
eedure is triggered. West's F.S.A.
§ 766.102(3)(a).

2. Physicians and Surgeons ©18.100

Trial court in medical malpractice action
in which patient alleged that physician was
negligent in failing to diagnose breast cancer
erred in instructing jury by reading statute
providing that where injury is claimed to
have resulted from negligent affirmative
medical intervention of health care provider
claimant must, in order to prove breach of
prevailing professional standard of care,
prove that injury was not within necessary or
reasonably foreseeable results of surgery or
procedure; by reading statute, court gener-
ated confusion sought to be avoided by elimi-
nation of "prevailing professional standard of
care" language from pattern instruction.
West's F.S.A. § 766.102(3)(a).

3. Physicians and Surgeons ®15(8)

Statute governing medical malpractice
actions in which injury is claimed to have
resulted from negligent affirmative medical
intervention of health care provider, which
requires patient to demonstrate that injury
was not within necessary or reasonably fore-
seeable results of surgery or diagnostic pro-
eedure in order to establish breach of pre-
vailing professional standard of care, did not
apply to medical malpractice action alleging
injury due to failure to diagnose breast can-
cer. West's F.S.A. § 766.102(3)(a).

Failure to give requested instruction
constitutes reversible error when complain-
ing party establishes that requested instruc-
tion accurately states applicable law, facts in
case support giving instruction, and instruc-
tion was necessary to allow jury to properly
resolve all issues in case.

5. Negligence ©140

Instruction that in order to be legal
cause of injury negligence need not be only
cause but must contribute substantially to
producing injury or damage is required
where defendant's negligence acts in combi-
nation with plaintiff's physical conditions to
produce resulting injury, and defendant's
negligence is one cause, but not necessarily

only cause, leading to plaintiffs injury.

6. Physicians and Surgeons ®15(4)

When preexisting condition advances
without medical intervention, resulting injury
is caused both by natural progression of con-
dition or disease and physician's failure to
impede its natural course.

7. Physicians and Surgeons ©18.100

Use of standard instruction that in order
to be regarded as legal cause of injury negli-
gence need not be only cause but may oper-
ate in combination with some other cause
was proper in medical malpractice action in
which alleged negligence of physician was
failure to diagnose breast cancer; jury
should have been able to decide whether
alleged negligence acted in concert with pa-
tient's condition to produce injury.

8. Damages ©216(4)

Negligence ®97, 140

Once jury determines that defendant's
negligence caused in full or in part plaintiffs
injury, instruction that jury should consider
what portion of injury resulted from aggrava-
ting factor permits jury to assess damages
against negligent defendant for only that
portion of injury resulting from aggravation
or acceleration of preexisting condition or
activation of latent condition; to avoid any
confusion, trial court should read instruction
on concurrent cause in conjunction with dam-
ages instruction on aggravation.
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9. Physicians and Surgeons 18.100

Trial court in medical malpractice action
erred in failing to use aggravation instruction
along with concurring cause instruction in
medical malpractice action in which alleged
negligence was physician's failure to diagnose
breast cancer; if jury determined that physi-
cian's negligence in full or in part caused
patient's injury, aggravation instruction
would allow jury to assess damages only for
that portion of injury resulting from aggrava-
tion or acceleration of preexisting condition

by physician.

physical examinations performed at the Insti-
tute, Mrs. Auster's gynecologist found a sus-
picious lump in her breast which required
further study thirteen days after the 1990
negative result and recommended her re-
turning to the Institute. A physician associ-
ated with the Institute confirmed on her
return that the lump in Mrs. Auster's breast
was cancerous. On July 26, 1990, Mrs. Aus-
ter underwent a radical mastectomy of the
right breast with removal of lymph nodes,
followed by four months of chemotherapy.

Appellants offered the testimony of Dr.
Ostreich that he discovered a lump in Mrs.

Karen J. Haas of Law Offices of Karen J.
Haas, and Janice Gallagher of Spence,
Payne, Masington & Needle, P.A., Miami, for

appellants.

Douglas M. McIntosh and James C. Saw-
ran of McIntosh, Sawran and Craven, P.A.,
Fort Lauderdale, for appellee-Gertrude and
Philip Strax Breast Cancer Detection Insti-

tute, Inc.

J. Lorraine Brennan of Womack & Bass,
P.A., Miami, for appellee-Philip Strax, M.D.

PER CURIAM.

This is an appeal from a final judgment in
favor of appellees in a medical malpractice
case and from an order denying appellants'
motion for new trial. We reverse and re-

mand for a new trial.

Appellants asserted that Mrs. Auster in-
curred injuries as a result of an alleged
misinterpretation of mammograms per-
formed at the Gertrude and Philip Strax
Breast Cancer Detection Institute, Inc., (In-

stitute) and interpreted by Dr. Strax and
other physicians in 1988, 1989, and 1990. Dr.
Strax, licensed to practice medicine in New
York but not licensed in Florida, allegedly
acted as a medical consultant to the Institute
and often read patients' mammogram results.
Dr. Strax read Mrs. Auster's mammograms
in 1989 and 1990 and determined that no
cancer was present. The Institute reported
these mammogram results to Mrs. Auster's
private gynecologist, Dr. Ostreich, each year.

Although appellees did not detect any
breast cancer from the mammograms and

Auster's breast which was inconsistent with
appellees' evaluation. Appellants also of-
fered the testimony of Dr. Henry that the
two year delay in diagnosis of Mrs. Auster's
cancer affected her chance of survival.

Several experts concluded that appellees
did not deviate from the prevailing standard
of care in evaluating Mrs. Auster's condition.
Dr. Tufts found no evidence of any suspicious
areas on the x-rays which would have re-
quired more extensive testing. Dr. Suther-
land and Dr. Tomaselli stated that breast
cancer tumors can grow rapidly, suggesting
that the cancer appeared after appellees per-
formed the last mammogram in 1990. Two
of appellees' experts opined, however, that
Mrs. Auster had a slow growing type of
cancer. Dr. Villa could not state when the
lymphatic system was first affected and con-

cluded that the life span of a seventy year old
woman such as Mrs. Auster would not be
impacted by the occurrence of the cancer.
Dr. Pinck, who did not find evidence of can-
eer on the mammograms, presented the pos-
sibility that Mrs. Auster's cancer fell within
the category of cancers which do not displace
any structures within the breast and was
thus not visible.

We conclude that based on the conflicting
expert testimony the trial court erred when
it gave appellees' requested jury instructions
on professional negligence and erred when it
failed to give appellants' requested instruc-
tions on concurrent cause and aggravation of
a preexisting condition.

Under these facts, the trial court correctly
gave Florida Standard Jury Instruction (Civ-
il) 4.2(a) on professional negligence:
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Negligence is the failure to use reasonable
care. Reasonable care on the part of a
physician or breast cancer detection insti-
tute is that level of care, skill and treat-
ment which, in light of all relevant sur-
rounding circumstances, is recognized as
acceptable and appropriate by similar and
reasonably careful physicians and breast
cancer detections institutes.

Comment 1 to this instruction advised: "The
charge is adapted from § 768.45(1) and is
intended to embody the statutory definition
of "prevailing professional standard of care"
without using that expression itself, which is
potentially confusing." Fla.Std.Jury Instr.
(Civ.) 4.2, Comment 1. Section 768.45(1),
Florida Statutes, (1985), is currently codified
at section 766.102(1), Florida Statutes (1993).
They both provide:

In any action for recovery of damages
based on the death or personal injury of
any person in which it is alleged that such
death or injury resulted from the negli-
gence of a health care provider as defined
in s. 768.50(2)(b), the claimant shall have
the burden of proving by the greater
weight of evidence that the alleged actions
of the health care provider represented a
breach of the prevailing professional stan-
dard of care for that health care provider.
The prevailing professional standard of
care for a given health care provider shall
be that level of care, skill, and treatment
which, in light of all relevant surrounding
circumstances, is recognized as acceptable

and appropriate by reasonably prudent
similar health care providers.

[1-3] The trial court did not read this
statute, but instead, read section
766.102(3)(a), Florida Statutes (1993), pursu-
ant to appellees' request for a special instruc-
tion:

If the injury is claimed to have resulted
from the negligent affirmative medical in-
tervention of the health care provider, the
claimant must, in order to prove a breach
of the prevailing professional standard of
care, show that the injury was not within
the necessary or reasonably foreseeable
results of the surgical, medicinal, or diag-
nostic procedure constituting the medical
intervention, if the intervention from which
the injury is alleged to have resulted was
carried out in accordance with the prevail-
ing professional standard of care by a rea-
sonably prudent similar health care provid-
er.

By so charging the jury with the standard in
section 766.102(3), the trial court generated
that confusion which the standard instruction
attempted to avoid by eliminating the "pre-
vailing professional standard of care" lan-
guage. Furthermore, we conclude that sec-
tion 766.102(3) is not applicable under these
facts 1 and contains other language which is
inherently confusing.2

We also agree with appellants that the
trial court should have instructed the jury

1. Section 766.102(3) may not apply where the
alleged negligence arises from a failure to diag-
nose. Unlike other statutory provisions in which
the legislature expressly limited the liability of a
health care provider to those situations where
damage results from a failure to provide medical
care or omission in treatment, section 766.102(3)
is silent on this point. See, e.g., § 768.13(2)(b),
Fla.Stat. (creating immunity from civil liability
for a licensed physician rendering emergency
care m an emergency room or trauma center
unless civil damages result from "providing, or
failing to provide, medical care or treatment").
Therefore, with little guidance from the legisla-
ture or predecessor courts, we determine that the
plain import of "affirmative medical interven-
tion" requires some act beyond the mere failure
to diagnose and render treatment before the
plaintiff's burden of proof set forth in section
766.102(3) is triggered.

2. Assuming the execution of a mammogram and
performance of a physical examination to be a
"diagnostic procedure" constituting an affirma-
tive act of medical intervention, section
766.102(3) is susceptible to varying interpreta-
tions. It could be argued that it either (1) re-
states the law of causation and is thus superflu-
ous, i.e., if the injury is not reasonably foresee-
able then no breach of the prevailing standard of
care occurred, or (2) expands the existing law by
presenting the plaintiff with a second opportuni-
ty to prove a breach of the professional standard
of care upon showing that the physician's actions
were not reasonably foreseeable, even though the
action was carried out with in the professional
standard of care as defined in section 766.102(1).
Under either interpretation, the potential for con-
fusion is great and thus the trial court should not
have provided the jury with this special instruc-
tion.
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upon concurring cause and aggravation of a
preexisting condition.8

[4] This court in Cornette v. Spalding &
Evenflo Cos., Inc., 608 So.2d 144 (Fla. 4th
DCA 1992), adopted the Fifth District
Court's test for determining when the failure
to give a requested jury instruction results in
reversible error. See Orange County v. Pip-
er, 523 So.2d 196 (Fla. 5th DCA), rev. denied,
531 So.2d 1854 (Fla.1988). We adhere to the
rule pronounced in Piper that the failure to
give a requested instruction constitutes re-
versible error when the complaining party
establishes that the requested instruction ae-
curately states the applicable law, the facts in
the case support giving the instruction, and
the instruction was necessary to allow the
jury to properly resolve all issues in the case.
Appellants have demonstrated that the trial
court's failure to give Florida Standard Jury
Instructions (Civil) 5.1(b) and 6.2(b) resulted

in reversible error.

[5--7] Instruction 5.1(b) is required
"where the defendant's negligence acts in
combination with the plaintiffs physical con-
ditions to produce the resulting injury," and
the defendant's negligence is one cause, but
not necessarily the only cause, leading to the
plaintiffs injury. Marinelli v. Gmee, 608
So.2d 833, 834 (Fla. 4th DCA 1992). As in
the instant case, the jury should have been
able to decide whether appellees' alleged
negligence in failing to diagnose acted in
concert with the Mrs. Auster's condition to
produce the injury. In Miller v. Court, 510
So.2d 926 (Fla. 4th DCA 1987), this court
concluded that the giving of instruction 5.1(b)
was imperative where a physician's action of

taking the plaintiff off medication without
prescribing an alternative treatment exacer-
bated the plaintiffs preexisting diabetic con-
dition causing the plaintiffs coma. The Mil-
ler case illustrates that when a preexisting
condition advances without medical interven-
tion, similar to this case, the resulting injury
is caused by both the natural progression of
the condition or disease and the physician's
failure to impede its natural course. Under
those circumstances the evidence presented
at trial in this case supported the concurrent
cause instruction.

[8, 9] The use of the aggravation instruc-
tion was also mandated in connection with
the concurring cause instruction. Once a
jury determines that the defendant's negli-
gence caused in full or in part the plaintiffs
injury, instruction 6.2(b) would then permit
the jury to assess damages against the negli-
gent defendant for only that portion of the
injury resulting from the aggravation or ac-
celeration of the preexisting condition or the
activation of a latent condition. To avoid any
confusion, a trial court should read the in-
struction on concurrent cause in conjunction
with the damages instruction on aggravation.
See Marinelli, 608 So.2d at 834 (concluding
that the aggravation instruction which allows
a jury to assess the damages based on any
aggravation of the preexisting condition is
insufficient against any risk of confusion
without also reading the concurrent cause

instruction).

The First District Court of Appeal con-
fronted a factually similar scenario in Swain
v. Curry, 595 So.2d 168 (Fla. 1st DCA 1992),
where the plaintiffs physician failed to diag-
nose the presence of breast cancer after he

3. Appellants requested that the trial court give
the following in instruction on concurrent cause:

In order to be regarded as a legal cause of
injury or damage, negligence need not be the
only cause. Negligence may be a legal cause
of injury or damage even though it operates m
combination with the act of another, some
natural cause, or some other cause if such
other cause occurs at the same time as the
negligence and if the negligence contributes
substantially to producing such injury or dam-
age.

See Fla.Std.Jury Instr. (Civ.) 5.1(b). Appellants
also requested the following jury instruction
based on Florida Standard Jury Instruction (Civ-
il) 6.2(b):

Any aggravation of an existing disease or
physical defect or activation of any such latent
condition, resulting from such injury. If you
find that there was such an aggravation, you
should determine, if you can, what portion of
Betty Auster's condition resulted from the ag-
gravation and make allowance in your verdict
only for the aggravation. However, if you can-
not make that determination or if it cannot be
said that the condition would have existed
apart from the injury, you should consider and
make allowance in your verdict for the entire

condition.
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performed a mammogram and physical ex-
amination of the plaintiff. The plaintiff ulti-
mately underwent a modified radical mastec-
tomy. In Swain, the court determined that
on remand for a new trial the jury should be
instructed that the negligent delay in the
diagnosis of the disease warranted the read-
ing of standard instruction 6.2(b) on aggrava-
tion. In the instant case, if the jury deter-
mined that appellees negligently delayed di-
agnosis during the first stages of Mrs. Aus-
ter's breast cancer, any aggravation or in-
crease in the injury after that time would
constitute a compensable injury.

Whatever further difficulties have been
called to our attention in this case do not
represent error or harmful error, and can be
remedied by pretrial focus and, if necessary,
appropriate pretrial motions in limine.

While some cases require that the pleadings
be precluded from amendment, on remand,
this case does not require such restriction.

REVERSED and REMANDED.

GLICKSTEIN, WARNER and
PARIENTE, JJ. concur.

W
O KEY NU

tag on the vehicle, but continued detention of
truck was illegal once officer realized that
vehicle had temporary tag.

Reversed and remanded.

L Arrest ®63.5(6)

Officers' observation of truck stopping
near trailer where officer knew drug dealing
occurred, the passenger going into trailer
and passenger returning to truck in a few
minutes did not constitute founded suspicion
of drug dealing, as would support stop of
truck.

2. Automobiles ®349(4, 17)

Officer had valid reason to stop truck
when he saw no visible tag on the vehicle, but
continued detention of truck was illegal once
officer realized that vehicle had temporary
tag. West's F.S.A. § 820.0607(1).

James Marion Moorman, Public Defender,
and Cynthia J. Dodge, Asst. Public Defender,
Bartow, for appellant.

Robert A. Butterworth, Atty. Gen., Talla-
hassee, and Helene S. Parnes, Asst. Atty.
Gen., Tampa, for appellee.

PARKER, Judge.

Louis Keith POWELL, Appellant,

v.

STATE of Florida, Appellee.

No. 92-03387.

District Court of Appeal of Florida,
Second District.

Jan. 25, 1995.

Defendant was convicted in the Circuit
Court for Polk County, William A. Norris,
Jr., J., of possession of cocaine, possession of
cannabis and possession of drug parapherna-
lia, and he appealed. The District Court of
Appeal, Parker, J., held that officer had valid
reason to stop truck when he saw no visible

Louis Keith Powell appeals his convictions
for possession of cocaine, possession of can-
nabis, and possession of drug paraphernalia,
arguing that the trial court erred in denying
his motion to suppress. We agree and re-
verse.

The following evidence was adduced at the
hearing on the motion to suppress. Officer
Heiman testified that informants told him
that drugs were being sold from a trailer.
Heiman watched the trailer and saw a pickup
truck go to the end of the street, turn
around, and back up to the end of the street.
The truck's passenger exited and went into
the trailer for two or three minutes. The
man got back into the truck and left. Hei-
man radioed this information to Officers
Cumbess and Allen. Allen saw the truck
moving toward Cumbess's location and re-
layed this information to Cumbess. Cum-
bess followed the truck in his patrol car and
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2011Select Year: Go 

The 2011 Florida Statutes 

Title XLV Chapter 766 View Entire Chapter 
TORTS MEDICAL MALPRACTICE AND RELATED MATTERS 

766.102 Medical negligence; standards of recovery; expert witness.— 

(1) In any action for recovery of damages based on the death or personal injury of any person in 

which it is alleged that such death or injury resulted from the negligence of a health care provider as 

defined in s. 766.202(4), the claimant shall have the burden of proving by the greater weight of 

evidence that the alleged actions of the health care provider represented a breach of the prevailing 

professional standard of care for that health care provider. The prevailing professional standard of care 

for a given health care provider shall be that level of care, skill, and treatment which, in light of all 

relevant surrounding circumstances, is recognized as acceptable and appropriate by reasonably prudent 

similar health care providers. 

(2)(a) If the injury is claimed to have resulted from the negligent affirmative medical intervention of 

the health care provider, the claimant must, in order to prove a breach of the prevailing professional 

standard of care, show that the injury was not within the necessary or reasonably foreseeable results of 

the surgical, medicinal, or diagnostic procedure constituting the medical intervention, if the 

intervention from which the injury is alleged to have resulted was carried out in accordance with the 

prevailing professional standard of care by a reasonably prudent similar health care provider. 

(b) The provisions of this subsection shall apply only when the medical intervention was undertaken 

with the informed consent of the patient in compliance with the provisions of s. 766.103. 
1(3)(a) As used in this subsection, the term: 

1. “Insurer” means any public or private insurer, including the Centers for Medicare and Medicaid 

Services. 

2. “Reimbursement determination” means an insurer’s determination of the amount that the insurer 

will reimburse a health care provider for health care services. 

3. “Reimbursement policies” means an insurer’s policies and procedures governing its decisions 

regarding health insurance coverage and method of payment and the data upon which such policies and 

procedures are based, including, but not limited to, data from national research groups and other 

patient safety data as defined in s. 766.1016. 

(b) The existence of a medical injury does not create any inference or presumption of negligence 

against a health care provider, and the claimant must maintain the burden of proving that an injury was 

proximately caused by a breach of the prevailing professional standard of care by the health care 

provider. Any records, policies, or testimony of an insurer’s reimbursement policies or reimbursement 

determination regarding the care provided to the plaintiff is not admissible as evidence in any medical 

negligence action. However, the discovery of the presence of a foreign body, such as a sponge, clamp, 

forceps, surgical needle, or other paraphernalia commonly used in surgical, examination, or diagnostic 

procedures, shall be prima facie evidence of negligence on the part of the health care provider. 
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(4) The Legislature is cognizant of the changing trends and techniques for the delivery of health care 

in this state and the discretion that is inherent in the diagnosis, care, and treatment of patients by 

different health care providers. The failure of a health care provider to order, perform, or administer 

supplemental diagnostic tests shall not be actionable if the health care provider acted in good faith and 

with due regard for the prevailing professional standard of care. 
1(5) A person may not give expert testimony concerning the prevailing professional standard of care 

unless the person is a health care provider who holds an active and valid license and conducts a 

complete review of the pertinent medical records and meets the following criteria: 

(a) If the health care provider against whom or on whose behalf the testimony is offered is a 

specialist, the expert witness must: 

1. Specialize in the same specialty as the health care provider against whom or on whose behalf the 

testimony is offered; or specialize in a similar specialty that includes the evaluation, diagnosis, or 

treatment of the medical condition that is the subject of the claim and have prior experience treating 

similar patients; and 

2. Have devoted professional time during the 3 years immediately preceding the date of the 

occurrence that is the basis for the action to: 

a. The active clinical practice of, or consulting with respect to, the same or similar specialty that 

includes the evaluation, diagnosis, or treatment of the medical condition that is the subject of the claim 

and have prior experience treating similar patients; 

b. Instruction of students in an accredited health professional school or accredited residency or 

clinical research program in the same or similar specialty; or 

c. A clinical research program that is affiliated with an accredited health professional school or 

accredited residency or clinical research program in the same or similar specialty. 

(b) If the health care provider against whom or on whose behalf the testimony is offered is a general 

practitioner, the expert witness must have devoted professional time during the 5 years immediately 

preceding the date of the occurrence that is the basis for the action to: 

1. The active clinical practice or consultation as a general practitioner; 

2. The instruction of students in an accredited health professional school or accredited residency 

program in the general practice of medicine; or 

3. A clinical research program that is affiliated with an accredited medical school or teaching 

hospital and that is in the general practice of medicine. 

(c) If the health care provider against whom or on whose behalf the testimony is offered is a health 

care provider other than a specialist or a general practitioner, the expert witness must have devoted 

professional time during the 3 years immediately preceding the date of the occurrence that is the basis 

for the action to: 

1. The active clinical practice of, or consulting with respect to, the same or similar health 

profession as the health care provider against whom or on whose behalf the testimony is offered; 

2. The instruction of students in an accredited health professional school or accredited residency 

program in the same or similar health profession in which the health care provider against whom or on 

whose behalf the testimony is offered; or 

3. A clinical research program that is affiliated with an accredited medical school or teaching 

hospital and that is in the same or similar health profession as the health care provider against whom or 

on whose behalf the testimony is offered. 

(6) A physician licensed under chapter 458 or chapter 459 who qualifies as an expert witness under 

subsection (5) and who, by reason of active clinical practice or instruction of students, has knowledge of 
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the applicable standard of care for nurses, nurse practitioners, certified registered nurse anesthetists, 

certified registered nurse midwives, physician assistants, or other medical support staff may give expert 

testimony in a medical negligence action with respect to the standard of care of such medical support 

staff. 

(7) Notwithstanding subsection (5), in a medical negligence action against a hospital, a health care 

facility, or medical facility, a person may give expert testimony on the appropriate standard of care as 

to administrative and other nonclinical issues if the person has substantial knowledge, by virtue of his or 

her training and experience, concerning the standard of care among hospitals, health care facilities, or 

medical facilities of the same type as the hospital, health care facility, or medical facility whose acts or 

omissions are the subject of the testimony and which are located in the same or similar communities at 

the time of the alleged act giving rise to the cause of action. 

(8) If a health care provider described in subsection (5), subsection (6), or subsection (7) is providing 

evaluation, treatment, or diagnosis for a condition that is not within his or her specialty, a specialist 

trained in the evaluation, treatment, or diagnosis for that condition shall be considered a similar health 

care provider. 

(9)(a) In any action for damages involving a claim of negligence against a physician licensed under 

chapter 458, osteopathic physician licensed under chapter 459, podiatric physician licensed under 

chapter 461, or chiropractic physician licensed under chapter 460 providing emergency medical services 

in a hospital emergency department, the court shall admit expert medical testimony only from 

physicians, osteopathic physicians, podiatric physicians, and chiropractic physicians who have had 

substantial professional experience within the preceding 5 years while assigned to provide emergency 

medical services in a hospital emergency department. 

(b) For the purposes of this subsection: 

1. The term “emergency medical services” means those medical services required for the immediate 

diagnosis and treatment of medical conditions which, if not immediately diagnosed and treated, could 

lead to serious physical or mental disability or death. 

2. “Substantial professional experience” shall be determined by the custom and practice of the 

manner in which emergency medical coverage is provided in hospital emergency departments in the 

same or similar localities where the alleged negligence occurred. 

(10) In any action alleging medical negligence, an expert witness may not testify on a contingency 

fee basis. 

(11) Any attorney who proffers a person as an expert witness pursuant to this section must certify 

that such person has not been found guilty of fraud or perjury in any jurisdiction. 
1(12) If a physician licensed under chapter 458 or chapter 459 or a dentist licensed under chapter 

466 is the party against whom, or on whose behalf, expert testimony about the prevailing professional 

standard of care is offered, the expert witness must be licensed under chapter 458, chapter 459, or 

chapter 466 or possess a valid expert witness certificate issued under s. 458.3175, s. 459.0066, or s. 

466.005. 
1(13) A health care provider’s failure to comply with or breach of any federal requirement is not 

admissible as evidence in any medical negligence case in this state. 

(14) This section does not limit the power of the trial court to disqualify or qualify an expert witness 

on grounds other than the qualifications in this section. 
History.—s. 12, ch. 76-260; s. 8, ch. 77-64; s. 1, ch. 77-174; s. 10, ch. 85-175; s. 78, ch. 88-1; s. 30, ch. 91-110; s. 1149, ch. 

97-102; ss. 229, 296, ch. 98-166; s. 48, ch. 2003-416; s. 153, ch. 2004-5; s. 10, ch. 2011-233. 
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SUMMARY OF PROFESSIONAL NEGLIGENCE COMMITTEE 
MEETING OF JUNE 21, 2016 

The Professional Negligence subcommittee met by conference call today.  In attendance 
were Seth Miles, Bryan Gowdy, Barbara Green, Rebecca Vargas, Laura Whitmore, Robert 
Klein, Judge Gross and Gary Fox.  The subcommittee discussed FSJI 402.4 (a) and judgmental 
immunity. 

FSJI 402.4 (a) 

This issue was raised as a result of a communication from Chuck Ingram, a former 
member of the committee.  Chuck's recollection was that both plaintiff attorneys and defense 
attorneys had agreed that the second paragraph of 402.4(a)  incorrectly stated the law and  should 
be removed. Chuck believed that the full committee had previously voted to eliminate the 
paragraph.  At the time of the meeting of the subcommittee, no record could be found supporting 
Chuck's recollection so the subcommittee considered the matter de novo. 

The consensus of the subcommittee was, rather than eliminate this instruction or leave it 
as is, an effort would be made to amend the instruction to conform to Fla. Stat §766.102 (2)(a) 
and the case of Auster v. Strax Breast Cancer Center Detection Institute, Inc., 649 Southern 2nd 

883(4th DCA 1995).  Barbara Green will be redrafting the instruction and will circulate a copy on 
or before next Monday. 

Following the meeting Rebecca found minutes from a 2012 meeting of the full committee 
which reflected that this issue had, as Chuck Ingram correctly remembered, been previously 
decided by  the full committee which had voted unanimously remove the paragraph at issue.  The 
proposed change was published but, due to an administrative oversight, was not submitted to the 
Court.   

Judgmental Immunity 

The subcommittee reached a tentative consensus that it would consider recommending an 
instruction on judgmental immunity.  Rob Klein had circulated a memo with three possible 
instructions.  Bryan Gowdy agreed to circulate the existing cases on judgmental immunity.  Rob 
is going to redraft the instructions to eliminate the negative language and circulate the revised 
proposed instructions before the next meeting. 

Another conference call will be set up within 10 days from today to further discuss these 
issues. 
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SUMMARY OF PROFESSIONAL NEGLIGENCE COMMITTEE 
MEETING OF JULY 7, 2016 

The professional negligence subcommittee met by conference call on July 7, 2016.  
Participating in the meeting were Seth Miles, Barbara Green, Rebecca Vargas, Laura Whitmore, 
Rob Klein, Judge Gross, Doug McCarron, Heather Telfer, David Sales and Gary Fox.   

The subcommittee first took up the issue of whether there was anything left for the 
subcommittee to do on FSJI 402.4 (a) in light of the fact that, four years ago, this subcommittee 
and the full committee voted to delete the second paragraph of the instruction.  We agreed that 
there was nothing left for our subcommittee to do and will report that decision to the full 
committee. 

The subcommittee also discussed the judgmental immunity instruction proposed by Rob 
Klein.  The proposed instruction dealing with “unsettled areas of law” is being withdrawn by 
Rob who will take a stab at re-drafting the instruction to remove language suggesting that the 
question of whether an issue of law was “fairly debatable” or “unsettled” was a question of fact 
for the jury, instead of a question of law for the court. 

The subcommittee voted unanimously to approve the substance of the “tactical decision” 
instruction.  Rob will revise the language to make it consistent with other affirmative defense 
instructions and will circulate the revised draft to the committee shortly.  
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STEWART TILGHMAN Fox BIANCHI & CAIN, P.A. 
ATTORNEYS AT LAW 

LARRY S. STEWART 

.JAMES 8. TILGHMAN • .JR . 

GARY D. FOX 

DAVID W. BIANCHI 

STEPHEN F. CAIN 

A. DAX BELLO 

MICHAELE. LEVINE 

SUITE 3000 

ONE SOUTHEAST THIRD AVENUE 

MIAMI, FLORIDA 33131 1711 

(305) 358-6644 

FAX (305) 358-4707 

www.stfblaw.comJuly 21, 2017 

Professional Negligence Subcommittee Report for meeting on July 27, 2017 

The Professional Negligence Subcommittee recommends a change in instruction 
402.9 which currently reads as follows: 

Whether a [person] [business] is an independent 
contractor is to be determined on the basis of all of the 
circumstances or the parties' dealings with each other 
and not on the labels used by them. 

The committee proposes that the instruction be changed to read as follows : 

. . . Whether a [person] [business] is an independent 
contractor is to be determined on the basis of all of the 
circumstances or the parties' dealings with each other 
and not on the basis of the labels used by them. 

The proposed change is obviously non-substantive but adds clarity and removes 
any possible ambiguity or confusion. 

Negligence Subcommittee 

Appendix C – 4

July 27, 2017 Standard Jury Instructions in Civil Cases 236

Appendix C – 16



   
   

  
  

 
    

 
        

  
      

 
  

      
  

  
     

     
              

           
       

 
     
     

      
      

        
 

 
      

  
 
             
            
             
            
            
                  
              
            
            

 
 
_____________________________________________________________________________________  

 
     

 
 

   
   

  
 

 
 
 
 

 
 
 
 


 
 
 


 

 

 


 

 


 

 


 


 

 


 

 


 

 

 


 

 

 
 
 
 

 
 
 


 
 
 
 

 
 
 
 


 
 
 


 

 

 


 

 


 

 


 


 

 


 

 


 

 

 


 

 

 
 
 
 

 
 
 


From: Gary D. Fox [mailto:gfox@stfblaw.com]
 
Sent: Wednesday, October 18, 2017 1:49 PM
 
To: 'Rebecca Mercier Vargas' <RVargas@kwcvpa.com>; Telfer, Heather <HTelfer@floridabar.org>
 
Cc: Laura Whitmore (lwhitmore@shb.com) <lwhitmore@shb.com>; Cohen, Jeffrey A.
 
<jacohen@carltonfields.com>
 
Subject: RE: SJI Civil - New Referral for Professional Negligence Subcommittee
 

Rebecca, I don't know if you have been following the email chain from the subcommittee members, but
 
the consensus is to go ahead with the amendment and, at a later date, decide whether the substantive
 
comments merit further study. Is there anything else you would like me to do on this topic at this time?
 

Gary D. Fox 
Stewart Tilghman Fox Bianchi & Cain P.A. 
One S.E. 3rd Ave. 
Suite 3000 
Miami, Fl. 33131 
Telephone: (305) 358-6644 
Fax: (305) 358-4707 
E-mail: gfox@stfblaw.com 
Web site: www.stfblaw.com 

From: Rebecca Mercier Vargas [mailto:RVargas@kwcvpa.com]
 
Sent: Friday, October 13, 2017 2:14 PM
 
To: Gary D. Fox; 'Telfer, Heather'
 
Cc: Laura Whitmore (lwhitmore@shb.com); Cohen, Jeffrey A.
 
Subject: RE: SJI Civil - New Referral for Professional Negligence Subcommittee
 

I would suggest that you get the professional negligence subcommittee together to see 
if there is a consensus that no change is needed. If the consensus is that the comments 
are worth further consideration, we will aim for a full report at the spring meeting. 

Rebecca Mercier Vargas
 
Board Certified Appellate Attorney
 
Kreusler-Walsh, Compiani & Vargas, P.A.
 
501 South Flagler Drive, Ste 503
 
West Palm Beach, Florida 33401-5913
 
Telephone: (561) 659-5455
 
Facsimile: (561) 820-8762
 
rvargas@kwcvpa.com
 
www.kwcvpa.com
 

CONFIDENTIALITY NOTICE: This email message, including any attachments, is a confidential attorney-
client communication. If you are not the intended recipient, please contact me and destroy all copies of 
the original message and attachments 

From: Gary D. Fox [mailto:gfox@stfblaw.com]
 
Sent: Tuesday, October 10, 2017 5:47 PM
 
To: 'Telfer, Heather' <HTelfer@floridabar.org>
 
Cc: Rebecca Mercier Vargas <RVargas@kwcvpa.com>; Laura Whitmore (lwhitmore@shb.com) 
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<lwhitmore@shb.com>; Cohen, Jeffrey A. <jacohen@carltonfields.com> 
Subject: RE: SJI Civil - New Referral for Professional Negligence Subcommittee 

Either way is fine with me. if you want the subcommittee to address the substantive comments, which 
appear to be nothing more than a rehash of arguments previously considered and rejected by the 
committee, there is no way that can be accomplished in time for the October meeting. Let me know 
how you would like me to proceed. 

Gary D. Fox 
Stewart Tilghman Fox Bianchi & Cain P.A. 
One S.E. 3rd Ave. 
Suite 3000 
Miami, Fl. 33131 
Telephone: (305) 358-6644 
Fax: (305) 358-4707 
E-mail: gfox@stfblaw.com 
Web site: www.stfblaw.com 

From: Telfer, Heather [mailto:HTelfer@floridabar.org] 
Sent: Tuesday, October 10, 2017 5:39 PM 
To: Gary D. Fox 
Cc: Rebecca Mercier-Vargas; Laura Whitmore (lwhitmore@shb.com); Cohen, Jeffrey A. 
Subject: Re: SJI Civil - New Referral for Professional Negligence Subcommittee 

Good Afternoon, 

I think the question is whether the comments require a fuller review of the instruction. If so, 
the we can hold off filing the instruction with the Court until the Subcommittee/Committee 
have time for a fuller review. 

From: Gary D. Fox <gfox@stfblaw.com> 
Sent: Tuesday, October 10, 2017 5:24:15 PM 
To: Telfer, Heather 
Cc: Rebecca Mercier-Vargas; Laura Whitmore (lwhitmore@shb.com); Cohen, Jeffrey A. 
Subject: RE: SJI Civil - New Referral for Professional Negligence Subcommittee 

Why don’t we simply respond by thanking them for their comments then pointing out that the notice 
was soliciting comments on the grammatical change, not the substantive instruction and inquire if they 
had any comment on the proposed change? I would be happy to send this to full subcommittee to 
solicit its feedback but it doesn’t seem really necessary. 

Gary D. Fox 
Stewart Tilghman Fox Bianchi & Cain P.A. 
One S.E. 3rd Ave. 
Suite 3000 
Miami, Fl. 33131 
Telephone: (305) 358-6644 
Fax: (305) 358-4707 
E-mail: gfox@stfblaw.com 
Web site: www.stfblaw.com 
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From: Telfer, Heather [mailto:HTelfer@floridabar.org] 
Sent: Monday, October 09, 2017 9:35 AM 
To: Gary D. Fox 
Cc: Rebecca Mercier-Vargas; Laura Whitmore (lwhitmore@shb.com); Cohen, Jeffrey A. 
Subject: SJI Civil - New Referral for Professional Negligence Subcommittee 

Good Morning, 

When Instruction 402.9 was published for comment, two substantive 
comments came in regarding “apparent agency.” The amendment published for 
comment was a very small grammatical amendment, and did not address the 
substance of Instruction 402.9. Rebecca, Laura, & Jeff thought it best if the 
Professional Negligence Subcommittee reviewed the comments and instruction 
402.9. 

I have attached the publication notice from the September 1 Bar News as well 
as the two comments. 

The Subcommittee Report deadline for the October meeting is October 16 (and 
can probably be stretched to October 17.) 

Please let me know if you have any questions. 

Thanks, 

Heather 

Heather Savage Telfer 
Attorney Liaison – Rules 
The Florida Bar 
850-561-5702 
htelfer@floridabar.org 
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CHRISTIE ALISCA 
(1952-2015) 

KENNETH A. BEYTIN 
MICHAEL Q. BERKLEY 

MARK E. MCLAUGHLIN1 BEYTIN, MCLAUGHLIN, MCLAUGHLIN, ADAM C. BROWN 
MINDY MCLAUGHLIN CARISSA W. BRUMBY 
KEVIN T. O’HARA PIETRINA S. HEARN O’HARA, BOCCHINO & BOLIN JOHN W. BOCCHINO JACLYN E. JONES 
ANDREW S. BOLIN1 SCOTT B. JOHNSON, II 
MARK R. BERLICK PROFESSIONAL ASSOCIATION RENEE F. KNAUST 
JOSEPH F. KINMAN, JR. 1 KEVIN A. LONZO 
PAUL A. NUGENT KYLE S. MORAT 
GABRIELLE S. OSBORNE ATTORNEYS AT LAWDAVID E. WEBER 

1 Board Certified Civil Trial Lawyer, Florida Bar 

TAMPA ORLANDO 
1706 East Eleventh Ave. 1063 Maitland Center Commons Blvd. REPLY TO: TAMPA OFFICE ADDRESS 
Tampa, Florida 33605 Maitland, Florida  32751 
Phone: (813) 226-3000 Phone: (407) 622-6725  (407) 849-1060 

Fax: (813) 226-3001 Fax: (407) 622-6741  (407) 843-4751 
www.LAW-FLA.com 

October 20, 2017 
Via Email 

sjicivil@flcourts.org htelfer@floridabar.org 
rvargas@kwcvpa.com 

Heather Savage Telfer 
Rebecca Mercier Vargas The Florida Bar 
Kreusler-Walsh, Compiani & Vargas, P.A. 651 E. Jefferson Street 
501 S. Flagler Drive, Suite 503 Tallahassee 32399-6523 
West Palm Beach, FL 33401-5913 

Re: Proposed Jury Instructions 

To Whom it May Concern: 

Please accept this comment and recommendation on behalf of the Florida Hospital 
Association regarding the proposed jury instructions as to apparent agency and non-delegable 
duty (Rule 402.9(a(1), as set forth in the Florida Bar News on September 1, 2017.  

The Florida Hospital Association (the “FHA”) is a Florida nonprofit trade association 
consisting of 236 hospitals and health systems in Florida.  The FHA represents its members on 
matters of common interest before all three branches of government and regularly appears as 
amicus curiae to address issues affecting its members in the courts of Florida.  The proliferation 
of theories of liability for the alleged negligence of independent contractors has become an 
onerous burden on Florida hospitals. Claims based upon apparent agency, and the attempt to 
create non-delegable duties for hospitals has increased the frequency and severity of lawsuits and 
has served to further drive up the cost of health care in Florida. The subject jury instructions do 
not accurately state Florida law and could lead jurors to erroneous verdicts. The proposed 
instructions are therefore of vital importance to the FHA and the patients served by its member 
hospitals. 

Apparent Agency: 

The Proposed instruction as to apparent agency presently reads: 

470470

Appendix C – 8

October 26, 2017 Standard Jury Instructions in Civil Cases

Appendix C – 20

http:www.LAW-FLA.com


 
 

 
 

 
 

   
 

 
 

   
   

  
     

  
  

   
    

 
  

   
  

   
  

 
 

 
  

     
 

   
   

 
   

 
 

 
 

 
 

 
 
 

  
 

 
 

  
 

    
    

     
 

Rebecca Mercier Vargas 
Heather Savage Telfer 
Civil Committee 
September 29, 2017 
Page 2 

“[(Name) is an apparent agent if, by words or conduct, (defendant) caused 
or allowed (claimant) to believe that (name) was an agent of and had 
authority to act for (defendant).]” 

The proposed instruction ignores the established criteria a plaintiff must prove in Florida 
to support a claim for apparent agency. Additionally, the proposed instruction interjects the 
element of the subjective belief of the plaintiff as a relevant factor in direct contradiction to the 
well settled case law.  Liability for apparent agency only attaches when there has been an 
affirmative act by the principal holding out the alleged tortfeasor as an agent. Even then, that is 
not the singular determining factor. For a plaintiff to establish apparent agency, three elements 
must be proven. (1) that the principal made an affirmative representation to the plaintiff that the 
alleged tortfeasor was an agent; (2) the plaintiff relied on the representation; and (3) the plaintiff 
detrimentally changed his or her position as a result of that reliance. See Mobil Oil Corp v. 
Bransford, 648 So. 2d 119 (Fla. 1995); MDVIP, Inc. v. Beber, 222 So.3d 555 (Fla. 4th DCA 
2017); Godwin v. University of South Florida Bd. of Trustees, 203 So.3d 924 (Fla. 2d DCA 
2016), rev. denied, 2017 WL 1034486 (Fla. 2017); Quesada v. Mercy Hosp., Inc., 41 So.3d 930 
(Fla. 3rd DCA 2010); Kristensen-Kepler v. Cooney, 39 So.3d 518 (Fla. 4th DCA 2010); 
Guadagno v. Lifemark Hospitals of Florida, 972 So.2d 214 (Fla. 3d DCA 2007). If the proposed 
instruction is accepted as written, the final two elements needed to establish apparent agency 
would not be communicated to a jury, leading to the potential for an improper verdict. 

Moreover, despite the proposed instruction’s suggestion that apparent agency can be 
created by “allowing a plaintiff to believe an independent contractor is an agent,” Florida law has 
consistently held otherwise.  Apparent agency does not arise from the subjective understanding 
of the plaintiff or from appearances created by the purported agent himself. Mobil Oil Corp. v. 
Bransford, 648 So. 2d 119 (Fla. 1995); Guadagno v. Lifemark Hospitals of Florida, 972 So.2d 
214, 218 (Fla. 3d DCA 2007); Izquierdo v. Hialeah Hospital, Inc., 709 So. 2d 187, 188 (Fla. 3rd 

DCA 1998). The insertion of a plaintiff’s belief as to the status of an independent contractor, 
without the proper context of the necessary elements to prove the apparent agency exists, could 
likewise lead to erroneous verdicts. 

Non-delegable duty: 

The proposed instruction as to non-delegable duty presently reads: 

“[When a [person] [facility] undertakes to perform services, [he] [she] [it] 
cannot transfer the obligation to perform those services to an independent 
contractor and remains responsible for the negligence of [his] [her] 
independent contractor.]” 

While it is unclear as to what circumstances this instruction is to be given, it is important 
to note that the supporting case law for this instruction cites only to medical malpractice cases. 
(“[A]s to nondelegable duties for treatment, see Wax v. Tenet Health Systems Hospital, Inc., 955 
So. 2d 1 (Fla. 4th DCA 2006); Pope v. Winter Park Healthcare Group, 939 So. 2d 185 (Fla. 5th 
DCA 2006); Shands Teaching Hospital Clinic, Inc. v. Juliana, 863 So. 2d 343 (Fla. 1st DCA 
2003); Irving v. Doctors Hospital of Lake Worth, Inc., 415 So. 2d 55 (Fla. 4th DCA 1982).”) 

471471
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Rebecca Mercier Vargas 
Heather Savage Telfer 
Civil Committee 
September 29, 2017 
Page 3 

Generally speaking, non-delegable duties can arise under common law, under a statute, or 
by virtue of a contract.  As it pertains to hospitals, though, the courts have consistently held that 
there is no non-delegable duty that arises under common law. See Tarpon Springs Hospital 
Foundation v. Reth, 40 So. 3d 823, 827 (Fla. 2nd DCA 2010)(“Florida law does not currently 
recognize an implied nondelegable duty on the part of a hospital to provide competent medical 
care to tis patients.”); Pope v. Winter Park Healthcare Group, Inc. 939 So. 2d 185, 187 (Fla. 5th 

DCA 2006)(“[W]e agree that Florida law does not currently recognize an implied nondelegable 
duty on the part of a hospital to provide competent medical are to its patients.”); Jones v. 
Tallahassee Memorial Regional Healthcare, Inc., 923 So. 2d 1245, 1249 (Fla. 1st DCA 
2006)(declining to extend the non-delegable duty doctrine to create liability in the part of a 
hospital for the alleged negligence of independent contractor physicians.). 

The courts have also held, that insofar as hospitals are concerned, no non-delegable duty 
arises under statute. See Godwin v. University of South Florida Bd. of Trustees, 203 So. 3d 924, 
931-32 (Fla. 2nd DCA 2016), rev. denied, 2017 WL 1034486 (Fla. 2017)(“Mr Godwin asserts 
that the regulations promulgated under the Medicare Act require hospitals that participate in the 
Medicare program to maintain a non-delegable duty to provide nonnegligent care. No Florida 
appellate court has reached this conclusion.  We decline the invitation to be the first.”); Tarpon 
Springs Hospital Foundation v. Reth, 40 So. 3d 823, 827-28 (Fla. 2nd DCA 2010)(declining to 
find a non-delegable duty on the part of hospitals under Chapter 395, Fla. Stat. that regulates and 
governs hospitals) and Pope v. Winter Park Healthcare Group, Inc., 9393 So. 2d 185, 188 (Fla. 
5th DCA 2006)(“Nor, in this case, does a nondelegable duty on the part of a hospital arise out of 
any statute or rule cited to us.”). 

Indeed, the courts have held, a non-delegable duty on the part of a hospital typically only 
arises in settings where the hospital has created such a duty by express contract.  See Pope v. 
Winter Park Healthcare Group, Inc., 939 So. 2d 185, 187 (Fla. 5th DCA 2006). But, just as 
clearly, Florida courts have held that any such express contractual duties can be properly 
delegated if the patient provides express consent.   See Godwin v. University of South Florida 
Bd. of Trustees, 203 So. 3d 924, 930-311-32 (Fla. 2nd DCA 2016), rev. denied, 2017 WL 
1034486 (Fla. 2017); Tarpon Springs Hospital Foundation v. Reth, 40 So. 3d 823, 828 (Fla. 2nd 

DCA 2010). 

The instruction as written does not recognize the limited circumstances described in the 
cited cases under which non-delegable duties are created in a hospital setting and the ways that 
any such duties can be properly delegated such that the hospital is not liable for the acts or 
omissions of independent physicians.  Instead, it reads like an instruction of strict liability 

For 30 years, courts have refused to impose direct liability on hospitals for the alleged 
negligence of independent contractors.  In 1987, the Florida Supreme Court articulated the 
principle that: 

“[A] hospital may not fairly be liable for a plaintiff’s entire damages 
solely based on the omissions of an independent contractor mer
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Rebecca Mercier Vargas 
Heather Savage Telfer 
Civil Committee 
September 29, 2017 
Page 4 

… if the doctor is found to be an independent contractor, the hospital may 
not be found liable for any negligence on his part, and in fact will not 
properly be a party in the case.” See Public Health Trust of Dade County v 
Valcin, 507 So.2d 596 (Fla. 1987) 

When alleged negligence occurs by independent contractors in a hospital setting, courts 
have recognized that hospitals do not, and indeed could not, exercise sufficient control to ensure 
that properly credentialed physicians meet the standard of care.   See Acevedo ex rel. Salmeron v 
Lifemark Hosp. of Fla., Inc., No. 04-19615-CA-15, 2005 18 WL 1125306, at *6 (Fla. Cir. Ct. 
May 5, 2005) (“[H]ospitals do not have a duty to ensure that competent physicians are not 
negligent.  Indeed, that would seemingly be an impossibility.”).  

Throughout the three decades following Valcin, the courts remained overwhelmingly 
steadfast that Florida did not recognize claims for direct liability against hospitals for the acts of 
independent contractor physicians. See Cedars Med. Ctr., Inc. v Ravelo, 738 So.2d 362, 366 
(Fla. 3d DCA 1999) Shands Teaching Hosp. and Clinic v Juliana, 863 So.2d 343, 349 (Fla. 1st 
DCA 2003), Pope v. Winter Park Healthcare Group, Ltd., 939 So.2d 185, 187 (Fla. 5th DCA 
2006), Tarpon Springs Hospital Foundation, Inc. v. Reth, 40 So.3d 823, 824 (Fla. 2d DCA 
2010). This principle of Florida law was most recently reiterated by the Second DCA in Godwin 
v University of South Florida Board of Trustees, 203 So.3d 924, 929 (Fla. 2d DCA 2016), rev. 
denied, 2017 WL 1034486 (Fla. 2017).  The courts again recognized that only when a hospital 
creates a duty under an express contract, can a patient sustain a claim for liability against the 
hospital for the actions of an independent contractor.  

For jurors to be instructed that a non-delegable duty arises simply “when a facility 
undertakes to perform a service” is in direct contradiction to the above referenced case law. It 
should be noted that creating a blanket non-delegable duty is not simply expanding current 
vicarious liability laws but instead creates an entirely new theory of direct liability against 
Florida hospitals. See Armiger v. Associated Outdoor Clubs, 48 So.3d 864 (Fla. 2d DCA 2010) 
(holding that despite occasional "imprecision in analysis and joint classification for the purpose 
of convenience in discussion," did not alter the fundamental differences that non-delegable duty 
is a claim of direct liability (emphasis added)).  This proposed instruction could allow plaintiffs 
to end run over 30 years of established precedent and result in jurors finding hospitals directly 
responsible for the alleged negligence of independent contractors despite Florida law to the 
contrary. 

Sincerely, 

/s/ Andrew S. Bolin 

Andrew S. Bolin 
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LA CAVA &JACOBSON. P.A. 

Telephone: (813) 209-9611 I Facsimile: (813) 209-9511 I Toll Free: (800) 329-8600 

www.LaCavaJacobson.com Please reply to: Tampa Office dnelson@lacavajacobson.com 

September 30, 2017 
Via Email 

sjicivil@flcourts.org htelfer@floridabar.org 

rvargas@kwcvpa.com 


Heather Savage Telfer 

Rebecca Mercier Vargas The Florida Bar 

Kreusler-Walsh, Compiani & Vargas, P.A. 651 E. Jefferson Street 

501 S. Flagler Drive, Suite 503 Tallahassee 32399-6523 

West Palm Beach, FL 33401-5913 


Re: Proposed Jury Instructions 

To Whom It May Concern: 

Please accept the following as my comments and recommendations regarding the 
proposed jury instructions as to agency, apparent agency and non-delegable duty (Proposed 
Instruction 402.9(a)(1)), as set forth in The Florida Bar News on September 1, 2017. 

For context purposes, please be advised that for the past almost thirty (30) years I have 
been representing hospitals and other healthcare providers in connection with professional 
negligence claims. While not exclusive to claims against healthcare providers, claims based on 
agency, apparent agency and, more recently, the so-called "non-delegable" duty theories are 
commonplace. Almost all of these claims have been pursued in an effort to avoid well-settled 
Florida law that recognizes that, except in limited circumstances, hospitals are not liable for the 
alleged negligence of independent physicians to whom the hospital grants staff privileges. See 
e.g. lnsinga v. LaBella, 543 So. 2d 209, 214 (Fla. 1989)("[T]he hospital will only be responsible 
for the negligence of an independent physician when it has failed to exercise due care in the 
selection and retention of that physician on its staff."); Public Health Trust of Dade County v. 
Valcin, 507 So. 2d 596, 601 (Fla. 1987)("[1]f the doctor is found to be an independent contractor, 
the hospital may not be found liable for any negligence on his part, and in fact will not properly be 
a party in the case."); Godwin v. University of South Florida Bd. of Trustees, 203 So. 2d 924, 929 
(Fla. 2nd DCA 2016, rev. denied, 2017 WL 1034486 (Fla. 2017)("Generally 'a hospital is not liable 
for the negligent acts of a physician who is not its employee, but an independent contractor."'); 
Guadagno v. Lifemark Hospitals of Florida, Inc., 972 So. 2d 214, 218 (Fla. 3rd DCA 
2007)("Generally, a hospital may not be held liable for the negligence of its independent contractor 
physicians to whom it grants staff privileges."); Liberatore v. NME Hospitals, Inc., 711 So. 2d 
1364, 1365 (Fla. 4th DCA 1998)("As a general rule, a hospital is not vicariously liable for the 
negligence of a physician on its staff."). 

To avoid application of the general rule referenced above, plaintiffs must plead, and bear 
the burden of proving, each of the essential elements of agency, apparent agency and non
delegable duty. 

Fort Lauderdale Office Tampa Office Naples Office 
4901 N.W.17<hWay 501 E. Kennedy Boulevard 2590 Northbrooke Plaza Drive 

Suite 302 BMO Harris Plaza, Suite 1250 Suite 307 
Fort Lauderdale, FL 33309 Tampa, FL 33602 Naples, FL 34119 
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Insofar as agency is concerned, the Florida Supreme Court has identified the essential 
elements are as follows: 

1. Acknowledgement by the principal that the agent will act for him; 
2. The agent's acceptance of the undertaking; and, 
3. Control by the principal over the actions of the agent. 

See Goldschmidt v. Holman, 571 So. 2d 422, 424, fn. 5 (Fla. 1990)(citing Restatement (Second) 
of Agency §1 (1957)). 

Insofar as apparent agency is concerned, the Florida Supreme Court has identified the 
essential elements as follows: 

1. A representation by the purported principal; 
2. Reliance on that representation by the third party; and, 
3. A change in the position by a third party in reliance on the representation. 

See Mobil Oil Corp. v. Bransford, 648 So. 2d 119, 121 (Fla. 1995) citing Sapp v. City of 
Tallahassee, 348 So. 2d 363, 367 (Fla. 151 DCA), cert. denied, 354 So. 2d 985 (Fla. 1977) and 
Cawthon v. Phillips Petroleum Co., 124 So. 2d 517 (Fla. 2nd DCA 1960). 

And, the Florida Supreme Court has made clear the subjective appearance created by the 
alleged apparent agent and/or the subjective belief of the plaintiff are not to be considered when 
evaluating an apparent agency claim. Id. ("The plaintiff below alleged no genuine factual 
representation by Mobil, but merely assumed that such a representation is implicit in the 
prominent use of Mobil symbols ad products throughout the station and in the provision of support 
activities. As noted above, such an assumption is not sustainable in today's world. Unless 
properly amended, the complaint below clearly fails to state a cause of action against Mobil."). 
See also Quesada v. Mercy Hospital, 41 So. 3d 930, 931 (Fla. 3rd DCA 201 O)("The appellant was 
not told that the surgeon was an employee of the hospital and did not ask about the relation 
between the hospital and the surgeon. [Appellant's] affidavit thus recites an unfounded 
assumption, not a representation."); Guadagno, 972 So. 2d at 208 ("Contrary to the appellant's 
assertions, apparent authority does not arise from the subjective understanding of the person 
dealing with the purported agent or from appearances created by the purported agent himself." 
and lzqueirdo v. Hialeah Hospital, Inc., 709 So. 2d 187, 188 (Fla. 3rd DCA 1998) citing Spence, 
Payne, Masington & Grossman v. Philip M. Gerson, P.A., 483 So. 2d 775, 777 (Fla. 3d DCA), rev. 
denied, 492 So. 2d 1334 (Fla. 1986)('"Apparent authority' does not arise from the subjective 
understanding of the person dealing with the purported agent, nor from appearances created by 
the purported agent himself; instead, 'apparent authority' exists only where the principal creates 
the appearance of an agency relationship."). 

The proposed instruction on agency and apparent agency reads as follows: 

"[(Name) is an agent if (defendant) authorized [him] [her] to act on 
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(defendant's) behalf.] [(Name) is an apparent agent if, by words or conduct, 
(defendant) caused or allowed (claimant) to believe that (name) was an 
agent of and had authority to act for (defendant).]" 

In view of the well-established case reference above, the proposed instruction is deficient. 
Indeed, in addition to combining the two separate and distinct theories of agency and apparent 
agency, it fails to accurately state the first and ignores the second and third essential elements of 
each. And, it improperly interjects the issue of the plaintiff's subjective belief into the jury's 
consideration. I would respectfully suggest that there be separate instructions for agency and 
apparent agency and that those separate instructions track the case law. 

Generally speaking, non-delegable duties can arise under common law, under a statute, 
or by virtue of a contract. Pope v. Winter Park Healthcare Group, Inc. 939 So. 2d 185, 188 (Fla. 
5th DCA 2006). As it pertains to hospitals, though, the courts have consistently held that there is 
no non-delegable duty that arises under common law. See Tarpon Springs Hospital Foundation 
v. Reth, 40 So. 3d 823, 827 (Fla. 2nd DCA 2010)("Florida law does not currently recognize an 
implied nondelegable duty on the part of a hospital to provide competent medical care to tis 
patients."); Pope, 939 So. 2d at 187 ("[W]e agree that Florida law does not currently recognize an 
implied nondelegable duty on the part of a hospital to provide competent medical care to its 
patients."); Jones v. Tallahassee Memorial Regional Healthcare, Inc., 923 So. 2d 1245, 1249 (Fla. 
1st DCA 2006)( declining to extend the non-delegable duty doctrine to create liability in the part of 
a hospital for the alleged negligence of independent contractor physicians.). 

The courts have also held, that insofar as hospitals are concerned, no non-delegable duty 
arises under statute. See Godwin, 203 So. 3d at 931-32 ("Mr. Godwin asserts that the regulations 
promulgated under the Medicare Act require hospitals that participate in the Medicare program to 
maintain a non-delegable duty to provide nonnegligent care. No Florida appellate court has 
reached this conclusion. We decline the invitation to be the first."); Tarpon Springs Hospital 
Foundation, 40 So. 3d at 827-28 (Fla. 2nd DCA 2010)(declining to find a non-delegable duty on 
the part of hospitals under Chapter 395, Fla. Stat. that regulates and governs hospitals) and Pope, 
939 So. 2d at 188 "Nor, in this case, does a nondelegable duty on the part of a hospital arise out 
of any statute or rule cited to us."). 

Indeed, the courts have held, a non-delegable duty on the part of a hospital typically only 
arises in settings where the hospital has created such a duty by express contract. See Pope v. 
Winter Park Healthcare Group, Inc., 939 So. 2d 185, 187 (Fla. 5th DCA 2006). But, just as clearly, 
Florida courts have held that any such express contractual duties can be properly delegated if the 
patient provides express consent. See Godwin, 203 So. 3d at 930-32, and Tarpon Springs 
Hospital Foundation, 40 So. 3d at 828. 

The proposed instruction as to non-delegable duty presently reads: 

"[When a [person] [facility] undertakes to perform services, [he] [she] 
[it] cannot transfer the obligation to perform those services to an ~JI 

I 
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independent contractor and remains responsible for the negligence of [his] 
[her] independent contractor.]" 

While it is unclear as to what circumstances this instruction is to be given, it is important 
to note that the supporting case law for this instruction cites to only a limited number of medical 
malpractice cases - ("[A]s to nondelegable duties for treatment, see Wax v. Tenet Health Systems 
Hospital, Inc., 955 So. 2d 1 (Fla. 4th DCA 2006); Pope v. Winter Park Healthcare Group, 939 So. 
2d 185 (Fla. 5th DCA 2006); Shands Teaching Hospital Clinic, Inc. v. Juliana, 863 So. 2d 343 
(Fla. 1st DCA 2003); Irving v. Doctors Hospital of Lake Worth, Inc., 415 So. 2d 55 (Fla. 4th DCA 
1982).") 

As with the proposed instruction regarding agency and apparent agency, the proposed 
instruction regarding non-delegable duty fails to account for its limited application in a hospital 
setting and the ways that any such duties can be properly delegated such that the hospital is not 
liable for the acts or omissions of independent physicians. Instead, I would respectfully submit, it 
reads like an instruction of strict liability in contravention of Florida law. 

In sum, the proposed jury instructions on agency, apparent agency and non-delegable 
duty allow plaintiffs to end run over 30 years of established precedent and result in jurors finding 
hospitals directly responsible for the alleged negligence of independent contractors despite 
Florida law to the contrary. For these reasons, I respectfully object to them. 

Sincerely yours, 

~ 
D 

MiJ 
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SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS (CIVIL) 

 
MINUTES 

 
Orlando, FL 

Orange County Courthouse 
March 8, 2012 (1:00 p.m. to 5:00 p.m.) 
March 9, 2012 (8:30 a.m. to 12:00 p.m.) 

 
Members Present:  James Barton (Chair); Joseph Lang (Vice Chair); Joseph Amos; 
Ralph Artigliere; Karen Barnett; Tyrie Boyer; Philip Burlington; Dedee Costello; 
Thomas Dukes; Gary Fox; Sally Gertz; Donald Hinkle; J. Charles Ingram; Bruce 
Jacobus; John Marshall Kest; Edward LaRose; Joseph Lewis; Matthew Lucas; D. 
Ross McCloy, Jr.; Louis Rosenbloum; Neal Roth; Elizabeth Russo; David Sales; 
Cynthia Sass; Rebecca Mercier Vargas; Laura Whitmore. 
 
Also Present:  Gary Farmer (ex officio); Jodi Jennings (Bar Staff Liaison); Daniel 
Rogers (Reporter).  
 
Members Absent:  Jerald Bagley; Cory Ciklin; Pedro DeMahy; Gregorio Francis; 
Lake Lytal, Jr.; Richard Suarez; Allan Campo (ex officio).  
 

a. Williams comment on 402.4 
 
Williams raised the issue of whether instruction 402.4 conflicts with Auster 
v. Strax Breast Cancer Institute.  The issue also implicates section 768.102, 
Florida Statutes.  Roth noted the statute does not comport with Florida law, 
as it says they can be liable even if they do not depart from the standard of 
care.  Dukes said he has struggled with this issue, and he has left this part 
of the instruction out of every trial.  Roth reported that the instruction was 
crafted in this way because there was a statutory change and the Committee 
believed it must be dealt with in the instruction.  Roth believed it should 
be removed, consistent with Auster’s criticism of it.  Since the first 
paragraph of the instruction accurately states the law, there is no need for 
the second paragraph.  Artigliere moved to remove second paragraph 
of 402.4, Ingram seconded, decision unanimous.  Roth noted that the 
notes on use will be removed too.  Barton will call Williams and advise 
him of the Committee’s decision.  Hinkle inquired about citing the case, 
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and Artigliere and Barton stated that the case should be cited in the report 
but not the notes on this instruction.   
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SUPREME COURT COMMITTEE ON 

STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

MINUTES 

Carlton Fields 

Conference Room MP 1-2, 40th Floor 

100 SE 2nd Street, Suite 4200 

Miami, Florida 33131-2113 

July 14, 2016 (1:00 p.m. to 5:00 p.m.) 

Members Present:  Rebecca Mercier Vargas (Chair); Laura Whitmore (Vice Chair); 
Linda H. Babb; Wendy W. Berger; Steven L. Brannock (via phone); Beatrice A. 
Butchko; Jeffrey A. Cohen; James Daniel (via phone); Jack Day; Gary D. Fox; 
Bryan S. Gowdy; Barbara W. Green; Robert M. Gross (via phone); Robert M. Klein; 
Joseph Lewis; Douglas J. McCarron; Seth Miles; Jason L. Odom; Robert E. 
O’Quinn; Daniel B. Rogers; David J. Sales; Thomas Slater; Jonathan B. Trohn; Alan 
F. Wagner; Peter Wechsler (via phone); Charles T. Wiggins (via phone); Melvin B. 
Wright (via phone); Joseph Lang, Jr. (ex officio) 

Also Present:  Nichole Segal (Reporter); Heather Telfer (Bar Staff Liaison);  

Members Absent: Brian Baggot; Thomas E. Dukes, III; Matthew C. Lucas; Elizabeth 
Metzger; Donald A. Myers, Jr.; Richard J. Suarez 

PROFESSIONAL MALPRACTICE  

Fox gave the report of the subcommittee (pages 644-47 of the materials). The 
subcommittee had met several times since the last meeting.  

a. Instruction 402.4(a) 
 

Former Committee member, Chuck Ingram reached out to the Committee 
with a question regarding this instruction. His recollection was that the 
Committee had agreed to eliminate the second paragraph of Instruction 
402.4(a) because it incorrectly stated the law. In a search of the Committee’s 
minutes, Vargas found that four years ago, the professional negligence 
subcommittee had considered this issue and had voted to eliminate the second 
paragraph of the charge. That recommendation was submitted to full 
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Committee, which approved the recommendation. The proposed change was 
published but, due to an administrative oversight, was not submitted to the 
Court. 

Fox explained that there has been no change in the law in the last four years 
that would affect the Committee’s decision to delete the language. Thus, the 
subcommittee recommended submitting the previously amended instruction 
to the Court.  

Vargas explained that the Committee could file a report which explains the 
history of this proposed change. Gowdy expressed concern that the 
Committee could not submit a report stating that a statute does not accurately 
state the law. Vargas agreed, she said that the reason the Committee has 
determined that the instruction is confusing. Fox reiterated that the issue is not 
that the statute does not state the law, but that the instruction does not 
accurately reflect the law. Gowdy will draft the report.   

Wagner moved, Cohen seconded, and the Committee unanimously 
agreed to approve the subcommittee recommendation to send this 
amendment to the Court.  
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SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

MEETING MINUTES 

CEREMONIAL COURTROOM 
ST. JOHNS COUNTY COURTHOUSE 

RICHARD O. WATSON JUDICIAL CENTER 
4010 LEWIS SPEEDWAY 

ST. AUGUSTINE, FLORIDA 32084 

JULY 27, 2017 
1:00 P.M. TO 5:30 P.M. 

Members present: Rebecca Mercier Vargas (Chair), Laura Whitmore (Vice Chair), 
Linda Babb, Wendy Berger, Steven Brannock, Beatrice Butchko, Jeffrey Cohen, 
Jack Day (via phone), Bryan Gowdy, Robert Klein, Matthew Lucas (via phone), 
Douglas McCarron (via phone), Elizabeth Metzger (via phone), Seth Miles (via 
phone), Donald Myers, Jason Odom (via phone), Robert O’Quinn, David Sales, 
Thomas Slater, Johnathan Trohn, Peter Wechsler (via phone), Christine Welstead 
(via phone), Charles Wiggins (via phone), Melvin Wright. 

Also present: Heather Telfer (Bar Staff Liaison), Nicholas Brown (Reporter). 

Members Absent: Joe Amos, Brian Baggot, James Daniel, Thomas Dukes, Gary 
Fox, Barbara Green, Robert Gross, Stephanie Ray, Daniel Rogers, Nichole Segal, 
Richard Suarez, Alan Wagner, R. Fred Lewis.   

PROFESSIONAL MALPRACTICE — REBECCA MERCIER VARGAS 
(Materials, p. 236). 

Vargas reported that the Subcommittee determined that 402.9 would benefit 
from additional clarity in describing the determination of whether an entity is an 
independent contractor.  In order to clarify the standard without changing the 
substance of the instruction, the Subcommittee recommended adding the words 
“the basis of” to the second clause, in order to match the first clause as follows: 

402.9 PRELIMINARY ISSUES — VICARIOUS LIABILITY 

. . .  

…Whether a [person] [business] is an 
independent contractor is to be 
determined on the basis of all of the 
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circumstances or the parties’ dealings with 
each other and not on the basis of the 
labels used by them.   

Vargas reported that the Subcommittee recommended combining this 
amendment with 402.4a in the report to the Court, because 402.4a had previously 
been published for comments but not submitted to the Court.   

Berger moved to accept the recommendations of the Subcommittee to 
publish the amended instruction for comment and, if no comments are received, to 
submit both 402.9 and 402.4a to the Court.  Myers seconded the motion, and the 
Committee voted in favor.   
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SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

COMMUNITY ROOM 
ST. PETERSBURG COLLEGE (DOWNTOWN CAMPUS) 

244 2ND AVENUE NORTH 
ST. PETERSBURG, FLORIDA 33701 

OCTOBER 26, 2017 
1:00 P.M. TO 5:30 P.M. 

Meeting Minutes 

Members Present: Rebecca Mercier Vargas (Chair), Laura Whitmore (Vice Chair), 
Joseph L. Amos, Jr., Linda H. Babb, Wendy Berger (via phone), Steven Brannock, 
Beatrice Butchko, Jeffrey Cohen, James Daniel, Jack Day, Brian Gowdy (via 
phone), Robert Gross, Robert Klein (via phone), Elizabeth Metzger, Seth Miles (via 
phone), Jason Odom, Robert O’Quinn, Stephanie Ray, Daniel Rogers, Nichole 
Segal, Thomas Slater, Jonathan Trohn, Peter Wechsler (via phone), Christine 
Welstead, Melvin Wright (via phone). 

Also Present: Heather Telfer (Bar Liaison), Nicholas Brown (Reporter), James 
Barton (ex officio), Cheryl Worman (incoming member). 

Members Absent:  Brian Baggot, Thomas Dukes, Gary Fox, Barbara Green, R. Fred 
Lewis, Matthew Lucas, Douglas McCarron, Donald Myers, David Sales, Richard 
Suarez, Alan Wagner. 

Professional Malpractice — Gary Fox (Materials, Pages 467–477). 

Fox was unavailable for the meeting.  Vargas reported that Sales previously 
suggested correcting a seemingly noncontroversial typographical error with respect 
to apparent agency in 402.9, namely, adding the words “the basis of” to the second 
clause to match the first clause.  But then the comments received were more 
substantive than anticipated.  The Subcommittee wants to evaluate the comments 
in further detail, because they are broader than the anticipated narrow correction.   

Telfer identified that related instruction 402.4a was already published June 
15, 2017, but had not yet been submitted to the Court.  Vargas recommended 
combining these two amendments and submitting them together.  Butchko moved 
to accept the recommendation, Rogers seconded, and the Committee unanimously 
voted in favor.   
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BEYTIN, MCLAUGHLIN, MCLAUGHLIN,
 
O’HARA, BOCCHINO & BOLIN
 

PROFESSIONAL ASSOCIATION 

KENNETH A. BEYTIN 
(1952-2015) 

MARK E. MCLAUGHLIN
1 

MINDY MCLAUGHLIN 

KEVIN T. O’HARA 

JOHN W. BOCCHINO 

ANDREW S. BOLIN
1 

MARK R. BERLICK 

JOSEPH F. KINMAN, JR. 1 

PAUL A. NUGENT 

GABRIELLE S. OSBORNE 

DAVID E. WEBER 

CHRISTIE ALISCA 

MICHAEL Q. BERKLEY 

ADAM C. BROWN 

CARISSA W. BRUMBY 

PIETRINA S. HEARN 

JACLYN E. JONES 

SCOTT B. JOHNSON, II 

RENEE F. KNAUST 

KEVIN A. LONZO 

KYLE S. MORAT 

1 Board Certified Civil Trial Lawyer, Florida Bar 

TAMPA 
1706 East Eleventh Ave. 

Tampa, Florida 33605 
Phone: (813) 226-3000 

Fax: (813) 226-3001 

ATTORNEYS AT LAW 

REPLY TO: TAMPA OFFICE ADDRESS 
ORLANDO 

1063 Maitland Center Commons Blvd.
 
Maitland, Florida 32751
 

Phone: (407) 622-6725  (407) 849-1060
 
Fax: (407) 622-6741  (407) 843-4751 

www.LAW-FLA.com 

November 1, 2017 

Via Email 

sjicivil@flcourts.org 

rvargas@kwcvpa.com 

htelfer@floridabar.org 

Heather Savage Telfer
 
Rebecca Mercier Vargas The Florida Bar
 
Kreusler-Walsh, Compiani & Vargas, P.A. 651 E. Jefferson Street
 
501 S. Flagler Drive, Suite 503 Tallahassee 32399-6523
 
West Palm Beach, FL 33401-5913
 

Re: Proposed Jury Instructions 

To Whom it May Concern: 

Please accept this comment and recommendation on behalf of the Florida Hospital 

Association regarding the proposed jury instructions as to apparent agency and non-delegable duty 

(Rule 402.9(a(1), as set forth in the Florida Bar News on September 1, 2017.  

The Florida Hospital Association (the “FHA”) is a Florida nonprofit trade association 

consisting of 236 hospitals and health systems in Florida. The FHA represents its members on 

matters of common interest before all three branches of government and regularly appears as 

amicus curiae to address issues affecting its members in the courts of Florida. The proliferation 

of theories of liability for the alleged negligence of independent contractors has become an onerous 

burden on Florida hospitals. Claims based upon apparent agency, and the attempt to create non-

delegable duties for hospitals has increased the frequency and severity of lawsuits and has served 

to further drive up the cost of health care in Florida. The subject jury instructions do not accurately 

state Florida law and could lead jurors to erroneous verdicts. The proposed instructions are 

therefore of vital importance to the FHA and the patients served by its member hospitals. 

Apparent Agency: 

The Proposed instruction as to apparent agency presently reads: 

“[(Name) is an apparent agent if, by words or conduct, (defendant) caused 

or allowed (claimant) to believe that (name) was an agent of and had 

authority to act for (defendant).]” 
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The proposed instruction ignores the established criteria a plaintiff must prove in Florida 

to support a claim for apparent agency. Additionally, the proposed instruction interjects the 

element of the subjective belief of the plaintiff as a relevant factor in direct contradiction to the 

well settled case law. Liability for apparent agency only attaches when there has been an 

affirmative act by the principal holding out the alleged tortfeasor as an agent. Even then, that is 

not the singular determining factor. For a plaintiff to establish apparent agency, three elements 

must be proven. (1) that the principal made an affirmative representation to the plaintiff that the 

alleged tortfeasor was an agent; (2) the plaintiff relied on the representation; and (3) the plaintiff 

detrimentally changed his or her position as a result of that reliance. See Mobil Oil Corp v. 

Bransford, 648 So. 2d 119 (Fla. 1995); MDVIP, Inc. v. Beber, 222 So.3d 555 (Fla. 4th DCA 2017); 

Godwin v. University of South Florida Bd. of Trustees, 203 So.3d 924 (Fla. 2d DCA 2016), rev. 

denied, 2017 WL 1034486 (Fla. 2017); Quesada v. Mercy Hosp., Inc., 41 So.3d 930 (Fla. 3rd DCA 

2010); Kristensen-Kepler v. Cooney, 39 So.3d 518 (Fla. 4th DCA 2010); Guadagno v. Lifemark 

Hospitals of Florida, 972 So.2d 214 (Fla. 3d DCA 2007). If the proposed instruction is accepted 

as written, the final two elements needed to establish apparent agency would not be communicated 

to a jury, leading to the potential for an improper verdict. 

Moreover, despite the proposed instruction’s suggestion that apparent agency can be 

created by “allowing a plaintiff to believe an independent contractor is an agent,” Florida law has 

consistently held otherwise. Apparent agency does not arise from the subjective understanding of 

the plaintiff or from appearances created by the purported agent himself. Mobil Oil Corp. v. 

Bransford, 648 So. 2d 119 (Fla. 1995); Guadagno v. Lifemark Hospitals of Florida, 972 So.2d 

214, 218 (Fla. 3d DCA 2007); Izquierdo v. Hialeah Hospital, Inc., 709 So. 2d 187, 188 (Fla. 3rd 

DCA 1998). The insertion of a plaintiff’s belief as to the status of an independent contractor, 

without the proper context of the necessary elements to prove the apparent agency exists, could 

likewise lead to erroneous verdicts. 

Non-delegable duty: 

The proposed instruction as to non-delegable duty presently reads: 

“[When a [person] [facility] undertakes to perform services, [he] [she] [it] 

cannot transfer the obligation to perform those services to an independent 

contractor and remains responsible for the negligence of [his] [her] 

independent contractor.]” 

While it is unclear as to what circumstances this instruction is to be given, it is important 

to note that the supporting case law for this instruction cites only to medical malpractice cases. 

(“[A]s to nondelegable duties for treatment, see Wax v. Tenet Health Systems Hospital, Inc., 955 

So. 2d 1 (Fla. 4th DCA 2006); Pope v. Winter Park Healthcare Group, 939 So. 2d 185 (Fla. 5th 

DCA 2006); Shands Teaching Hospital Clinic, Inc. v. Juliana, 863 So. 2d 343 (Fla. 1st DCA 

2003); Irving v. Doctors Hospital of Lake Worth, Inc., 415 So. 2d 55 (Fla. 4th DCA 1982).”) 

Generally speaking, non-delegable duties can arise under common law, under a statute, or 

by virtue of a contract. As it pertains to hospitals, though, the courts have consistently held that 

there is no non-delegable duty that arises under common law. See Tarpon Springs Hospital 
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Foundation v. Reth, 40 So. 3d 823, 827 (Fla. 2nd DCA 2010)(“Florida law does not currently 

recognize an implied nondelegable duty on the part of a hospital to provide competent medical 

care to tis patients.”); Pope v. Winter Park Healthcare Group, Inc. 939 So. 2d 185, 187 (Fla. 5th 

DCA 2006)(“[W]e agree that Florida law does not currently recognize an implied nondelegable 

duty on the part of a hospital to provide competent medical are to its patients.”); Jones v. 

1stTallahassee Memorial Regional Healthcare, Inc., 923 So. 2d 1245, 1249 (Fla. DCA 

2006)(declining to extend the non-delegable duty doctrine to create liability in the part of a hospital 

for the alleged negligence of independent contractor physicians.). 

The courts have also held, that insofar as hospitals are concerned, no non-delegable duty 

arises under statute. See Godwin v. University of South Florida Bd. of Trustees, 203 So. 3d 924, 

931-32 (Fla. 2nd DCA 2016), rev. denied, 2017 WL 1034486 (Fla. 2017)(“Mr Godwin asserts that 

the regulations promulgated under the Medicare Act require hospitals that participate in the 

Medicare program to maintain a non-delegable duty to provide nonnegligent care. No Florida 

appellate court has reached this conclusion. We decline the invitation to be the first.”); Tarpon 

Springs Hospital Foundation v. Reth, 40 So. 3d 823, 827-28 (Fla. 2nd DCA 2010)(declining to find 

a non-delegable duty on the part of hospitals under Chapter 395, Fla. Stat. that regulates and 

governs hospitals) and Pope v. Winter Park Healthcare Group, Inc., 9393 So. 2d 185, 188 (Fla. 

5th DCA 2006)(“Nor, in this case, does a nondelegable duty on the part of a hospital arise out of 

any statute or rule cited to us.”). 

Indeed, the courts have held, a non-delegable duty on the part of a hospital typically only 

arises in settings where the hospital has created such a duty by express contract. See Pope v. 

Winter Park Healthcare Group, Inc., 939 So. 2d 185, 187 (Fla. 5th DCA 2006). But, just as clearly, 

Florida courts have held that any such express contractual duties can be properly delegated if the 

patient provides express consent. See Godwin v. University of South Florida Bd. of Trustees, 203 

So. 3d 924, 930-311-32 (Fla. 2nd DCA 2016), rev. denied, 2017 WL 1034486 (Fla. 2017); Tarpon 

Springs Hospital Foundation v. Reth, 40 So. 3d 823, 828 (Fla. 2nd DCA 2010). 

The instruction as written does not recognize the limited circumstances described in the 

cited cases under which non-delegable duties are created in a hospital setting and the ways that 

any such duties can be properly delegated such that the hospital is not liable for the acts or 

omissions of independent physicians.  Instead, it reads like an instruction of strict liability 

For 30 years, courts have refused to impose direct liability on hospitals for the alleged 

negligence of independent contractors. In 1987, the Florida Supreme Court articulated the 

principle that: 

“[A] hospital may not fairly be liable for a plaintiff’s entire damages solely 

based on the omissions of an independent contractor merely granted 

practicing privileges in the hospital… 

… if the doctor is found to be an independent contractor, the hospital may 

not be found liable for any negligence on his part, and in fact will not 

properly be a party in the case.” See Public Health Trust of Dade County v 

Valcin, 507 So.2d 596 (Fla. 1987) 
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When alleged negligence occurs by independent contractors in a hospital setting, courts 

have recognized that hospitals do not, and indeed could not, exercise sufficient control to ensure 

that properly credentialed physicians meet the standard of care. See Acevedo ex rel. Salmeron v 

Lifemark Hosp. of Fla., Inc., No. 04-19615-CA-15, 2005 18 WL 1125306, at *6 (Fla. Cir. Ct. May 

5, 2005) (“[H]ospitals do not have a duty to ensure that competent physicians are not negligent.  

Indeed, that would seemingly be an impossibility.”).  

Throughout the three decades following Valcin, the courts remained overwhelmingly 

steadfast that Florida did not recognize claims for direct liability against hospitals for the acts of 

independent contractor physicians. See Cedars Med. Ctr., Inc. v Ravelo, 738 So.2d 362, 366 (Fla. 

3d DCA 1999) Shands Teaching Hosp. and Clinic v Juliana, 863 So.2d 343, 349 (Fla. 1st DCA 

2003), Pope v. Winter Park Healthcare Group, Ltd., 939 So.2d 185, 187 (Fla. 5th DCA 2006), 

Tarpon Springs Hospital Foundation, Inc. v. Reth, 40 So.3d 823, 824 (Fla. 2d DCA 2010). This 

principle of Florida law was most recently reiterated by the Second DCA in Godwin v University 

of South Florida Board of Trustees, 203 So.3d 924, 929 (Fla. 2d DCA 2016), rev. denied, 2017 

WL 1034486 (Fla. 2017). The courts again recognized that only when a hospital creates a duty 

under an express contract, can a patient sustain a claim for liability against the hospital for the 

actions of an independent contractor.  

For jurors to be instructed that a non-delegable duty arises simply “when a facility 

undertakes to perform a service” is in direct contradiction to the above referenced case law. It 

should be noted that creating a blanket non-delegable duty is not simply expanding current 

vicarious liability laws but instead creates an entirely new theory of direct liability against Florida 

hospitals. See Armiger v. Associated Outdoor Clubs, 48 So.3d 864 (Fla. 2d DCA 2010) (holding 

that despite occasional "imprecision in analysis and joint classification for the purpose of 

convenience in discussion," did not alter the fundamental differences that non-delegable duty is a 

claim of direct liability (emphasis added)). This proposed instruction could allow plaintiffs to end 

run over 30 years of established precedent and result in jurors finding hospitals directly responsible 

for the alleged negligence of independent contractors despite Florida law to the contrary. 

Sincerely, 

/s/ Andrew S. Bolin 

Andrew S. Bolin 
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LA CAVA &JACOBSON. P.A. 
Telephone: (813) 209-9611 I Facsimile: (813) 209-9511 I Toll Free: (800) 329-8600 

www.LaCavaJacobson.com Please reply to: Tampa Office dnelson@lacavajacobson.com 

September 30, 2017 
Via Email 

sjicivil@flcourts.org htelfer@floridabar.org 
rvargas@kwcvpa.com 

Heather Savage Telfer 
Rebecca Mercier Vargas The Florida Bar 
Kreusler-Walsh, Compiani & Vargas, P.A. 651 E. Jefferson Street 
501 S. Flagler Drive, Suite 503 Tallahassee 32399-6523 
West Palm Beach, FL 33401-5913 

Re: Proposed Jury Instructions 

To Whom It May Concern: 

Please accept the following as my comments and recommendations regarding the 
proposed jury instructions as to agency, apparent agency and non-delegable duty (Proposed 
Instruction 402.9(a)(1)), as set forth in The Florida Bar News on September 1, 2017. 

For context purposes, please be advised that for the past almost thirty (30) years I have 
been representing hospitals and other healthcare providers in connection with professional 
negligence claims. While not exclusive to claims against healthcare providers, claims based on 
agency, apparent agency and, more recently, the so-called "non-delegable" duty theories are 
commonplace. Almost all of these claims have been pursued in an effort to avoid well-settled 
Florida law that recognizes that, except in limited circumstances, hospitals are not liable for the 
alleged negligence of independent physicians to whom the hospital grants staff privileges. See 
e.g. lnsinga v. LaBella, 543 So. 2d 209, 214 (Fla. 1989)("[T]he hospital will only be responsible 
for the negligence of an independent physician when it has failed to exercise due care in the 
selection and retention of that physician on its staff."); Public Health Trust of Dade County v. 
Valcin, 507 So. 2d 596, 601 (Fla. 1987)("[1]f the doctor is found to be an independent contractor, 
the hospital may not be found liable for any negligence on his part, and in fact will not properly be 
a party in the case."); Godwin v. University of South Florida Bd. of Trustees, 203 So. 2d 924, 929 
(Fla. 2nd DCA 2016, rev. denied, 2017 WL 1034486 (Fla. 2017)("Generally 'a hospital is not liable 
for the negligent acts of a physician who is not its employee, but an independent contractor."'); 
Guadagno v. Lifemark Hospitals of Florida, Inc., 972 So. 2d 214, 218 (Fla. 3rd DCA 
2007)("Generally, a hospital may not be held liable for the negligence of its independent contractor 
physicians to whom it grants staff privileges."); Liberatore v. NME Hospitals, Inc., 711 So. 2d 
1364, 1365 (Fla. 4th DCA 1998)("As a general rule, a hospital is not vicariously liable for the 
negligence of a physician on its staff."). 

To avoid application of the general rule referenced above, plaintiffs must plead, and bear 
the burden of proving, each of the essential elements of agency, apparent agency and non
delegable duty. 

Fort Lauderdale Office Tampa Office Naples Office 
4901 N.W.17<hWay 501 E. Kennedy Boulevard 2590 Northbrooke Plaza Drive 

Suite 302 BMO Harris Plaza, Suite 1250 Suite 307 
Fort Lauderdale, FL 33309 Tampa, FL 33602 Naples, FL 34119 
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Insofar as agency is concerned, the Florida Supreme Court has identified the essential 
elements are as follows: 

1. Acknowledgement by the principal that the agent will act for him; 
2. The agent's acceptance of the undertaking; and, 
3. Control by the principal over the actions of the agent. 

See Goldschmidt v. Holman, 571 So. 2d 422, 424, fn. 5 (Fla. 1990)(citing Restatement (Second) 
of Agency §1 (1957)). 

Insofar as apparent agency is concerned, the Florida Supreme Court has identified the 
essential elements as follows: 

1. A representation by the purported principal; 
2. Reliance on that representation by the third party; and, 
3. A change in the position by a third party in reliance on the representation. 

See Mobil Oil Corp. v. Bransford, 648 So. 2d 119, 121 (Fla. 1995) citing Sapp v. City of 
Tallahassee, 348 So. 2d 363, 367 (Fla. 151 DCA), cert. denied, 354 So. 2d 985 (Fla. 1977) and 
Cawthon v. Phillips Petroleum Co., 124 So. 2d 517 (Fla. 2nd DCA 1960). 

And, the Florida Supreme Court has made clear the subjective appearance created by the 
alleged apparent agent and/or the subjective belief of the plaintiff are not to be considered when 
evaluating an apparent agency claim. Id. ("The plaintiff below alleged no genuine factual 
representation by Mobil, but merely assumed that such a representation is implicit in the 
prominent use of Mobil symbols ad products throughout the station and in the provision of support 
activities. As noted above, such an assumption is not sustainable in today's world. Unless 
properly amended, the complaint below clearly fails to state a cause of action against Mobil."). 
See also Quesada v. Mercy Hospital, 41 So. 3d 930, 931 (Fla. 3rd DCA 201 O)("The appellant was 
not told that the surgeon was an employee of the hospital and did not ask about the relation 
between the hospital and the surgeon. [Appellant's] affidavit thus recites an unfounded 
assumption, not a representation."); Guadagno, 972 So. 2d at 208 ("Contrary to the appellant's 
assertions, apparent authority does not arise from the subjective understanding of the person 
dealing with the purported agent or from appearances created by the purported agent himself." 
and lzqueirdo v. Hialeah Hospital, Inc., 709 So. 2d 187, 188 (Fla. 3rd DCA 1998) citing Spence, 
Payne, Masington & Grossman v. Philip M. Gerson, P.A., 483 So. 2d 775, 777 (Fla. 3d DCA), rev. 
denied, 492 So. 2d 1334 (Fla. 1986)('"Apparent authority' does not arise from the subjective 
understanding of the person dealing with the purported agent, nor from appearances created by 
the purported agent himself; instead, 'apparent authority' exists only where the principal creates 
the appearance of an agency relationship."). 

The proposed instruction on agency and apparent agency reads as follows: 

"[(Name) is an agent if (defendant) authorized [him] [her] to act on 
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(defendant's) behalf.] [(Name) is an apparent agent if, by words or conduct, 
(defendant) caused or allowed (claimant) to believe that (name) was an 
agent of and had authority to act for (defendant).]" 

In view of the well-established case reference above, the proposed instruction is deficient. 
Indeed, in addition to combining the two separate and distinct theories of agency and apparent 
agency, it fails to accurately state the first and ignores the second and third essential elements of 
each. And, it improperly interjects the issue of the plaintiff's subjective belief into the jury's 
consideration. I would respectfully suggest that there be separate instructions for agency and 
apparent agency and that those separate instructions track the case law. 

Generally speaking, non-delegable duties can arise under common law, under a statute, 
or by virtue of a contract. Pope v. Winter Park Healthcare Group, Inc. 939 So. 2d 185, 188 (Fla. 
5th DCA 2006). As it pertains to hospitals, though, the courts have consistently held that there is 
no non-delegable duty that arises under common law. See Tarpon Springs Hospital Foundation 
v. Reth, 40 So. 3d 823, 827 (Fla. 2nd DCA 2010)("Florida law does not currently recognize an 
implied nondelegable duty on the part of a hospital to provide competent medical care to tis 
patients."); Pope, 939 So. 2d at 187 ("[W]e agree that Florida law does not currently recognize an 
implied nondelegable duty on the part of a hospital to provide competent medical care to its 
patients."); Jones v. Tallahassee Memorial Regional Healthcare, Inc., 923 So. 2d 1245, 1249 (Fla. 
1st DCA 2006)( declining to extend the non-delegable duty doctrine to create liability in the part of 
a hospital for the alleged negligence of independent contractor physicians.). 

The courts have also held, that insofar as hospitals are concerned, no non-delegable duty 
arises under statute. See Godwin, 203 So. 3d at 931-32 ("Mr. Godwin asserts that the regulations 
promulgated under the Medicare Act require hospitals that participate in the Medicare program to 
maintain a non-delegable duty to provide nonnegligent care. No Florida appellate court has 
reached this conclusion. We decline the invitation to be the first."); Tarpon Springs Hospital 
Foundation, 40 So. 3d at 827-28 (Fla. 2nd DCA 2010)(declining to find a non-delegable duty on 
the part of hospitals under Chapter 395, Fla. Stat. that regulates and governs hospitals) and Pope, 
939 So. 2d at 188 "Nor, in this case, does a nondelegable duty on the part of a hospital arise out 
of any statute or rule cited to us."). 

Indeed, the courts have held, a non-delegable duty on the part of a hospital typically only 
arises in settings where the hospital has created such a duty by express contract. See Pope v. 
Winter Park Healthcare Group, Inc., 939 So. 2d 185, 187 (Fla. 5th DCA 2006). But, just as clearly, 
Florida courts have held that any such express contractual duties can be properly delegated if the 
patient provides express consent. See Godwin, 203 So. 3d at 930-32, and Tarpon Springs 
Hospital Foundation, 40 So. 3d at 828. 

The proposed instruction as to non-delegable duty presently reads: 

"[When a [person] [facility] undertakes to perform services, [he] [she] 
[it] cannot transfer the obligation to perform those services to an ~JI 

I 
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independent contractor and remains responsible for the negligence of [his] 
[her] independent contractor.]" 

While it is unclear as to what circumstances this instruction is to be given, it is important 
to note that the supporting case law for this instruction cites to only a limited number of medical 
malpractice cases - ("[A]s to nondelegable duties for treatment, see Wax v. Tenet Health Systems 
Hospital, Inc., 955 So. 2d 1 (Fla. 4th DCA 2006); Pope v. Winter Park Healthcare Group, 939 So. 
2d 185 (Fla. 5th DCA 2006); Shands Teaching Hospital Clinic, Inc. v. Juliana, 863 So. 2d 343 
(Fla. 1st DCA 2003); Irving v. Doctors Hospital of Lake Worth, Inc., 415 So. 2d 55 (Fla. 4th DCA 
1982).") 

As with the proposed instruction regarding agency and apparent agency, the proposed 
instruction regarding non-delegable duty fails to account for its limited application in a hospital 
setting and the ways that any such duties can be properly delegated such that the hospital is not 
liable for the acts or omissions of independent physicians. Instead, I would respectfully submit, it 
reads like an instruction of strict liability in contravention of Florida law. 

In sum, the proposed jury instructions on agency, apparent agency and non-delegable 
duty allow plaintiffs to end run over 30 years of established precedent and result in jurors finding 
hospitals directly responsible for the alleged negligence of independent contractors despite 
Florida law to the contrary. For these reasons, I respectfully object to them. 

MiJ 
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