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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

CITIZENS FOR STRONG SCHOOLS, INC.;
FUND EDUCATION NOW;
EUNICE BARNUM;
JANIYAH WILLIAMS;
JACQUE WILLIAMS;
SHEILA ANDREWS;
ROSE NOGUERAS; and
ALFREDO NOGUERAS;
Plaintiffs,

CASE NO.: 09-CA-4534

vs.

FLORIDA STATE BOARD OF EDUCATION;
DON GAETZ, in his official capacity as the
Florida Senate President;
WILL WEATHERFORD, in his official capacity
as the Florida Speaker of the House of
Representatives; and PAM STEWART, in her
official capacity as Florida Commissioner of
Education;
Defendants.

MEMORANDUM OF LAW IN SUPPORT OF MOTION OF CELESTE JOHNSON,
DEAUNDRICE KITCHEN, KENIA PALACIOS, MARGOT LOGAN, KAREN
TOLBERT, AND MARIAN KLINGER TO INTERVENE AS DEFENDANTS
Celeste Johnson, Deaundrice Kitchen, Kenia Palacios, Margot Logan, Karen Tolbert, and
Marian Klinger ("Parents" or "Intervenors"), by and through undersigned counsel, hereby file
this Memorandum of Law in Support of their Motion to Intervene as Defendants.

L Introduction
Parents respectfully request leave to intervene as Defendants in this action to defend

against Plaintiffs' constitutional challenge to the Florida Tax Credit Scholarship Program ("Tax
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Credit Program") and the John M. McKay Scholarships for Students with Disabilities Program

("McKay Scholarship Program"). Parents are the intended beneficiaries of both programs, and
their children currently participate in the challenged programs. Parents have a compelling
interest in the two programs' continued operation that may be greatly impaired by the disposition
of this matter and their interest is not adequately represented by the existing parties. The existing

parties will not be prejudiced by Parents' intervention. Party status is necessary to ensure that
Parents' interests are fully protected.
The named Defendants, by and through their counsel, have authorized Parents to
represent to this Court that they do not oppose Parents' Motion to Intervene. Plaintiffs' counsel
have indicated that Plaintiffs do oppose Parents' Motion to Intervene.

Plaintiffs' Second Amended Complaint asserts that "Florida is failing to provide a
uniform system of free public schools by using public funds for private schools . . . ." 2d Am.
Compl. ¶ 48. Plaintiffs claim that the Tax Credit Program "diverts public money from the public

school system to non-public schools." 2d Am. Compl. ¶ 61. Plaintiffs further claim that the
McKay Scholarship Program diverts public money away from the public school system. 2d Am.

Compl. ¶ 110.
The Tax Credit Program and the McKay Scholarship Program, combined, currently serve

over 86,000 students. Parents' children currently participate in one or the other of the challenged
programs. The obvious objective of Plaintiffs' lawsuit is to have both programs declared

unconstitutional and enjoin their continued operation. As such, Plaintiffs' lawsuit threatens to
take from Parents' children the tax-credit-funded and publicly funded scholarships that are

generated by these two distinct programs-without which Parents could not afford to keep their
children in their current educational placements.
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A. The Challenged Programs

The Florida Legislature passed the Florida Tax Credit Scholarship Program in 2001 and
has expanded the program several times over the past 13 years in order to increase "educational

opportunities and improve[e] the quality of educational services within the state." Fla. Stat.
§ 1002.395(1)(a)(2). The Tax Credit Program provides certain Florida businesses a dollar-fordollar tax credit for their charitable donations to Scholarship Funding Organizations (SFOs).
Fla. Stat. § 1002.395(5). SFOs are private, non-profit organizations that award tax-credit-funded

scholarships to eligible families for their children to attend the private school of their parents'
choice. Fla. Stat. § 1002.395(2)(f)(1). Students who qualify for the federal free and reducedprice lunch program and who are either enrolled in public school or about to enter kindergarten

are eligible. Fla. Stat. § 1002.395(3)(b)(1). Students in foster care also qualify.

Fla. Stat. § 1002.395(3)(b)(2). As of the 2013-2014 school year, nearly 60,000 children were
receiving scholarships thanks to funds donated to SFOs.¹
Enacted as a pilot program in 1999, and expanded in 2000, the McKay Scholarship
Program offers families with children with disabilities who have either an Individualized
Education Program (IEP) or a 504 plan,2 and who are enrolled in public school for at least one

year, either a publicly funded scholarship to attend a private school or the opportunity to attend

another public school. Fla. Stat. §§ 1002.39 and 1002.421. As opposed to the Tax Credit
' See Friedman Foundation for Educational Choice, The ABCs ofSchool Choice: Florida (2014
ed.), available at http://www.edchoice.org/School-Choice/The-ABCs-of-School-Choice/ABCsBlue/Florida-Tax-Credit-Scholarship-Program-Blue.

2 Section 504 of the Rehabilitation Act of 1973, Public Law 93-112, protects students from
discrimination based on disabilities. 504 plans help determine what accommodations should be
made available to disabled children to provide them with an "appropriate" education, given their
disabilities. NCLD Public Policy Team, Nat'l Centerfor Learning Disabilities,
http://www.ncld.org/disability-advocacy/learn-id-laws/adaaa-section-504/section-504rehabilitation-act-1973.
3
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Program, McKay scholarships are funded with public-rather than private-dollars. The
McKay Scholarship Program is also administered not by private, charitable organizations, but
rather by the Florida Department of Education's Office of Independent Education and Parental
Choice. See McKay Scholarship Program, https://www.floridaschoolchoice.org/Information/
McKay. Over 27,000 students rely on the McKay Scholarship Program to attend their schools of

choice.3

B. Parents' Interest in the Educational-Choice Programs
Celeste Johnson, Deaundrice Kitchen, Kenia Palacios, Margot Logan, Karen Tolbert, and
Marian Klinger all have children who rely on scholarships under one or the other of the
challenged programs. Parents possess limited financial resources. They moved their children to

private schools utilizing either a scholarship from an SFO or from the McKay Scholarship
Program because they sought a school that better suited their children's unique learning styles
and specific educational needs.
Celeste Johnson

Celeste Johnson is a single mother. Johnson Aff., a true and correct copy of which is
attached herein as Exhibit "A," ¶ 3. Her 15-year-old daughter, R,4 started reading at a thirdgrade level when she was in Kindergarten. Id. ¶ 4. She attended public school through fourth

grade, after which Celeste decided to pull R out of public school and place her in private school.
Id. ¶ 5. Although Celeste believes R would do well in any environment, including at public
school, she chose to put R in private school because, in Celeste's words, she is conservative, and

3 See Friedman Foundation for Educational Choice, The ABCs ofSchool Choice: Florida (2014
ed.), available at http://www.edchoice.org/School-Choice/The-ABCs-of-School-Choice/ABCsBlue/John-M--McKay-Scholarships-for-Students-with-Disab.
4 Pursuant to Fla. R. Jud. Admin. 2.425 (a) (1), all names of minors in this Memorandum and its
accompanying exhibits are restricted to the minors' initials.
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she wanted to put her daughter in a stricter environment. Id. Celeste is a church-going woman
and a single mother, and she simply wants to send her daughter to a school that would add to her

daughter's spiritual and rnoral upbringing. Id. Because she wants R to attend a school that is
morally and academically strict, Celeste drives 60 miles each day to take R to a private all-girls
school near downtown Tampa. Id. ¶ 10. Celeste would not ordinarily be able to afford a school
like the one in which she has placed R, but the Florida Tax Credit Scholarship Program has made

it possible. Celeste could not have placed R there without financial assistance from the tax-

credit-eligible donations to an SFO. Id. ¶ 11.
Deaundrice Kitchen
Deaundrice Kitchen is a teacher for Escambia County public schools. Kitchen Aff., a

true and correct copy of which is attached hereto as Exhibit "B," ¶ 4. She relies on a scholarship
from an SFO to afford her two children's private school tuition. Id. ¶ 5, 9, 13. As a public
school teacher, she sees many children succeed in that environment. Id. ¶ 4. And her daughter
may return to the public school system for high school. Id. ¶ 10. However, Deaundrice believes

in the idea of parental choice because education is not a one-size-fits-all endeavor. Id. ¶ 11. She
could not afford to send her children to the private schools where they are currently succeeding
without the financial assistance generated by the Florida Tax Credit Scholarship Program.

Id. ¶ 7-8, 12-13.
Kenia Palacios

Kenia Palacios lived with her son M and daughter G in Winter Gardens, Florida.
Palacios Aff., a true and correct copy of which is attached hereto as Exhibit "C," ¶ 4. As a single

mother working two full-time jobs and one part-time job, she could not watch over M all of the
time, and he started falling in with a bad crowd. Id. ¶ 4-5. His downward spiral culminated in
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his friends burglarizing the family's home. Id. ¶ 5. When that happened, Kenia knew things had
to change, and thanks to a scholarship from an SFO, funded by corporate donations generated by
the Florida Tax Credit Scholarship Program, M has escaped the negative influences in his life
and is doing well at school. Id. ¶ 7-10. Knowing that her son needed a school that was stricter
and more involved in his life outside of school, Kenia enrolled her son in a private school. Id. ¶
7. M needed more moral guidance in his life, and he got that at his high school, Bishop Moore.
Kenia also quit one of her jobs to concentrate on helping M straighten up. Id. M will graduate

this year from Bishop Moore with a 3.9 GPA and having made the honor roll. Id. ¶ 8. Kenia,
who does not earn enough money to send her son to Bishop Moore without the Tax Credit
Scholarship, could not have helped her son without a scholarship. Id. ¶ 10.
Kenia also applied this year for a scholarship from Step Up for Students for her daughter,
G, to attend private school. Id. ¶ 11-12. G was doing well at her public elementary school, but

when it came time for middle school, Kenia wanted to move G to private school. Id. ¶ 11. This
decision was made all the more important for Kenia when a sexual-abuse scandal involving a
teacher at G's assigned middle school came to light this summer. Id. It was also more
convenient for G to attend a private middle school attached to her brother's school. See id. ¶ 12.
Again, without the scholarship from Step Up for Students, Kenia would not be able to
afford to send her daughter to the school Kenia has chosen for her. Id. ¶ 14. However, because
of the scholarship from Step Up for Students, Kenia has been able to afford to keep her children
in an environment that helps them stay on the right path. Id. ¶ 15.
Margot Logan

Margot adopted her daughter C when C was five months old. Logan Aff., a true and
correct copy of which is attached hereto as Exhibit "D," ¶ 4. In fact, Margot has six children,
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four of whom are adopted. Id. ¶ 3. Although her other adopted siblings were also considered
special-needs adoptions, C's condition is the most severe. Id. ¶ 6. She has Cerebral Palsy and a
seizure disorder. Id. ¶ 5.
Margot wanted to give C a chance to be around "regular" children and a chance to be
mainstreamed, so when C was in pre-school, Margot called the school board and asked them to
help keep C in public school for elementary school. Id. ¶ 7. The school board found money in
their budget to help C remain in public school and placed her in a program where she was in

classes with other students of various ages, many of whom had severe disabilities. Id. ¶ 8. C
thrived in this program throughout elementary school. Id.
However, when C got to middle school, Margot was not as satisfied with her progress or
her safety. Id. ¶ 9. After an incident at the school in which C got injured, there was evidence she
was assaulted, and no one really knew what happened (because C is nonverbal), Margot decided

it was time to switch C to a different school and program. Id.
Using a McKay scholarship, Margot was able to put C in a private school where, above

all, C would be safe. Id. ¶ 14. Additionally, the new school and program stimulated and
challenged C through more hours of physical therapy. Id. ¶ 10, 13-14. Because of the new
school's program, C has learned how to sit up, is using her hands much more, is cognitively
more aware, and is communicating better. Id. ¶ 13. This would not have been possible without a
scholarship from the McKay program because Margot could not afford the tuition to C's school
without financial assistance. Id. ¶ 12.
Karen Tolbert

Single mother Karen Tolbert is a firm believer that no two children learn in the same
way. Tolbert Aff., a true and correct copy of which is attached hereto as Exhibit "E," ¶ 4. Her

7

3874

son, M, has a Dandy-Walker Malformation, a syndrome that affects his cerebellum and the way
that he learns. Id. Karen is adamant that M still has the capacity to learn, but he must be taught

differently than neurologically typical children. Id. That is why she placed M in a private school
using a scholarship from the McKay program-because he wasn't thriving in a traditional,
mainstream environment, but she believed he would thrive in a class environment that focused

specialized attention on children with disabilities. Id. ¶ 6. And thrive he did. Within a month at
the new school, M learned to read. Id. ¶ 8.
Karen has leamed that it is important for M to remain with the same teacher through the
years. Id. ¶ 9. And that is exactly what he has been able to do at his private school. Id. ¶ 9-10.
Moreover, the scholarship M receives from the McKay Scholarship Program has allowed him to
follow his teacher to a new school this year. Id. ¶ 9. Consistency and repetition have helped M

blossom. Id. He also participates in several classes with the rest of the school, so he has
opportunities to interact with "regular" kids. Id. ¶ 11. Karen is ecstatic that M is succeeding
both academically and emotionally at his private school. She would not be able to afford to keep

him at his current school absent a McKay scholarship. Id. ¶ 12-13.
Marian Klinger

No amount of training can prepare someone for having a child with special needs. This is
a fact that Marian Klinger knows well. Marian has known she wanted to work with special

needs children since high school, when she interned at a school that had a special needs program.
Klinger Aff., a true and correct copy of which is attached hereto as Exhibit "F," ¶ 4. Since then,

she has acquired two degrees in special education and has become a Certified Assistant Behavior

Analyst. Id. ¶ 5. She has been a public-school educator and behavior specialist for much of her
career. Id. And, in her words, she "would have loved nothing more" than to have her son T
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graduate from public school, but that was not in the cards for him. Id. T is an extraordinarily
well-behaved teenager who is cognition impaired and has learning difficulties. Id. ¶ 6. He also

suffers from seizures and is language impaired. Id. T did well through middle school at a public
school, but when it came time for high school, Marian realized that T's options were limited. Id.
¶ 7. Because he is not severely disabled, he was not eligible for a special diploma, but he almost
certainly could not meet the various requirements to earn a standard diploma while enrolled in a
Florida public school because the public school could not provide consistent accommodations for

him, like the repetition of coursework T needs. Id. For T, a school where he is able to get the
individualized attention and repetition he needs to learn the required material is essential. Id. ¶
8-10. Because T fell into a "middle ground" of disability, Marian made the decision to move T
to a school where he could graduate with a standard diploma in an environment appropriate for

his special needs. Id. ¶ 8-11.
Without the McKay scholarship T receives, Marian would not have thought that private

school was an option for her son, given the financial strain it would have put on their family. Id.
¶ 13. And T would not have the specialized, individualized, and consistent attention that his
condition requires. Id. ¶ 9.

Thanks to the Tax Credit Prograrn and the McKay Scholarship Program, Parents are able
to choose schools that better suit their children's needs. Now their children are flourishing, both
academically and socially. If the Plaintiffs' suit succeeds in striking down the programs as
unconstitutional, Parents would no longer be able to obtain financial assistance from either the
Tax Credit Program or the McKay Scholarship Program and would be unable to afford their

children's tuition without some form of financial aid. Thus, Parents would be forced to pull their

9
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children out of their current private schools and place them in a nearby public school with an

unfamiliar learning environment that may not be well-suited to their children's unique needs.
Parents' Interest in the Challenged Programs Warrants Intervention

Should the programs be ruled unconstitutional in this case, Parents will forever lose the
opportunity to protect their interests in the challenged programs. As such, and for reasons more

fully discussed below, Parents should be allowed to intervene in this case. Additionally, in the
20-plus legal challenges to similar programs over the past two decades, parents have been
permitted to intervene in order to represent their and their children's unique interests.5 Parents
are not aware of any case involving similar programs in which a court has denied intervention by

parents.
IL Legal Standard for Intervention
The Florida Rules of Civil Procedure allow intervention at any time at the judge's
discretion. See Fla. R. Civ. P. 1.230 ("Anyone claiming an interest in pending litigation may at
any time be permitted to assert a right by intervention, but the intervention shall be in

subordination to, and in recognition of, the propriety of the main proceeding, unless otherwise
5 Parents of children participating in programs similar to the two Florida programs challenged
here have routinely been granted leave to intervene when such programs are challenged in court.
See Ariz. Christian Sch. Tuition Org. v. Winn, 131 S. Ct. 1436 (2011) (tax credit scholarship
program); Zelman v. Simmons-Harris, 536 U.S. 639 (2002) (publicly funded scholarship
program); Meredith v. Pence, 984 N.E.2d 1213 (Ind. 2013) (publicly funded scholarship

program); Niehaus v. Huppenthal, 310 P.3d 983 (Ariz. Ct. App. 2013) (publicly funded
education savings account program); Cain v. Horne, 202 P.3d 1178 (Ariz. 2009) (publicly
funded scholarship program); Bush v. Holmes, 919 So. 2d 392 (Fla. 2006) (publicly funded
scholarship program); Owens v. Colo. Cong. ofApplicants, Teachers & Students, 92 P.3d 93 3

(Colo. 2004) (publicly funded scholarship program); Griffith v. Bower, 747 N.E.2d 423 (Ill. App.
2001) (tax credit scholarship program); Kotterman v. Killian, 972 P.2d 606 (Ariz. 1999) (tax

credit scholarship program); Chittenden Town Sch. Dist. v. Vt. Dep't ofEduc., 738 A.2d 539 (Vt.
1999) (applicants were plaintiff-intervenors); Jackson v. Benson, 578 N.W.2d 602 (Wis. 1998)
(publicly funded scholarship program); Alabama Educ. Assoc. v. James, 373 So. 2d 1076, 1078

(Ala. 1979) (tax credit scholarship program).
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ordered by the court in its discretion.") The Florida Supreme Court has developed a two-step

test to determine when intervention is appropriate. Morgareidge v. Howey, 78 So. 14 (Fla.
1918). First, the intervenor's interest in the litigation must be "of such a direct and immediate

character that the intervenor will either gain or lose by the direct legal operation and effect of the
judgment." Id. at 15 (citation omitted). If the first requirement is met, the trial court must then
"exercise its sound discretion to determine whether to permit intervention." Union Central Life

Ins. Co. v. Carlisle, 593 So. 2d 505 (Fla. 1992). This second prong requires the court to
"consider a number of factors," such as "the size of the interest, the potential for conflicts or new
issues, and any other relevant circumstance." Id. at 507-08. Whether the existing parties
adequately represent the proposed intervenors' interest is another irnportant factor to consider.

Fla. Wildlife Fed'n Inc., v. Bd. of Trs. ofthe Internal Improvement, 707 So. 2d 841, 842 (Fla. 5th

DCA 1998).
Intervention should be liberally allowed. Miracle House Corp. v. Haige, 96 So. 2d 417

(Fla. 1957). An intervenor must accept the record and pleadings as he or she finds them and
cannot raise new issues, although he or she may argue the issues as they apply to him or her as a

party. Riviera Club v. Belle Mead Dev. Corp., 141 Fla. 538, 194 So. 783 (Fla. 1940); Williams v.
Nussbaum, 419 So. 2d 715 (Fla. 1st DCA 1982). Moreover, "[a] proposed intervenor's interest
may be in the entire suit, or some part thereof." Nat'l Wildlife Fed'n, Inc. v. Glisson, 531 So. 2d

996, 998 (Fla. 1st DCA 1988).
IIL Legal Argument
Parents' motion to intervene should be granted because (1) they possess a direct interest

in this lawsuit that could be utterly extinguished by an adverse ruling; and (2) their participation
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will ensure Parents' interests are adequately protected while not adversely affecting the existing
parties.
A. Parents Have a Direct and Immediate Interest in this Litigation

Parents must first demonstrate they possess a "direct and immediate" interest in the

litigation. Stefanos v. Rivera-Berrios, 673 So. 2d 12, 13 (Fla. 1996). To establish a direct and
immediate interest, an intervenor must show that he or she will "gain or lose by the direct legal
operation and effect of the judgment." Id. The requirement to demonstrate a direct and

immediate interest is met here because Parents have a compelling interest in the constitutionality
and continued operation of the challenged programs. Parents' interest stems from the
fundamental "liberty of parents and guardians to direct the upbringing and education of children
under their control." Pierce v. Soc'y ofSisters, 268 U.S. 510, 534-35 (1925); see also Beagle v.

Beagle, 678 So. 2d 1271, 1275 (Fla. 1996) (recognizing "a long-standing and fundamental
liberty interest of parents in determining the care and upbringing of their children free from the
heavy hand of government paternalism.").
Parents' children currently receive financial assistance from the challenged programs,
and Parents expect their children to receive such assistance for upcoming school years.
Plaintiffs' lawsuit directly threatens Parents' ability to continue receiving financial assistance
from the Tax Credit Program and the McKay Scholarship Program. Absent the programs,
Parents could not afford to send their children to the private schools that best suit their children's
needs. Parents intend to keep their children in private school using the scholarships supplied by
the challenged programs. The disposition of this lawsuit may impair or impede Parents' ability
to protect their interest in choosing the best available educational setting for their children.

Parents will either gain or lose by the direct effect of the judgment. And Parents have no other
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forum to protect their interests. Their ability to obtain financial assistance for their children,
whether funded by charitable donations to SFOs under the Tax Credit Program or by the state

itself pursuant to the McKay Scholarship Program, could be absolutely precluded by a decision
in this case that either one or both of the programs are unconstitutional. Parents would then have
to put their children back into ill-suited schools. Parents thus have a "direct and immediate"
interest in the continued operation of both programs.
Notably, Parents have a far greater interest at stake in this lawsuit than Plaintiffs. While
Plaintiffs allege intangible and remote harm to the public schools as a result of the programsand seek additional state revenues that may or may not offer them some highly speculative
and/or marginal improvements to the public schools-the harm to Parents would be real and
concrete if Plaintiffs succeed in having the programs declared unconstitutional in this suit.

Parents would no longer be able to afford their children's tuition and would have to pull their
children out of the schools in which they are currently flourishing. As the direct beneficiaries of
the challenged programs, Parents possess the requisite interest to intervene in this case.

Florida courts regularly allow intervention when prospective intervenors can show that a
lawsuit could harm their interests. Indeed, Florida courts routinely find that parties with a lesser
interest than Parents have here are entitled to intervene. See, e.g., John G. Grubbs, Inc. v.

Suncoast Excavating, Inc., 594 So. 2d 346 (Fla. 5th DCA 1992) (business that had a binding
contract with local government entitled to intervene in action that would result in that contract

being declared void); Citibank, N.A. v. Blackhawk Heating & Plumbing Co., 398 So. 2d 984
(Fla. 4th DCA 1981) (lender properly granted leave to intervene in action over the transfer of

bank shares in which it lent money to one party to purchase the shares); Alsdorfv. Broward
Cnty., 373 So. 2d 695 (Fla. 4th DCA 1979) (taxpayers allowed to intervene in suit between
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mayors and the county regarding the assessment of county taxes for certain services). Here,
Parents are not only protecting a pecuniary interest, as were the intervenors in the cited cases, but

Parents also have a strong interest in ensuring their children may continue attending schools that
are meeting their children's unique educational needs.
Furthermore, Parents have no alternative forum where they can mount a robust defense of
the challenged programs. Should the programs be ruled unconstitutional here, Parents and their
children would have no chance in future proceedings to argue that the programs are
constitutional. This practical disadvantage to the protection of their interest warrants granting

their Motion to Intervene.
B. Granting Parents Leave to Intervene Will Aid this Court in its Resolution of the
Constitutional Issues and Ensure Parents' Interests Are Adequately Represented
In deciding whether to exercise its discretion and permit Parents to intervene, the Court
"should consider a number of factors, including . . . the potential for conflicts or new issues, and
any other relevant circumstance." Harbor Specialty, 932 So. 2d at 386 (quoting Union Cent.,

593 So. 2d at 507-08). One particularly important relevant circumstance is whether the
intervenors' interest is adequately protected by the existing parties. Fla. Wildlife Fed'n Inc., v.

Bd. ofTrs. ofthe Internal Improvement, 707 So. 2d 841, 842 (Fla. 5th DCA 1998). As of now,
Parents' interests are not adequately represented by the existing parties. Parents will not add new
issues to this lawsuit. They intend to argue only the constitutionality of the challenged programs.
However, Parents will add new perspectives and raise unique arguments that will assist this

Court in deciding the already-existing issues in this case. And as evidenced by past litigation
defending against similar legal challenges, Parents' interest will not be adequately represented by
the parties.
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Parents' defense of the Tax Credit Program and McKay Scholarship Program will

involve only the legal and constitutional issues that are currently before the Court. That is,
whether or not the programs violate the Florida Legislature's obligation to make "[a]dequate
provision . . . for a uniform . . . system of free public schools." Fla. Const. art. IX, § 1. Parents
will focus solely on the constitutional claims brought by Plaintiffs and will not bring any crossclaims or introduce any issues unrelated to Plaintiffs' challenge to the two programs. This case

has a long way to go before final judgment, and Parents agree to abide by any scheduling order
put into place during the pendency of their Motion to Intervene and to accept the record as it
currently stands upon the granting of their Motion.
Granting Parents' Motion to Intervene will not delay resolution of this lawsuit. In fact, as

the beneficiaries of the programs, Parents have every interest in seeing an expeditious resolution
to this case. Parents' participation will aid the parties and the Court in resolving the issues at

stake. Moreover, Parents' counsel has significant experience defending similar programs and
has represented intervening parents in the defense of 20 similar programs, some of which are:
042
Arizona's Empowerment Scholarship Account program, Niehaus v. Huppenthal, 310
P.3d 983 (Ariz. Ct. App. 2013);
042
Indiana's Choice Scholarship Program, Meredith v. Pence, 984 N.E.2d 1213 (Ind. 2013);
042
Arizona's scholarship tax credit programs, Ariz. Christian Sch. Tuition Org. v. Winn, 131
S. Ct. 1436 (2011) (individual scholarship tax credit program), Green v. Garriott, 212
P.3d 96 (Ariz. Ct. App. 2009) (corporate tax credit program), and Kotterman v. Killian,

972 P.2d 606 (Ariz. 1999) (individual tax credit program);
042
Florida's Opportunity Scholarship Program, Bush v. Holmes, 919 So. 2d 392 (Fla. 2006);
042
Illinois' Educational Expenses Tax Credit Program, Toney v. Bower, 744 N.E.2d 351 (Ill.
App. Ct. 2001); Griffith v. Bower, 747 N.E.2d 423 (Ill. App. Ct. 2001).
042
Ohio's Pilot Scholarship Program, Zelman v. Simmons-Harris, 536 U.S. 639 (2002);
Simmons-Harris v. Goff, 711 N.E.2d 203 (Ohio 1999);
042
Milwaukee's Parental Choice Program, Jackson v. Benson, 578 N.W.2d 602 (Wis. 1998)

and Davis v. Grover, 480 N.W.2d 460 (Wis. 1992).
042
New Hampshire's Education Tax Credit, Duncan v. State ofNew Hampshire, No. 2013455, 2014 WL 4241774 (N.H. Aug. 28, 2014).
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In addition, Parents' counsel currently represents intervening parents in defense of similar
programs in Taxpayersfor Public Education v. Douglas County School District, Nos. 1 1 CA

1856 & 11 CA 1857, 2014 Colo. LEXIS 176 (Colo. App. Feb. 28, 2013), a challenge to the
Choice Scholarship Program adopted by the Douglas County School District in Colorado; in

Boyd v. Magee, 03-CV-2013-901470 (Ala. Cir. Ct.), a challenge to the Alabama Accountability
Act; in Wake County v. North Carolina, No. 13 CVS 16771 (N.C. Sup. Ct.), a challenge to the
North Carolina Opportunity Scholarship Program; and in Gaddy v. Georgia Department of

Revenue, No. 2014-CV-244538 (Sup. Ct. of Fulton Cnty.), a challenge to Georgia's Scholarship
Tax Credit Program.

Moreover, Parents' interest is not "adequately represented" by the parties. While the
State has a general interest in defending the challenged programs, Parents have a very different,

personal interest in its protection. The government's interest is subject to a wide range of
competing demands, including budgetary concerns and sometimes-conflicting public-policy
concerns, while an individual's interest in a lawsuit is necessarily much narrower. See, e.g.,

Trbovich v. United Mine Workers ofAmerica, 404 U.S. 528, 539 (1972) (holding Secretary of
Labor could not provide adequate representation and allowing intervention because union
member's interest was narrower than the Secretary's broader interest in "assuring free and

democratic union elections"); Sierra Club v. Glickman, 82 F.3d 106, 110 (5th Cir. 1996)
(permitting intervention by Farm Bureau in case where the USDA was a defendant because, inter
alia, the Bureau's members were beneficiaries of a government aquifer and had distinct
economic concems that the government did not share). Here, while the State has a general

interest in protecting its laws and helping achieve the Legislature's education policy goals,
Parents have a personal interest in ensuring their children are able to continue attending their
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chosen schools. And unlike the State, Parents would suffer a concrete injury if the programs are
declared invalid. Right now, the programs allow Parents to choose the educational environment
they believe is best suited to meet their children's needs. But without the programs, Parents
could be forced to pull their children from their current school and put them back into schools in
which their children previously struggled.
Finally, while the State and Parents each desire to see the programs upheld, the State's
different interests create the likelihood of divergent litigation strategies, including defenses of the
programs. While it may be too early in the litigation to determine exactly how the Parents and
the State would pursue different lines of argument, past experience in parental-choice litigation
suggests that differences in legal arguments is a distinct possibility. Parents' counsel have
intervened on behalf of parents in 20 similar cases in the last 23 years, and frequently make
different defenses and legal arguments than the state. In Arizona Christian School Tuition

Organization v. Winn, 131 S. Ct. 1436 (2011), for example, the U.S. Supreme Court dismissed
plaintiffs' challenge to a school choice program after intervenors successfully argued that the
plaintiffs lacked standing-an issue that the state had conceded. This same divergence in
defenses and legal arguments played out most recently in Duncan v. New Hampshire, No. 2013455, slip op. (N.H. Aug. 28, 2014), http://www.courts.state.nh.us/supreme/opinions/2014/
2014074duncan.pdf, where parent-intervenors also introduced the ultimately dispositive issue of
standing, even after the State conceded the very same issue. Here, this Court should grant
Parents party status so that, like the intervenors in Winn and Duncan, they can protect their own

rights vigorously and completely.
Like parents in other states who have intervened in other parental-choice cases, Parents
are best situated to assist the Court in understanding the real-world need for, and effects of, the
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educational opportunities provided by Florida's Tax Credit Program and McKay Scholarship

Program and their positive impact on their intended beneficiaries: parents who want to make the
best decision possible regarding their children's education.
IV. Conclusion
Parents' Motion to Intervene should be granted. They have a weighty interest at stake,
potential impairment of that interest, and inadequate representation by the existing parties.

Additionally, Parents' involvement in this case would assist this Court in the resolution of the
constitutional issues at stake. Parents seek to intervene in order to represent their own and their
children's unique interests. If the challenged programs are ruled unconstitutional, Parents would
forever lose the opportunity to protect their ability to participate in and receive scholarships from

the programs. Parents thus require party status to protect their interests.

RESPECTFULLY SUBMITTED this 16th day of September, 2014.

INSTITUTE FOR JUSTICE

By: /s/ Claudia M. Edenfield
Claudia M. Edenfield (FL Bar No. 92499)
999 Brickell Avenue, Suite 720

Miami, FL 33131
Tel: (305) 721-1600
Fax: (305) 721-1601
Email:cedenfield@ij.org
Richard Komer*
901 N. Glebe Road, Suite 900
Arlington, VA 22203

Tel: (703) 682.9320
Fax: (703) 682.9321
Email: rkomer@ij.org
Timothy D. Keller*
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398 S. Mill Avenue, Suite 301
Tempe, AZ 85281
Tel: (480) 557-8300
Fax: (480) 557-8305
Email: tkeller@ij.org
Attorneysfor Intervenors

*Admitted Pro Hac Vice
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of September, 2014, a true and correct copy

of the foregoing motion was filed and served electronically on the following counsel of record:
Pamela Jo Bondi, Attorney General
Jonathan Glogau, Chief, Complex Litigation
Lisa M. Raleigh, Special Counsel
Office of the Attorney General
PL-01, The Capitol

Neil Chonin
Jodi Siegel
Southern Legal Counsel, Inc.
1229 NW 12th Avenue
Gainesville, FL 32601

Tallahassee, FL 32399-0400
Email: Jon.Glogau@myfloridalegal.com

Email: Neil.Chonin@southernlegal.org
Jodi.Siegel@southernlegal.org
Lennette.Daniels@southernlegal.org
Debby.Johnson@southernlegal.org

Lisa.Raleigh@myfloridalegaLcom
Rocco E. Testani

Counselfor Plaintiffs

Sutherland Asbill & Brennan LLP
999 Peachtree Street, N.E., Suite 2300
Atlanta, GA 30309-3996

Jon L. Mills
Elan M. Nehleber

Email: Rocco.Testani@sutherland.com

Boies Schiller & Flexner

100 SE Second Street
Miami, FL 33131
Email: Jonmills@sprynet.com
Enehleber@bsfilp.com
Ecruz@bsfilp.com

Matthew Carson
Mari Presely
Department of Education
1244 Turlington Building
325 W. Gaines Street
Tallahassee, FL 32399-6533
Email: Matt.Carson@fidoe.org
Mari.Presley@fidoe.org
Cara.Martin@fldoe.org

Counselfor Plaintiffs
Daniel Nordby
Office of the General Counsel

Florida House of Representatives
Counselfor Department ofEducation

Suite 422, The Capitol

Tallahassee, FL 32399-1300
Email: DanieLNordby@myfloridahouse.gov
Deborah Cupples
2841 SE 13th Street, G-327
Gainesville, FL 32608
Email: Dcupples@cox.net

Counselfor Florida House of
Representatives

Counselfor Plaintiffs
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Timothy McLendon
University of Florida College of Law
P.O. Box 117629
Gainesville, FL 32611-7629
Email: tedmcl@msn.com

George T. Levesque
General Counsel
The Florida Senate
Office of the President
Suite 409, The Capitol
Tallahassee, FL 32399-1100
Email: Levesque.George@fisenate.gov

Counselfor Plaintiffs

Counselfor the Florida Senate

/s/ Claudia M. Edenfield
Claudia M. Edenfield (FL Bar No. 92499)
INSTITUTE FOR JUSTICE
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EXHIBIT A
AFFIDAVIT OF CELESTE JOHNSON IN SUPPORT OF
MOTION TO INTERVENE AS DEFENDANT-INTERVENORS
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IN THE CIRCUIT COURT OFTHE SECOMDJUDICIALCIRCUlT
IN AND POR LEON COUNTY, FLORIDA

CITIZENS FOR STRONG SCHOOLS, INC.;
FUND EDUCATION NOW;
EUNICE BARNUM;
JANIYAH WILLIAMS;
JACQUE WRLIAMS;
SHEILA ANDREWS;
ROSE NOGUERAS; and

CASE NO.: 09-CA-4534

ALFREDO NOOUERAS;

Maintiffs,

vs.
FLORIDA STATE BOARD OF EDUCATION:
DON GAETZ, in his official capêcity as the
Florida Senate President;
WILL WEATHERFORD, in his official capacity
as the Florida Spealer of the House of
Representatives; and PAM STEWART, in her
official capacity as Morida Commissioner of
Education;
Defendants.

AFFIDAVIT OF CELESTE JOHNSONIN SUPPORT OF
MOTIONTO INTÉRVENE AS DEFENDANT-1NTERVENORS
Comes now the Affiant, Celeste Johnson, after being duly sworn upon her oath, states as follows:
1.

I am an adult over the age of 18 years, and have personal knowledge as to all

matters contained herein.
2.

I am a resident of Wesley Chapel, Florida.

3.

I am a single mother of one child: R

4.

RE is a wonderful young lady. She has always exceled at school---she was

is in the eleventh grade.

reading at a third-grade level in Kindergarten.
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5.

R

attended public school through fourth grade, where she did well

academically and socially, but then I decided to try to place her in private school. R

would

do well no matter where she went to school, but I am a very conservative person by nature-I
attend church ægularly, for example

d I wanted my daughter to be in an envimament that

was stricter than I found at public school. I wanted the school to be invested in my daughter's
rnoral and spiritual (as well as academic) development.
6.

I found out about Step Up for Students and the opportunity to apply for a

scholanhip when I attended an open house at Academy Prep, a private middle school in our area.
7.

My understanding is that private corporations give to the Step Up for Students

organization, and then Stép Up for Students awards scholarships for students to attend private
school. Iam grateful for the contributions made by companies to Step Up for Students because

this program has helped R
8.

auend a school I would otherwise not be able to affont.

To apply for the scholarship from Step Up for Students, I went online and filled

out an application. I provided my tax retums to prove I was income eligible. a letter from a
member of my family to verify the information I pmvided, and proof of Florida residency. Each
year, I re-apply for the scholarship for IM and thankfully, she has been awarded the

scholarship each year. I will apply for the scholarship from Step Up for Students next year, as
well.

9.

I do not believe that public schools are necessarily bed. I have several family

members who work for Hillsborough County Public Schools, and I think they do a fine j®. But

I do believe that each parent should have the choice to send their children to schools that best

meet their needs. And without a scholarship from Step Up for Students, I would not have been
able to exercise my choice for which school 1 thought was best for
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10.
to send

I exeteised my choice as a parent by using de Step Up for Stadm» **wdarship
to Amhny ofthe Holy Names in Tampa, Florida for hi8h school. Aendamy is a

pdvate aRM achool that holds its se=tenh to extsemcly high snaral and academic arandards.

As a single mother who works hard. I am vety happy to be able to send any daughters a school
that is invested in her spiritual and mocaiself and that holds.ber to very high ae=Aar=*gevanda.ds.
I aun so invested in this that I ddve 30 miles each way every day to take

to Aca&-nay,

which is near Downtown Tampa.
11.

send

Without the Step Up for Sm¾scholarship, I would not he able to afford to

to Acadenny.

is now in the eleventh grade, and this will be her thhd year at

Academy. But if the Step Up for Students scholarahlp was no longer avaitahle to us. I would
haveno choice but to place RMback in her assigned public school. if

were ripped fiern

her school now and sent to public school, she would no doubt padwam but it would not be at the
level we expect her to now. hóth socially ånd

It would be difficuk Ibr her to

transition away from the school she has aNeadad for three years to our neighborhood public
school--esgw42ny as late as the twelfth grade,

is involved in student government, but it

wondd be difficult. if not inapossible, for heir to be elected into student government at a brand new
school whero she knows no one.
12.

I do not expect our eligibility for the Step Up for Smalente scholarship to chany

before her 8radaa%n, so if the Florida Tax Credit Scholarship remains available to us, as we
hope it wiB, R

wiB remain as Academy until grad=adaa
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FURUIER AI¥IANT SAYEDI N(Tr.

Dated:

ÍMT)ÓA4 |Õs 20

STATE OF FLORIDA
COUNTY OF HILLSBOROUGH

Befom
Personally

ca:s.um..

CU){

)
) SS:
)

the undessigned Notary Public within and for said county and state, this day
at

ASY). and

god the execution ofthe

contained are true.

Witness tny hand and Notarial Seal tids I
Commission

O

day of

n

F . 2014.

:

Notmy Public, Printed

a*,w::aamusesavam
Onema asísestby17.517
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EXHIBIT B
AFFIDAVIT OF DEAUNDRICE KITCHEN IN SUPPORT OF
MOTION TO INTERVENE AS DEFENDANT-INTERVENORS

3894

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

CITIZENS FOR STRONG SCHOOLS, INC.;
MJNÖEDUCATION NOW;
EUNICE B ARNUM;
JANIYAH WILLIAMS;
JACQUE WILLIAMS:
SHEILA ANDREWS;
ROSE NOGUERAS: and

CASE NO.: 09-CA-4534

ALFREDO NOGUERAS;
Plaintiffs.
VS.

FLORIDA STATE BOARD OF EDUCATION:
DON GAETZ, in his official capacity as the
Florida Senate President;
WILL WEATHERFORD, in his official capacity
as the Florida Speaker of the House of
Representatives; and PAM STEW ART, in her
official capacity as Florida Commissioner of
Education:

Defendants.

AFFIDAVIT QF #EA UNDRIC KITClfEN IN SUPPORT OF
MQTION TO INTERVENE AS DEFENDANT-INTERVENOR$
Comes now the Affiant, Deaundrice Kitchen, after being duly swom upon her oath, states
as follows:
1.

I am an adult over the age of 18 years. and have personal knowledge as to all

matters contained herein.

W

2.

I am a resident of Pensacola, Florida.

3.

I am a single mother to S

SE who is in second grade, and

who is in sixth grade, both of whom are Step Up for Students Scholarship recipients.
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4.

I am a public school teacher for Escambia County public schools, and I see many

children succeed in the public school environment.
5.

However, I chose to apply for scholarships fmm Step Up for Students for my

children because I wanted a back-to-basics appmach for them and in particular, to see them
challenged by a more rigorous curriculum. For exampic, both of my children are being taught
material that is one grade level ahead of public schools.

6.

My children have attended Sacred Heart with the help of Step Up for Students

Scholarships for their entire academic careers.
7.

I heard about Step Up for Students from another district employee who was using

the scholarship to educate her children. To be considered for the Scholarship, I had to prove
financial need. This means I had to send in a copy of my tax returns and proof that we received
some form of state financial assistance. I also had to submit proof of Florida residency and proof

of guardianship of my children.
8.

My understanding is that the Step Up for Students Scholarships are funded

through private business donations that are eligible for tax write-offs. I am truly thankful for the

businesses' donations because, through their donations, I am able to send my children to a school
where I know they receive an education suited to their individual needs.
9.

After they were awanied scholarships from Step Up for Students, I enrolled my

children in Sacred Heart Cathedral School. There, they receive a more comprehensive education
than they would at public school. The school teaches a broader array of subjects than public
school, and the school focuses more on fundamentals. For exarnple, my children have always
been taught the Common Core methods, which public schools are only just starting to
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implement. The school also offers Fine Arts classes and computer classes, and they equip their
students with iPads to enhance their technical know-how.
10.

I do not think private school is the right choice for everyone, and my daughter is

setiously considering going to public school for high school, but I think it was the right choice

for my children to send them to private school, as I have done. X

is currently in sixth

grade, and I plan to continue sending her to Sacred Heart through middle school. S
second grade. I plan to continue sending
I 1.

is in

to Sacred Heart for the foreseeable future.

There is no one-sizé-fits-all approach to education. Parents should have the

ability to send their children to a school of their choice, even if they are not assigned to that
school,

12.

I am very happy with thô education my children receive at Sacred Heart Cathedral

School. I have seen my children flourish at their school, and I could not have sent them there
without the Step Up for Students Scholarships.
13,

If we no longer received the Step Up for Students Scholarships, I would be forced

to send my children to public school.

s assigned public school is an F-rated school, and

s is a D-rated school (but I would likely apply for a hardship transfer to allow

to attend Bellview, where I teach). Losing their scholarships would strip my children
of the many beneficial aspects of the school they have always attended.
14.

I expect to remain eligible for the Step Up for Students Scholarships for the

foreseeable future. As long as I rernain eligible and the Scholarships are available, I will keep
my children at Sacred Heart.
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FURTHER AFFIANT SAYETH NOT.

adadrice Kitchen
STATE OF FLORIDA

)
) SS:

COUNTY OF ESCAMBIA

)

Befom sne, the undersigned Notary Public within and for said county and state, this day
pemonaUy appeared ß4d/Mev'd 254

(A#, and acknovitedged the execution of the

foregoing Affidavit and who, having been duly sworn. stated that any representations therein
contained art true.
Witness my hand and Notarial Seal this

My Commission Expires:

County of Residence:

day of

, 2014.

otary Pub c, Signed

Notary Public, Printed

CHARLES E. LOCKE
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EXHIBIT C
AFFIDAVIT OF KENIA PALACIOS IN SUPPORT OF
MOTION TO INTERVENE AS DEFENDANT-INTERVENORS

3899

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

CITIZENS FOR STRONG SCHOOLS, INC.;
FUND EDUCATION NOW;
EUNICE BARNUM;
JANIYAH WILLIAMS;
JACQUE WILLIAMS;
SHEILA ANDREWS;
ROSE NOGUERAS; and
ALFREDO NOGUERAS;

CASE NO.: 09-CA4534

Plaintiffs,
vs.
FLORIDA STATE BOARD OF EDUCATION;
DON GAETZ, in his official capacity as the
Florida Senate President;

WILL WEATHERFORD, in his official capacity
as the Florida Speaker of the House of
Representatives; and PAM STEWART, in her
official capacity as Florida Commissioner of
Education;
Defendants.

AFFIDAVIT OF XENIA PAIACIOS IN SUPPORT OF
MOTION TO INTERVENE AS DEFENDANT-INTERVENORS
Comes now the Affiant, Kenia Palacios, after being duly swom upon her oath, states as follows:
L

I am an adult over the age of 18 years, and have personal knowledge as to all

matters contained herein.
2.

I am a resident of Apopka, Florida.

3.

I am the mother of MMM age 17, and G

, age 1 L
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4.

We used to live in Winter Gardens, where MMwas doing fine, but not well, at

his public school. I was a single mother working two jobs, and selling real estate part time, and I
could not watch over MMiike I wanted to.
5.

When MMwas a freshman, he started falling in with a bad crowd, and even

though I told him to stop, he continued to hang around kids I knew were bad news. These kids
attended school with MMat the neighborhood public school and lived in our neighborhood.
Then, one day, his friends broke into our house and stole our belongings, including MWs
video game systems and our TV. When this happened, we knew things had to change.
6.

In order for M

to have a chance to escape the path he was on, I chose to move

my family out of our old neighborhood to an area where M
be different. But I wanted to make sure M

's assigned public school would

d not end up in school with the same types of

kids.
7.

We moved away from where we were living, I quit one of my jobs, and I did

everything I could to get M

into a better situation, including applying for a scholarship from

Step Up for Students so he could go to another school and escape the bad influence of his
neighborhood friends. Without the scholarship, there is no way I would have been able to afford
to send M

to Bishop Moore. But because M

was chosen to receive a scholarship from

Step Up for Students, I was able to send him to Bishop Moore, a school where he could find
more positive influences.
8.

MM has performed well at Bishop Moore. In fact, we just recently found out

that he made the high honor roll. His GPA is currently a 3.9, and he is showing more drive and
initiative than ever before. For example, he recently started his first job at a nearby Chick-fil-a,
and he wants to be an engineer.

2
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9.

I am very happy with the education M

And I believe that M

receives at Bishop Moore High School.

is the person he is today because of the opportunity to attend Bishop

Moore-an opportunity he would not have had without the Step Up for Students scholarship.
10.

Without the loving care of the people at Bishop Moore, who joined with me in my

mission to help MBhape up, MEould not be where he is today. He is looking forward to
graduating high school next year and starting college. Without the financial assistance we
received-and expect to continue to receive-from the Tax Credit Scholarship, M

would not

have been able to get on the right path to his new, bright future.
11.

G

was awarded a scholarship from Step Up for Students for Kindergarten

and first grade, but I decided not to re-apply for second grade because her assigned public school
was an A-rated school, and she could get a good education there. However, her assigned public
middle school was F-rated. While I was trying to decide whether to apply for a scholarship from
Step Up for Students for G

from G

I found out about a sexual-abuse scandal involving a teacher

's assigned public middle school, and I chose immediately to apply for the

scholarship.
12.

C

now attends St. Charles Catholic Middle School, which is next door to

Bishop Moore. MMis able to look out for G

throughout the day because their schools

are attached to one another.
13.

G

loves her new school, and I am happy knowing my child is in a safe

environment. I intend to apply for scholarships from Step Up for Students each year to continue
sending GM to St. Charles and, eventually, Bishop Moore.
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14.

Although I work full time and sell real estate part time, without the scholarship

from Step Up for Students, I ivould not be able to afford to send G

to the school I have

chosen for her.
15.

I appreciate the donations that have been made to Step Up for Students by private

companies because it has allowed me to send my children to schools that are safe and that help

me keep my children on the right path.

4
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16.

FURTHER AFFIANT SAYETH NOT.

Dated:

alacios

STATE OF FLORIDA

)
) SS:
)

COUNTY OF ORANGE

Before me, the undersigned Notary Public within and for said county and state, this day
personally appeared

O (O

, and acknowledged the execution of the

foregoing Affidavit and who, having been duly sworn, stated that any representations therein
contained are true.

Witness rny hand and Notarial Seal this

day of

My Commission Expires:
$ -9D $

Notary Public, Signe

County of Residence:
("T-SkNféG

s f' n n
Notary Public, Printed

, 2014.

Notary Put21cstate of FRNMR
lon 153276
Ewimos/13/2048
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EXHIBIT D
AFFIDAVIT OF MARGOT LOGAN IN SUPPORT OF
MOTION TO INTERVENE AS DEFENDANT-INTERVENORS

3905

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND POR LEON COUNTY, FLORIDA

CITIZENS FOR STRONG SCHOOLS, INCJ
FUND EDUCATION NOW:
EUNICE BARNUM;
JANIYAH WILLIAMS;
JACQUE WILLIAMS;
SHEILA ANDREWS;
ROSE NOGUERAS; and
ALFREDO NOGUERAS;

CASE NO.: 09-CA-4534

PlaintifTs,
vs.

FLORIDA STATE BOARD OF EDUCATIONv
DON GAETZ, in his ofYicial capacity as the
Florida Senate President;
WILL WEATHERFORD, in his official capacity
as the Florida Speaker of the House of
Representatives; and PAM STEWART, in her
official capacity as Florida Commissioner of
Education:
Defendants.
AFFIDAVIT OFMARGOT LOGAN IN SUPPORT OF
MOTION TO INTERVENE AS DEFENDANT-INTERVENORS
Comes now the Affiant, Margot Logan, after being duly sworn upon her oath, states as follows:
1.

I am an adult over the age of 18 years, and have personal knowledge as to all

matters contained herein.
2.

I am a resident of Oveido, Flodda.

3.

I am the mother of SIM who is 14 years old. I have 5 other children,

named JM M Km. DM, and A

. Sand all three of my sons are

adopted,
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4.

I adopted M when CMwas five months old. She was bom two months

premature and was not breathing, so she had to be resuscitated She was in the NICU for a
month, and was then placed in a medical shelter for a month. After that, she was placed in a
foster home. I mè: CEwhile I was running a respite program for children with disabilities. I
fell in love with her smile, and I immediately knew I wanted to adopt her.
5.

CMhas Cerebral Palsy-a neurological disorder that permanently affects

CM's muscle control-and a seizum disorder.
6.

Although they are not as physically disabled as CÉ my sons were all also

considered special needs adoptions. Wish so many kids, especially with C

and her special

needs, Ichoose to be self-employed so that I have the flexibility in my schedule to help them and
shepherd their education.

7.

I have always wanted CM to have a chance to be around "regular" kids. I want

her to be as mainstreamed as possible, which means I want her to have as many opportunities as
possible to interact with her typically functioning peers. So when I enrolled CEin pre-school,
I called the public school board and asked them to help me put her on that path.
8.

1he school board found money in thèir budget to keep CWn a public school

Program for grade school where she attended classes with childten her age and older, many of
whom had severe disabilkies. However, she was able to be around other, "regulaf* kids during
lunch and recess. CMdid very well in this program throughout elementary school.
9.

Things changed when CE got to middië school. I enrolled her in a public

middle school, but there was an incident at the school where CMgot injured, and evidence
suggested she was assaulted. School officials claimed that no one really knew what happened.
CMis nonverbal. so she could not tell me why or how she got bruised in the way she did. At

3907

that point. I decided C

needed to be moved to an envimament where I knew she would be

safe.
10.

In addition to concerns about her physical safety, I had concerns about her general

education. I wanted to try to place W in a different program with more therapy, especially
physical therapy.
I 1.

I found out about the McKay program thmugh a notice that was sent to me by the

state. It notified me that CM was eligible for the McKay program.
12.

With so many children, I cannot work full time, and there is no way I would be

able to afford

's school without the scholarship from the McKay program. In fact, I cannot

imagine maintaining a full-timejob if I was not self-employed because of CEs doctors'
appointments and semi-regular emergëncies, like when I get called to her school because she is
having a seizure.

13.

I am very happy with the education CEreceives at the Center for Conductive

PAucation. At her new school, CMhas learned how to sit up, is using her hands much more

(for example, she is even able to hold a pencil now), is co8nitively more aware, and is
communicating better. She is also very happy to go to school each day, which was not the case
at her public school.

14.

The McKay program made it possible for me to put CMin an environment

where she is, first and foremost, safe. But also a school where she is more stimulated and
challenged. 'Ihis is absolutely the right thing for my daughter, and I do not believe she would be
where she is, emotionally, academically, or physically, without the love and support, one-on-one
instruction, and intensive phyaical thérapy she gets at the Conductive Education Center.
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FURTHER AFFIANT SAYETH NOT.

Margot
STATE OF FLORIDA

)
) SS:

COUNTY OF ORANGE

)

gan

Before sne, the undersigned Notary Public within and for said county and state, this day
personally appeared /

. and acknowledked the execution of the

foregoing Affidavit and who, havinghden duly sworn, stated that any representations therein
contained are true.
Witness my hand and Notarial Seal this
My ommission Expi :
. . r I77
Con

er day of

2Ad $|L 2014.

Notary Pu sc, Si

of Residence:

Notary Pbblic, Printed
. IIAPILBEMWA
flelegPuMe,0ededFluide
PF104d67

blysens, e e Apr. et abis
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EXHIBIT E
AFFIDAVIT OF KAREN TOLBERT IN SUPPORT OF
MOTION TO INTERVENE AS DEFENDANT-INTERVENORS
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IN THE CIRCUlT COURT OF THE SECOND JUDICIAL CIRdÚtr
IN AND FOR LEON COUNTY, FLORIDA

Cffl2ENS FOR S'IRONG SCHOOI.S. INC.;
FUND EDUCATION NOW:
EUNICE BARNUM;
JAN1YAH WILLIAMS;
JACQUE WILLIAMS;
SHEH;A ANDREWS;
ROSE NOGUERAS; and
ALFREDO NOGUERAS;

CASE NO.: 09-CA-4534

Plaintiffs,
vs.

FLORIDA STATE BOARD OF EDUCATION;
DON GAETZ, in his official capacity as the
Florida Senate President;
WILL WEATHERFORD, in his official capacity
as the Florida Speaker of ttèHouse of
Representatives; and PAM STEWART, in her
official capacity as Florida Commissionerof
Education;
Defiendants.

AFFIDAVIT OF KAREN TOLBERT IN SUPPORT OF
MOTION TO DrfERVENE AS DEFENDANT-INTERVENORS
Comes now the Affiant, Karen Tolbert, afhr being duly sworn upon her oath, states as follows:
1.

I am an adalt over the age of 18 years, and have personal knowledge as to all

matters matained herein.
2.

I am a resident of Pensacola, Florida.

3.

I am the mother of heBIEEE M, who is in sixth grade, and

6, who

is one year old.
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4.

MM has a Dandy-Walker Malfonnation. This means that his cerebellum is

inhmesi, and that makes it difficult for16to learn. But 16 can learn--hejust needs
thin 541àtanght
to him in a way that acconnnadaten his unique teaming style. MMs condition
has led me to realize that no two children learn the same. M

needs repetition and firm

guidance tlungh ths material, but when he gets that, he is able to leern well.
S.

16's first Individual Education Plan was about ten years ago, when he

turned three. He was eligible for cady pre-kindergarten because ofhis disabiHty.

6.

MWs condition is why I applied for the McKay Scholarship to emoll him in

Private schel. He was not doing well in public school because he did not get the individnati-red
instmetion he needed there.

7.

I found out about the McKay Scholarship fmm a parent of a child with

disabilitim As I nadetand it, McKay Scholarships are schniarships forstudents with
disabilities that followrthe}at»denta to the public or private school of their choice.
8.

Within a month at his new school, 16 started being able to hething

he could not do even afhr years of work at a regular school.
9.

MMused to attend Sacred Heart Cathedral School, but this year I enmiled

him in Little PlowerCatholic School because his teacher of several years--Ms. ½ moved
to Little Flower. The consistency of having the same teacher over time has helped

immenaaly. MMs condition makam it extra-important for him to be around the same teacher
year-in and year-out. Ms. Im knows IM well by this point, and she does not need to spend

valuable classroom time learning his quirks each year. She knows the best methods e M
6, knows where he needs the most attention, and knows how much repetition he needs.
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10.

But public schools are set up differently. Even ifthe school did offer this option,

the teachers would not be able to give M the individ»=1i»d atramtion and repetition he

needs to learn the material. This might work for most kids, but it is extremely difficult for
to learn in an environment without individuali=d attention.
11.

One ofthe great things about I

s school is that IMis not only

blossoming in class, but he is also able to participate in music, PE, and recess wie W'
kids.

12.

Without the McKay Scholarship, I would have to put 16in public school

while I figured out how to make it work financially to put him back at Little Flower. I would do

anything I could-including taking out a loan--to keep M at Little Flower with Ms. Ime.
13.

I am so happy that

has been able, wi& me help ofme my

Scholarship and his teacle- and school, to make feafacademic progress in the way I knew he
could.
14.

I intend to keep16 with Ms. Iee and in private school as long as possible.

De Private high school in my area does not carently have an adequate program for children
with special needs hb 6. However, I am working with the supesintendent of the
Pensacola-Talinhandee Diocese top more options fu chilh wie
school. I hope to succeed in this before

em4

reaches high hl m can

program that is best suited for him.

3
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FURTHER AFFIANT SAYETH NOT.

STATE OF FLORIDA

)
) SS:

COUNTY OF ESCAMBIA

)

Before me, the undersigned Notary Public within and for said county and stme, this day

perunallyappeamt

acknowledged the execution of the

foregoing Affidavit and who, having been duty sworn, stated that any representations therein
contained are true.

Witness my hand and Notarial Seal this
My

Expires:
7 |W

day of (

Notary

Signed

Notary

c, Printed

-}CMd

. 2014.

County of Residence:

>/'aq#17A

JENNFBt TODD

042

# EE tF429
7, acts
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EXHIBIT F
AFFIDAVIT OF MARIAN KLINGER IN SUPPORT OF
MOTION TO INTERVENE AS DEFENDANT-INTERVENORS
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

CITIZENS FOR STRONG SCHOOLS, INC.;
FUND EDUCATION NOW;
EUNICE BARNUM;
JANIYAH WILLIAMS;
JACQUE WILLIAMS;
SHEILA ANDREWS;
ROSE NOGUERAS; and
ALFREDO NOGUERAS;

CASE NO.: 09-CA-4534

Plaintiffs,
vs.

FLORIDA STATE BOARD OF EDUCATION;
DON GAETZ, in his official capacity as the
Florida Senate President;
WILL WEATHERFORD, in his official capacity
as the Florida Speaker ofthe House of
Representatives; and PAM STEWART, in her
official capacity as Florida Commissioner of
Education;
Defendants.
AFFIDAVIT OF MARIANKLINGER IN SUPPORT OF
MOTION TO INTERVENE AS DEFENDANT-INTERVENORS
Comes now the AfHant, Marian Klinger, after being duly swom upon her oath, states as follows:
1.

I am an adult over the age of I 8 years, and have personal knowledge as to all

matters contained herein.

2.

I am a resident of Coral Springs, Florida.

3.

I am the mother of John and TmKlinger. John is in college now, and 1men is a

junior in high school.
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4.

I have wanted to work with children with special needs since high school, when I

intemed for a school with a special needs pmgram.

5.

After high school, I got two degrees in special education and am now a Board

Certified Assistant Behavior Analyst, or BCABA. I have been a public school educator and
behavior specialist for most ofmy career. I would have loved nothing more than to havemy son
graduate from public school, but that has simply not been possible.
6.

My son M is extremely well-behaved and kind, and he also happens to have

impaired cognition and learning difficulties. He has suffered from seizures in the past and is
language impaired.
7.

Although 'IBBB did well through middle school at a public school, Tage's options

were very limited when he got to high school. At the time Taas was enrolling in high school,
there were two possible diploma options in Florida: Standard or Special. Tisus fell right between
these two categories. He is not severely disabled, so he was not eligible for a special diploma.
But he also could not meet the requirements to get a standard diploma in Florida due to his
difficulty with retaining information.

8.

Then fell into a middle ground ofdisability, and I had to do something ifhe was

ever going to graduate from high school with a diploma. I decided to move hto a school
where graduating with a standard diploma was a more realistic option for him-that means a

school that was able to help TMretain information through individualized attention and
consistently implemented accommodations.
9.

Public schools are great, and I should know. I work for the school board. But one

size does not fit all. For M it is necessary to attend a school where he is able to get the
individualized attention he needs with consistently implemented accommodations for him to

2
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meet academic success. At public school, it was difficult for teachers to consistently implement
Tears accommodations because he was one ofmany different children who needed many
different types of accommodations.
10.

But at Center Academy, Ttes's private school, his principal and teachers are all

able to consistently implement 'Ilman's accommodations. Moreover, Center Academy does not
base promotion criteria on end-of-course exams and the FCAT..
11.

I am very happy with the education M receives at Center Academy. I found

Center Academy through the Coalition of McKay Scholarship Schools. There, Tues receives
study guides, outlines, notes, opportunities to re-do schoolwork ifit is not at 80% or higher,
additional support in math and reading through specialized computer programs, and his teachers
and teaching assistants are available to re-teach him certain concepts if he did not get it the first
time. 'Ilsads workload is individualized at Center Academy, and homework is only given ifhe
did not complete the day's assignments.
12.

The McKay scholarship program benefits students by making it possible for

parents to choose a school-public or privatethat best suits their child's needs.
13.

Without the McKay scholarship, we would have struggled to make the choice to

send him to private school because ofthe financial strain it would cause to us. Now that we have
Then at Center Academy, we would do anything to keep him there because it would be
devastating to Then to take him away from his school. But if the McKay scholarship were taken
away, that would create much hardship for us-our finances are tight as it is, and we would have
to take from our savings to make it work.
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14.

Because ofthe McKay scholarship, 'Ilm is now properly placed at a school that

serves his needs and helps him leam. And, best of all, he will be able to get a high school
diploma.

4
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FURTHER AFFIANT SAYETH NOT.
Dated:

Marian Klinger

STATE OF FLORIDA
COUNTY OF BROWARD

)
) SS:
)

.

Before me, the undersigned Notary Public within and for said county and state, this day
personally appeared

and acknowledged the execution of the

foregoing Affidavit and who, having been duly sworn, stated that any representations therein
contained are true.

Witness my hand and Notari
My Commission Ex

County of
(
K

idence:

day of

No

EÝ

d , 2014.

Public, Signed

Notary Public, Printed
IESENAH S.H. N .

w=ammarmesentasse
exPme8 Jumery M, 216
nemmenewemm=
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CITIZENS FOR STRONG SCHOOLS, INC.;
FUND EDUCATION NOW; EUNICE BARNUM;
JANIYAH WILLIAMS; JACQUE WILLIAMS;
SHEILA ANDREWS; ROSE NOGUERAS; and
ALFREDO NOGUERAS;

Plaintiffs,
vs.

CASE NO.: 09-CA-4534

FLORIDA STATE BOARD OF EDUCATION;
DON GAETZ, in his official capacity as the Florida
Senate President; WILL WEATHERFORD, in his
official capacity as the Florida Speaker of the
House of Representatives; and PAM STEWART, in
her official capacity as Florida Commissioner of
Education;
Defendants.

ORDER ON MOTION OF CELESTE JOHNSON, DEAUNDRICE KITCHEN, KENIA
PALACIOS, MARGOT LOGAN, KAREN TOLBERT, AND MARIAN KLINGER TO
INTERVENE AS DEFENDANTS
THIS CAUSE came before the Court on the Motion of Celeste Johnson, Deaundrice
Kitchen, Kenia Palacios, Margot Logan, Karen Tolbert, and Marian Klinger to Intervene as

Defendants, and it is hereby ORDERED AND ADJUDGED that the Motion is GRANTED, with
full participation on the issues of the Florida Tax Credit Scholarship Program and the John M.
McKay Scholarships for Pupils with Disabilities Program.

DONE AND ORDERED at Leon County, Tallahassee, Florida, on this 3 day of
October, 2014.

GEORGE S. REYNOL S, II
CIRCUIT JUDGE
Page 1 of 3
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Copies furnished to:
SERVICE LIST

Jonathan Glogau, Chief, Complex Litigation
Lisa M. Raleigh, Special Counsel
Office of the Attorney General

PL-01, The Capitol
Tallahassee, FL 32399-0400
Email: Jon.Glogau@myfloridalegal.com
Lisa.Raleigh@myfloridalegal.com
Rocco E. Testani
Sutherland Asbill & Brennan LLP
999 Peachtree Street, N.E., Suite 2300
Atlanta, GA 30309-3996
Email: Rocco.Testani@sutherland.com

Matthew Carson
Office of the General Counsel
Florida House of Representatives
Suite 422, The Capitol
Tallahassee, FL 32399-1300
Email: Matthew.Carson@myfloridahouse.gov

Deborah Cupples
2841 SW 13th Street, G-327
Gainesville, FL 32608
Email: cupplesd@email.com
Counselfor Plaintiff

Neil Chonin
Jodi Siegel
Kirsten Clanton
Southern Legal Counsel, Inc.
1229 NW 12th Avenue
Gainesville, FL 32601
Email: Neil.Chonin@southernleaal.org
Jodi.Siegel@southernlegal.ore
Kristen.clanton@southernlegal.ora
Lennette.Daniels@southernlegal.org
Counselfor Plaintiff

Counselfor the Florida House of
Representatives
George T. Levesque, General Counsel

The Florida Senate
Office of the President

Suite 409, The Capitol
Tallahassee, FL 32399-1100
Email: Levesque.George@fisenate.gov

Jon L. Mills
Boies Schiller & Flexner
100 SE Second Street
Miami, FL 33131
Email: Jonmills@sprynet.com
Counselfor Plaintiff

Counselfor the Florida Senate
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Timothy McLendon
University of Florida College of Law
P.O. Box 117629
Gainesville, FL 32611-7629
Email: tedmcl@msn.com

Judy Bone
Mari Presely
Florida Department of Education

1244 Turlington Building
325 W. Gaines Street
Tallahassee, FL 32399-6533
Email: Judy.bone@fidoe.org
Mari.Presley@fidoe.org
Cara.Martin@fidoe.org

Counselfor Plaintif

Counselfor Department ofEducation

Eric J. Lindstrom
Egan, Lev & Siwica, P.A.
P.O. Box 5276
Gainesville, FL 32627-5276
Email: elindstrom@,eganlev.com
Counselfor Plaintif
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CERTIFICATE OF CLERK

STATE OF FLORIDA
COUNTY OF LEON

I, Bob Inzer, Clerk and Comptroller Leon County, Florida, do hereby
certify that the foregoing page(s) of the inclusive contain the record of the
CITIZENS FOR STRONG SCHOOLS, INC V. FLORIDA STATE BOARD
OF EDUCATION and is a true and correct recital of all such papers and
proceedings in said cause as appears in the records and files in my office that
have been directed to be included in said record pursuant to the Florida
Rules of Appellate Procedure.
In Witness Whereof, I have hereunto set my hand and affixed the Seal
of said 27TH OF DECEMBER 2016.
BOB INZER
CLERK AND COMPTROLLER
LEON COUNTY, FLORIDA

BY: DAVID L. HUBERT
David L. Hubert, Deputy Clerk

