
IN THE SUPREME COURT OF FLORIDA 

IN RE: STANDARD JURY 
INSTRUCTIONS IN CRIMINAL CASES           CASE NO.:  SC18-
REPORT 2018-02
____________________________________/ 

To the Chief Justice and Justices of the Supreme Court of Florida: 

This report, proposing two new and three amended instructions to the 
Florida Standard Jury Instructions in Criminal Cases, is filed pursuant to Article V, 
section 2(a), Florida Constitution. 

                           Instruction #                 Topic  
Proposal 1         2.1(d)                             Psychotropic Medication     
Proposal 2         14.1                                Theft 
Proposal 3         21.17                              Compounding a Felony
Proposal 4         21.18                              Accessory After the Fact
Proposal 5         29.5                                Disorderly Conduct

The proposals are in Appendix A. Words and punctuation to be deleted are 
shown with strike-through marks; words and punctuation to be added are 
underlined. The proposals were published in the January 1, 2018 issue of the 
Florida Bar News. A comment regarding instruction 21.17 (proposal 3) and a 
comment regarding instruction 29.5 (proposal 5) was received from the Florida 
Public Defender’s Association (“FPDA”). There were no comments received 
pertaining to proposals 1, 2, and 4. The FPDA comments are in Appendix B. 

Proposal 1 – Instruction 2.1(d)
The idea to amend the Psychotropic Medication instruction came from 

committee staff who realized that instruction 2.1(d) needed to be consistent with 
instruction 3.6(c). 

Florida Rule of Criminal Procedure 3.215(c)(2) states that a trial judge 
should instruct the jury before trial and in the final charge about a defendant who is 
proceeding to trial with the aid of psychotropic medication. Instruction 2.1(d) is 
designed to be the pretrial instruction and 3.6(c) is its final charge counterpart. The 
two instructions should therefore be roughly the same.  
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 The Court deleted the word “Insanity” from the title of instruction 3.6(c) 
because the instruction has nothing to do with insanity and the Committee did the 
same for instruction 2.1(d). Then, the two italicized notes at the top of each 
instruction have been made consistent with each other along with the final 
paragraph in the instructions. The only difference is that instruction 2.1(d) states 
“…that you may observe in court…,” while instruction 3.6(c) states, “that you may 
have observed in court….”

The proposal was published in the Bar News on January 1, 2018. No 
comments were received. Upon post-publication review, the Committee voted 
unanimously for the proposal in Appendix A. 

Proposal 2 – Instruction 14.1 
This instruction covers Theft, § 812.014, Fla. Stat. The idea to update the 

instruction came from staff. The Committee made only two changes to the body of 
the instruction. First, within the definition of “dwelling,” the holding from Dubose 
v. State, 210 So. 3d 641 (Fla. 2017), about the enclosure around a curtilage not 
needing to be continuous was added. Second, the Committee relied on Medrano v. 
State, 199 So. 3d 413 (Fla. 4th DCA 2016), as support for inserting the § 320.01, 
Fla. Stat., definition of “motor vehicle” for the theft instruction. 

The proposal was published in the Bar News in January 2018. No comments 
were received. 

After publication, a judge wondered why there was no mention of § 705.012, 
Fla. Stat., in the standard theft instruction. That statute states that it is unlawful for 
any person who finds any lost or abandoned property to appropriate the same to his 
or her own use or to refuse to deliver the same when required, and that any person 
who unlawfully appropriates such lost or abandoned property to his or her own use 
or refuses to deliver such property when required commits theft as defined in           
§ 812.014, Fla. Stat. Accordingly, the Committee added a new paragraph in the 
Comment section that references § 705.012, Fla. Stat., and informs everyone a 
special instruction is needed if the lost/abandoned property statute is at issue.

Upon final review, the Committee voted unanimously for the proposal in 
Appendix A.  

Proposal 3 – Instruction 21.17 
A Committee member thought it would be helpful to create a standard 

instruction for § 843.14, Fla. Stat., which is the crime of Compounding a Felony. 
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Because the crime is contained in Chapter 843 (Obstruction of Justice) in the 
Florida Statutes, the Committee proposes that the new instruction be numbered 
21.17. (Chapter 21 of the standard instruction covers crimes related to Obstruction 
of Justice.)

The statute states in relevant part:

Whoever, having knowledge of the commission of an 
offense punishable with death or by imprisonment in the 
state prison, takes money or a gratuity or reward, or an 
engagement therefor, upon an agreement or 
understanding, expressed or implied, to compound or 
conceal such offense, or not to prosecute therefor, or not 
to give evidence thereof, shall when such offense of 
which he or she has knowledge is punishable with death 
or imprisonment in the state prison for life, be guilty of a 
felony of the third degree, … and where the offense of 
which he or she so had knowledge was punishable in any 
other manner, he or she shall be guilty of a misdemeanor 
of the first degree, …

The Committee thought that because the degree of the crime of 
Compounding a Felony depends on the severity of the felony that the defendant 
was concealing, the State would need to allege the specific felony that the 
defendant knew had occurred and concealed. There is no case law directly on point 
that supports that idea, but the Committee relied on Bowen v. State, 791 So. 2d 44 
(Fla. 2d DCA 2001). In Bowen, the Second District noted that the Legislature had 
linked the degree of the crime of Accessory After the Fact to the degree of the 
crime committed by the principal. The Second District concluded that the State 
needed to allege the specific crime that was supposed to have been committed. 
Based on the logic of Bowen, the Committee created the first element as: 

1.  (Defendant) knew that a[n] (felony alleged) had been committed.

The next issue for the Committee was whether the State had to prove that 
the defendant knew that the specific felony alleged to have been committed was, in 
fact, a felony. There were a minority of members who thought the State needed to 
prove that the Legislature had categorized the felony committed by the principal as 
a felony. But the majority (6-3 vote initially) thought that because element #1 
required the State to allege that specific felony, it was a matter of law, not a matter 
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of fact, that the crime alleged by the State was a felony. The majority of members 
also thought it would be next to impossible for the State to prove that the defendant 
knew that the Legislature had deemed a certain crime as a felony and therefore the 
courts would not interpret the language of the statute in a way that led to an 
impractical result. Thus, element #2 is proposed to be: 

2.  (Felony alleged) was a felony. 

Because it would be a matter of law that the felony alleged was a felony, 
the Committee inserted after the elements section: The Court instructs you that 
on the date[s] alleged in the charging document, (felony alleged) was a felony. 

Elements #3 and #4 were non-controversial because the statute is clear that 
the State must prove the defendant took money or a gratuity or a reward or entered 
into an agreement to take money or a gratuity, or a reward; and that the defendant 
did so upon an agreement or understanding to conceal or not prosecute or not give 
evidence of the underlying felony. Elements #3 and #4 are set out below:

Give 3a and/or 3b as applicable.  
3.  (Defendant) 

a.   took [money] [or] [a gratuity] [or] [a reward].
b.   entered into an engagement to take [money] [or] [a gratuity]
      [or] [a reward].

4.       (Defendant) did so upon an agreement or understanding to
          [conceal] [or] [not prosecute] [or] [not give evidence of] 
          [compound] that (felony alleged). 
 
Because the statute states that the agreement or understanding can be express 

or implied, the Committee added that idea underneath a “Give if applicable” 
heading.

For the lesser-included box, the Committee concluded that if the felony 
alleged was a capital felony or life felony or a first-degree felony punishable by 
life, then the Compounding a Felony crime would be a felony. But if the jury 
decided that the underlying felony was a lesser of the felony alleged, then the 
crime of Compounding a Felony would be a first-degree misdemeanor. Therefore, 
the Committee put the misdemeanor crime in the Category One box of the felony 
Compounding a Felony heading. 
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In the Comments section, the Committee thought it necessary to explain that 
it was relying on Bowen v. State to conclude that the State must specify the felony 
that the defendant knew about and concealed. 

The proposal was published in the Bar News, and one comment from the 
FPDA was received. The FPDA argued that the statute required the State to prove 
that the felony alleged was a felony. As mentioned previously, the Committee 
addressed that argument during its initial discussion and rejected that idea for the 
reasons outlined above. Upon final review, only two members agreed with the 
FPDA. (The vote changed because the Committee membership changed.) 

The Committee made three other changes in its final review. First, in the 
published proposal, the Committee suggested that the crime could be named 
“Agreeing to Conceal a Felony for a Reward” because no one knew what 
“compounding a felony” means. Upon final review, only one member thought that 
was a good idea. Everyone else thought it was better to use only the statutory title. 
Second, instead of referring to the “(crime alleged),” the Committee thought it 
would be more helpful to use “(felony alleged).” The vote was unanimous to use 
“(felony alleged)” in order to make it clear that the crime that the defendant knew 
about and concealed had to be a felony. Third, in the published proposal, the 
Committee had put a sentence in the Comment section that said if there was a 
dispute about the crime that the defendant allegedly knew about, the judge should 
consider instructing the jury on the elements of the relevant felony. Upon final 
review, the Committee decided it was better to insert an italicized note in the body 
of the instruction that tells the judge to define the felony alleged.

No one thought these changes merited re-publication and everyone agreed to 
file the proposal with the Court.

Proposal 4 – Instruction 21.18
The only change proposed for the Accessory After the Fact instruction that 

was published was a change in the number of the statute. Instructions in Chapter 3 
of the standard instructions belong in the Final Charge to the Jury. Instructions for 
specific crimes are numbered 5–29. Accessory After the Fact is a specific crime 
and therefore does not belong in Chapter 3. Instead, the Committee proposes that 
this instruction be numbered 21.18, because Chapter 21 contains instructions for 
crimes involving Obstruction of Justice. 

The proposal was published and no comments were received. 
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Upon post-publication review, the Committee made one additional change. 
In the existing instruction, there is an italicized note to the judge as follows:

If the felony alleged is child abuse, neglect of a child, aggravated child 
abuse, aggravated manslaughter of a child under 18 years of age, or murder of a 
child under 18 years of age, it is a defense if the court finds that the defendant was 
a victim of domestic violence. 

This italicized note is based on § 777.03(1)(b), Fla. Stat., which states in 
relevant part: 

Any person who … gives the offender any other aid, 
knowing that the offender had committed the offense of 
child abuse, neglect of a child, aggravated child abuse, 
aggravated manslaughter of a child under 18 years of 
age, or murder of a child under 18 years of age, or had 
been an accessory thereto before the fact, with the intent 
that the offender avoids or escapes detection, arrest, trial, 
or punishment, is an accessory after the fact unless the 
court finds that the person is a victim of domestic 
violence.

A member argued that in light of Sixth Amendment jurisprudence starting 
with Apprendi v. New Jersey, 530 U.S. 466 (2000), it is possible that the courts 
may require a jury finding regarding the fact of whether the person was a victim of 
domestic violence. There is no case law that directly supports that idea, but the 
Committee saw no harm in re-locating the italicized note to the Comment section 
and alerting everyone to that argument. 

Accordingly, the Committee has proposed a new sentence in the Comment 
section that states: 

If the felony alleged is child abuse, neglect of a child, aggravated child 
abuse, aggravated manslaughter of a child under 18 years of age, or murder of a 
child under 18 years of age, the court may need to determine whether the defendant 
is a victim of domestic violence. See § 777.03(1)(b), Fla. Stat. If a court determines 
that the defendant was not a victim of domestic violence, it is unclear whether the 
courts will require a jury finding on that issue. 
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The Committee did not think it was necessary to republish the proposal 
because the Comment section contains only comments from the Committee. The 
vote was unanimous to file the proposal in Appendix A.

Proposal 5 – Instruction 29.5 
The idea to create a standard instruction for Disorderly Conduct came from a 

former Committee member who thought an instruction would be helpful to county 
judges. The Committee proposes the instruction be numbered 29.5 because that 
number is reserved for a standard Disorderly Conduct instruction.

It is not difficult to capture the various ways in the statute that one can 
commit disorderly conduct, but the explanation becomes more complicated 
considering that the Supreme Court limited the application of § 877.03, Fla. Stat., 
“so that it shall hereafter only apply either to words which ‘by their very utterance . 
. . inflict injury or tend to incite an immediate breach of the peace.’”  State v. 
Saunders, 339 So. 2d 641, 644 (Fla. 1976).  

Initially, the Committee tried to address First Amendment issues with a note 
in the Comment section that outlined various scenarios. That initial draft was 
published in the Bar News in January 2017. The comment was as follows:

Give if applicable.
Speech alone is protected by the First Amendment of the United States 

Constitution. Therefore, words alone, even annoying or vulgar words, 
generally do not amount to disorderly conduct. This freedom of speech is not 
absolute, however. For example, a person may be found guilty of [Disorderly 
Conduct] [Breach of the Peace] for speaking “fighting words,” which is 
defined as words which are likely to cause the average person to whom they 
are addressed to fight. Another example of non-protected speech is when a 
person falsely speaks about some physical hazard where such words create a 
clear and present danger of bodily harm to others. An example of this type of 
[Disorderly Conduct] [Breach of the Peace] is shouting “fire” in a crowded 
theater, when the speaker knows there is no fire. Additionally, the fact that 
other persons may have gathered to watch a speaker’s behavior, without 
more, is not disorderly conduct. However, if the speaker was trying to incite 
another to immediately breach the peace or if the other person or persons 
responded to the speaker’s words in a way that raised an immediate concern 
for safety, then you may find that the speaker committed a [Disorderly 
Conduct] [Breach of the Peace].
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However, this initial proposal generated a lot of comments in opposition, 
and the Committee realized that it needed to go back to square one. 

The Committee revised its proposal so that the First Amendment issue was 
more simply addressed in the Comment section. The Committee recognized that its 
proposal did not provide much in the way of guidance, but the members thought 
that some instruction was better than no instruction.

The proposal was published in the January 1, 2018 issue of the Bar News. 
This time, only the FPDA commented. The FPDA pointed out that it made little 
sense to instruct jurors that one could be guilty of disorderly conduct or breach of 
the peace if the defendant engaged in conduct that constituted disorderly conduct 
or a breach of the peace. 

Upon post-publication review, the Committee agreed with the FPDA. Under 
the proposal in Appendix A, jurors would only be given the option that the 
defendant committed a–d (instead of a–e, with “e” being “engaged in conduct that 
constituted disorderly conduct or a breach of the peace.” 

Also, upon final review, the Committee voted to delete a comment that 
stated: “Public urination and adult females who appear in public with openly 
exposed breasts may be convicted of Disorderly Conduct. Payne v. State, 463 So. 
2d 271 (Fla. 2d DCA 1974); Moffett v. State, 340 So. 2d 1155 (Fla. 1976).”  The 
Committee thought that the exposed breasts case law might be subject to an equal 
protection challenge and alerting everyone to the public urination case law was 
unnecessary. Because this paragraph was merely a Committee comment, no one 
thought re-publication was necessary. The vote was unanimous to send the 
proposal in Appendix A to the Court.  

In conclusion, the Committee requests the Court authorize for use the two 
new proposals and the three amended proposals in Appendix A. 

 Respectfully submitted this 5th day of 
April, 2018. 

s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal

8



300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org

CERTIFICATE OF SERVICE AND FONT COMPLIANCE
I hereby certify that this report has been prepared using Times New Roman 

14 point font in compliance with the font requirements of Florida Rule of 
Appellate Procedure 9.210(a)(2) and that a copy of the report and the two 
appendices have been sent by email to Attorney John Eddy Morrison, at 
JEM@pdmiami.com, this 5th day of April, 2018. 

s/ Judge F. Rand Wallis 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal 
Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org
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