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Dear Committee Members:

The Florida Public Defender Association, Inc. ("FPDA") respectfully offers the following

comments on the proposed amendments to the standard jury instruction published in The Florida

Bar News on January 1, 2018. The FPDA consists of nineteen elected public defenders,

hundreds of assistant public defenders, and support staff. As appointed counsel for indigent

criminal defendants in hundreds of trials every year, FPDA members are deeply interested in the

standard jury instructions designed to ensure the fairness and accuracy of the criminal justice

system.

The FPDA appreciates the hard work by the members of the Committee on Standard Jury

Instructions in Criminal Cases ("committee") that have resulted in these proposals. As usual, the

FPDA agrees with the vast majority of the proposals, and the FPDA's greatly appreciates for all

the time and effort that went into them.



Proposed Instruction 21.17

This proposed instruction purports to implement section 843.14, Florida Statutes. That

statute reads:

Whoever, having knowledge of the commission of an offense
punishable with death or by imprisonment in the state prison, takes
money or a gratuity or reward, or an engagement therefor, upon an
agreement or understanding, expressed or implied, to compound or
conceal such offense, or not to prosecute therefor, or not to give
evidence thereof . . . .

§ 843.14, Fla. Stat. (2017) (emphasis supplied).

The proposed jury instructions separate the underlined phrase into two elements:

To prove the crime of [Agreeing to Conceal a Felony for a

Reward] [Compounding a Felony]*, the State must prove the
following four elements beyond a reasonable doubt:

1. (Defendant) knew that a[n] (crime alleged) had been
committed.
2. (Crime alleged) was a felony.

The FPDA does not object to the separation of that long prepositional phrase into two

elements--it makes the language more readily understandable. The problem is that the proposed

jury instructions omits the knowledge mens rea from what has now become the second element.

The first and second elements are all part of the same series of prepositional phrases describing

what the person was "having knowledge of." Therefore, the mens rea applies to both parts of

what has now become two elements. See generally Polite v. State, 973 So. 2d 1107, 1112 (Fla.

2007), as clarified (Jan. 24, 2008) ("the application of the rules of statutory construction lead us

to conclude that 'knowingly and willfully' modifies the entire phrase 'resisting, obstructing or

opposing an officer,' including both the verbs 'resist, obstruct, or oppose' and the object 'an

officer.'").
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Accordingly, the FPDA suggests that the second element also include the knowledge

component from the first element so that these first two elements would read (with insertion

underlined):

To prove the crime of [Agreeing to Conceal a Felony for a

Reward] [Compounding a Felony]*, the State must prove the
following four elements beyond a reasonable doubt:

1. (Defendant) knew that a[n] (crime alleged) had been
committed.
2. (Defendant) knew that (Crime alleged) was a felony.

Proposed Instruction 29.5

The FPDA acknowledges that these proposed jury instructions track the breach of the

peace statute. And the FPDA agrees that this approach is better than the former proposal

attempting to codify a large portion of First Amendment law.

The FPDA still objects, however, to the circularity inherent in subsection "e," which

would read "To prove the crime of [Disorderly Conduct] [Breach of the Peace], the State must

prove the following element beyond a reasonable doubt: that one can be guilty of disorderly

conduct or breach of the peace if one: "e. engaged in conduct that constitutes a [breach of the

peace] [or] [disorderly conduct]."

Such a circular definition, even if that is how the statute reads, is fundamental error. See,

e.g., Lee v. State, 958 So. 2d 521, 522 (Fla. 2d DCA 2007) ("circular burglary instruction

constitutes fundamental error.") (citing cases); Beven v. State, 908 So. 2d 524, 525 (Fla. 2d DCA

2005) (circular self-defense instruction was fundamental error). There is no case law on this

subject presumably because most prosecutors have the good sense not to charge under the

language in subsection "e." Nevertheless, including that provision in the standard jury



instructions is a trap for unwary judges who unnecessarily and unthinkingly including that

instruction. The FPDA would suggest that subsection simply be omitted-the chances of it

doing harm far outweigh any benefits.

The FPDA would also note that the proposed committee comment on female breasts in

public constituting a breach of the peace seems designed to fortify case law that rnay no longer

withstand an equal protection challenge. See Free the Nipple-Fort Collins v. City ofFort

Collins, 237 F. Supp. 3d 1126, 1130-33 (D. Colo. 2017) (finding a statute prohibiting in public

bare female breasts, but not bare male breasts, is likely to violate equal protection). The forty-

year-old decision in Mo felt v. State, 340 So. 2d 1155, 1156 (Fla. 1976), which cited to the Old

Testament's story of Adam and Eve for its holding that "[slince the beginning of civilization

public nudity has been considered improper," is shaky precedent indeed. Complete nudity is not

the same as a bare chest, be it male or female. Topless females sunbathing are common on many

of Florida's beaches with little comment or apparent injury to public welfare. Topless females

are also common sights on the beaches in many European countries, none of which can be called

uncivilized (indeed, some of which were the progenitors of Western Civilization). This issue is

open and evolving. The FPDA respectfully suggests that the committee omit this comment

attempting to weigh in on that question.

Proposed Instructions 10.13

This comment is a minor grammatical point. In attempting to codify the holding of Polite

v. State, 454 So. 2d 769 (Fla. 1st DCA 1984), this committee proposed the following language:

It is not necessary for the State to prove a defendant acted with
malevolence toward a vehicle or structure itself because he or she
may have acted with a wanton or malicious attitude directed toward
an individual within or near the vehicle or structure.
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(emphasis supplied). The issue is caused by the phrase in italics.

The language frorn Polite itself reads as follows:

As so construed, § 790.19 might thus be violated by one who has no
rnalevolence toward a vehicle or structure itself, but acts with a
wanton or malicious attitude directed toward an individual within or
near the vehicle or structure.

Polite v. State, 454 So. 2d 769, 771 (Fla. 1st DCA 1984).

The difTerence is that under Polite, the state must prove that a person acted with malice

toward either the vehicle/structure or a person therein. Under the proposed jury instruction, the

state is excused from proving malice toward the vehicle/structure because it is possible (but not

necessarily proven) that the malice might have been toward a person,

The solution is easy: replace the underlined phrase above with "if he or she." Better yet,

make the pronoun optional instead of the awkward "he or she," so that the instruction would read

(with alterations shown):

It is not necessary for the State to prove a defendant acted with
malevolence toward a vehicle or structure itself because he-or-she

:rc h a if [hel [shel acted with a wanton or malicious attitude
directed toward an individual within or near the vehicle or structure.



Conclusion

The FPDA thanks this committee for the opportunity to comment on these proposed

changes and looks forward to a continuing dialogue with this committee on this and other

proposals.

Respectfully submitted,

CARLOS J. MARTINEZ
Public Defender
Eleventh Judicial Circuit of Florida
1320 N.W. 14th Street
Miami, Florida 33125
305.545.1961
appellatedefender(c]pdmiami.com
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JOHN EDDY MORRISON
Assistant Public Defender
Fla. Bar No. 072222
JEM@pdmiami.com


